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CASES 

ARGUED  AND  DETERMINED 

nv  THB  Tms  OF 

LORD  CmNCELLOR  HARDWICKE. 


LEE  V.  D'ARANDA  and  COX,  Hilary  Vacation,  1746-7. 

(Reg.  Lib.  1746.  B.  fol.  3^9.) 

S.  C.  3  Atk*  419. — Hatband  coveoants  to  give  his  wife  by  deed  or  will  £1000  at  hit  death 
if  abe  sonriyes  him ;  bot  dies  intestate.  She  is  not  entitled  to  her  distributive  share  in 
addition  to  her  claim  under  the  covenant,  Post,  519.    Barret  v.  Beekford,  July  1750. 

The  husband  covenanted  by  articles  precedent  to  his  marriage,  to  leave 
the  wife  by  deed  or  will  £1000  at  his  death,  if  she  survived  him ;  or  that 
his  executors  should  pay  it  to  her  within  six  months  afterwards ;  he  died 
intestate ;  and  the  question  was,  whether  she  was  intitled  to  her  distribu- 
tive share  of  his  personal  estate,  and  also  to  £1000  out  of  it  ? 

Lord  Chancellor  decreed,  that  if  her  share  of  the  personal  estate  was 
of  equal  value  to,  or  exceeded  £1000,  it  should  be  a  satisfaction,  and  she 
should  not  come  in  first  as  a  creditor  for  that  sum,  and  then  for  a  moiety 
of  the  surplus.    On  the  authority  of  Blandt/  v.  fVidmore,  2  Fern.  709.  1 
P.  Williams,  324,  which  was  a  direct  case  m  point,  and  abo  on  the  reason 
of  the  thing.    For  when  husbands  create  debts  of  this  kind,  the  hitention 
18,  that  she  should  have  it  without  regarding  the  manner  how :  and  the  * 
court  leans  aeainst  double  satisfactions.  '  Indeed  where  by  agveement  of 
parties  the  debt  is  made  in  the  husband's  life,  then  it  must  take  place, 
and  if  unsatisfied  at  his  death,  is  a  breach;  like  the  case  of  Oliver 
V.  Brigkouse  (1),  at  the  Rolls,  December  1st.  1732,  where  the        [  2  ] 
husband  covenanted  to  pay  a  sum  within  t^o  years  after  mar- 
riage: and  if  he  died,  his  executors  should  pay;  he  lived  after  the  two 
years^and  died  Jeaving  a  larger  ^um.     But  here  there  was  no  pretence  of 
a  breach  in  the  husband's  life ;  there  \cns  no  obligation  on  him  to  pay  it ; 
nor  cmild  an  action  at  la%v,  or  bill  in  e<^u\ty  \ie  for  it ;  which  makes  it  dif- 
fer from  that  ease,  where  Ihe  covenant  was  not  performed  in  his  life  ; 
there  u  nodlffereucc.  \v>"  nn//**^itod  covenants  to  leave »  or  that 

the  ejcecutore  shM  p  .  J^g  must  not  be  made  in  this 


;?' 


court  on  such  minuta  p^  J     ^Ml^L  Htsg  an  account  therefore  of 


3.  tl> 
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A  case  an  Mr.  Parion*»  will  was  cited  at  tbe  bar,  where  the  question 
was,  whether  an  orphanage  share  should  bo  a  performance  of  a  covenant 
to  pay 7  and  it  was  held  that  it  should  not;  because  not  in  the  father's 
power ;  from  whence  it  was  urged  that  in  the  present  case  it  was  a  per- 
formance, because  in  the  husband's  power. 


SCOTT  V.  MERRY,  Hilary  Vacation,  1746-7» 
(Reg.  Lib.  1746.  B.  fol.  473.) 
Plaintiff  hftVing  prefented  the  fulfilment  of  an  a|freement  in  favoar  of  the  defendant  M. 
for  purchasing  the  aMignment  of  a  mortgage,  by  obtaining  it  himself  at  an  advance  af- 
ter notice,  not  allowed  to  take  advantage  of  it ;  being  mala  fidu^  evidence  therefore  of 
a  parol  agreement  read  against  him  under  these  circumstances.(l). 

Lessee  for  years  of  the  mortgaged  premises  agreed  on  the  purchase 
of  the  mortgage  for  less  than  the  original  mortgage  money,  they  being 
much  decreased  in  value,  and  a  guinea  was  paid  in  part,  not  as  earnest ; 
and  he  also  bought  in  the  equity  of  redemption ;  but  before  the  agreement 
was  fully  executed,  the  plaintiff  intervenes,  and  by  ofiering  the  mortgagees 
somewhat  more,  takes  the  bargain  out  of  his  hands,  and  brought  this  bill 
to  compel  him  to  redeem  on  payment  of  the  whole  mortgage  money,  or  be 
foreclosed. 

It  appeared  clearly  that  the  plaintiff  had  notice  of  the  former  agree- 
ment, nor  was  the  want  of  notice  charged  in  the  bill ;  and  on  the  plain- 
tiff ^s  counsel  objecting  to  the  reading  evidence  of  the  agreement  till  proved 
to  be  out  of  the  statute  of  frauds,  it  was  answered  that  the  statute  of 
frauds  was  not  applicable  to  this  case ;  for  the  court  here  is  to  consider  on 
circumstances,  whether  the  plaintiff  is  a  purchaser  honii  vel  mala  fide  ;  and 
Richards  v.  Syms,(2)  was  cited  where  such  evidence  was  allowed  to  prove 
a  debt  discharged. 

LfOrd  Chancellor  ordered  it  to  be  read,  as  it  would  let  the  court  into 
those  circumstances;  and  seeming  to  incline  that  the  plaintiff,  being  a  pur- 
chaser mali  fide,  should  have  only  what  he  actually  paid,  he  agreed  to 
accept  it- 

(1)  See  Cadman  ▼.  Horner^  18  Vee.  10 ;  and  Savage  v.  Brocktopp^  ibid,  335. 

(2)  Barn  Cb.Rep.90.  and2£q.  Ab.617.  pl.t. 


[  8  ]  CARTE  V.  BALL,  Ea$ter  Term,  1747. 

(Reg.  Lib.  1746.  A.  fol.  704.) 

8.  C.  3  Atk.  496.  quod  vide, — Vicar  failing  in  a  suit  for  titbes  in  kind,  and  a  modut  let 
Qp,  wbich  waa  good  in  its  nature,  tboagb  imperfectly  pleaded,  may  yet  reoover  In 
that  ioit  the  arrean  duo  nnder  lucb  a  modui^S), 

Thb  hill  was  brought  by  the  plaintiff  as  administrator  of  his  brother 
late  vicar  of  H.  for  arrears  of  tithes  in  kind,  due  during  the  vicar's  incum- 
bency.   The  defence  made  was,  that  the  vicar  was  never  endowed ;  and 

(9)  As  to  tbifl  point  the  caae  oftithet  aeeme  almoet  peonliar.  In  Durani  t.  Dtirant, 
AowvTer  in  1  Cos.  Ch.  Ca.  58),  the  court  gave  paitiea  a  relief  mors  beneficial  than  what 
they  had  prayed,  tho«igh  they  claimed  under  a  marriage  aettlement. 
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tbat  there  was  a  j«arlj  coropoaition  by  way  o{  Modus  of  seventeen  shil- 
liDgs  in  lieu  of  all  manner  of  tithes*  which  the  defendants  attempted  to 
prove  by  receipts  of  former  vicars*  and  evidence  that  tithes  in  kind  were 
not  paid  within  the  memory  of  man.  The  plaintiff  was  obliged  to  prove 
the  endowment,  as  his  brother  was  only  vicar  and  not  rector,  which  he  of- 
fered to  do  by  producing  a  grant  in  the  year  1209,  by  the  abbot  and  cor^ 
vtrU  of  Lyra  in  Normandy^  to  the  vicar  of  this  parish,  as  evidence  of  en- 
dowment of  all  manner  of  tithes ;  but  it  was  not  suffered  to  be  read  (1), 
as  it  was  not  shewn  to  have  come  out  of  that  monastery.  The  plaintiff 
next  produced  three  terriers ;  the  first  of  which  was  in  1638,  ihe  reading 
of  which  was  allowed  as  being  evidence*,  though  not  conclusive:  it  never 
was  disputed  in  the  Excluqmr^  and  even  the  parson's  books  have  been 
read. 

• 
LoaD  .Chahgellor. 

This  is  a  very  unusual  deofiand :  tlie  question  is,  if  the  plaintiff  has 
shewn  an  ori^nal  right  in  Ae  vicar  to  the  pavment  of  tithes  in  kind,  and 
if  the  Modus  be  a  sufficient  bar  thereto  1  The  Modus^  as  stated  by  the 
answer,  is  not  sufficiently  laid  even  in  point  of  law,  nor  is  it  sufficiently 
proved;  the  first  objection  thereto  is,  that  no  time  of  payment  is  shewn, 
that  was  formerly  necessary  in  the  Exchequer  ^  but  that  court  has  since 
very  justly  departed  fipom  that  rule ;  however,  the  saying  it  was  to  be 
paid  yearly,  is  too  uncertain ;  but  the  principal  ground  of  the  insufficiency 
of  the  Modus  is,  that  it  is  not  said  by  whom  to  be  paid ;  which  is  necessary, 
in  order  to  shew  against  whom  the  parson  has  remedy  for  that  customary 
payment  [Richards  v.  Evans^  post,  39,  and  Milchel  v.  Nealf  2d  Volume, 
679.]  Then  considering  it  upon  the  evidence,  there  is  no  proof  of  an  en- 
tire Modus  of  175.  but  only  that  it  wa^  paid  separately  and  by  contribution, 
nor  do  the  receipts  import  a  Modus.  But  as  to  the  plaintiff's  demand,  this 
€9se  stands  in  a  different  light ;  here  iS  no  evidence  of  payment  of  tithes 
in  kind,  which  is  more  material  in  the  case  of  a  vicar  than  of  a  rector, 
who  i^  of  common  right  intitled  to  tithes;  and  non-payment  cannot  be  al« 
ledged  by  prescription  against  him ;  but  a  vicar,  being  intitled  to  payment 
of  tithes  in  kind  against  common  right,  must  shew  an  endowment  eitlicr 
actual  or  by  collateral  evidence  of  such  usage;  of  which  there  is  none 
here.  The  usage  of  this  parish  shews,  there  must  have  been  some  subse- 
quent endowment;  but  as  the  original  thereof  cannot  be  read,  the  court 
must  take  it  on  the  evidence  produced,  which  does  not  prove  that 
tithes  in  kind  were  ever  paid ;  for  the  terriers  are  dark,  and  do  [  4  ] 
not  import  such  payment,  and  I  much  question,  whether  there  is 
any  instance  of  a  decree  for  siich  payment,  where  there  is  no  evidence  ol 
it,*  though  there  might  be  in  the  case  of  a  rector ;  therefore  though  the 
Modus  is  insufficient,  there  is  sufficient  in  the  defendant's  answer  to  intitle 
him  to  object  to  the  plaintiff's  right ;  which  he  not  having  pr6ved,  he  can- 
not have  a  decree  :  nor  yet  shomd  his  bill  be  dismissed,  but  some  other 
way  bt  relief  be  found.  Let  an  issue  be  directed  to  try  whether  the  vi- 
car was  in  hb  life  intitled  to  the  payment  of  tithes  in  kind. 

The  plaintiff  had  time*and  opportunity  given  him  to  establish  this  on- 

(0  U  appean  Uiat  a  eopy  of  the  ra^tiy  of  the  Biehop  of  Lincoln  of  the  endownettl 
«f  the  Tiearage  in  1209,  and  an  extract  firom  a  roU  of  inatitntions  to  beneficei  from  that 
npatiy,  were  read  at  the  hearing.  It  L. 
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cient  endowment,  and  to  examine  it  by  commission,  which  was  not  execu- 
ted; the  jury  found,  that  the  vicar  in  his  life  was  not  intitled  to  these 
tithes  in  kind ;  and  the  bill  was,  Juli/  17th,  1749,  dismissed  with  costs  at 
law,  but  not  in  this  court 

But  Lord  Chancellor  then  said.  That  as  to  the  Modus  which  is  admitted 
by  the  answer,  the  plaintiff  is  intitled  to  the  arrears  thereof,  during  his 
brother's  life,  notwithstandhig  the  objection  taken  by  the  defendant  that 
the  bill  was  barely  for  tithes  in  kind,  and  the  plaintiffhimself  insisted  that 
the  Modus  was  not  good.  An  issue  could  not  properly  be  directed  on  the 
Modus,  because  that  would  be  admitting  some  kind  of  endowment  or  other, 
and  excluding  the  other  point ;  such  an  issue  therefore  was  directed  as 
would  take  in  both.  It  often  happens  both  in  the  ecclesiastical  court  and 
court  of  exchequer,  that  on  the  dismissing  a  bill  brought  barely  for  tithes 
in  kind,  the  plaintiff  may  yet  have  a  decree  for  a  Modus  admitted  by  the 
defendant's  answer ;  and  it  is  the  same  in  this  court,  since  it  is  a  good  Mo- 
dus in  its  nature,  and  only  imperfectly  set  forth  in  the  answer,  in  not  al- 
ledging  that  it  was  payable  by  the  occupiers  of  the  land;  though  there 
might  be  more  in  it  if  it  was  not  good  in  its  nature. 


ELTON  V.  ELTON,  Easier  Term,  1747. 

(Reg.  Ub.  1746,  A.  fol.  306.) 

5.  C.  1  WtU.  169.  &  3  Alk.  504.  qtfod  vide^—DeriaB  of  £1600  to  a  grrand-daugliter  to  be 
at  her  own  disposal,  if  she  married  with  the  consent  of  her  father  and  mother,  or  trus- 
tees, and  not  otherwise.  She  dies  at  thirteen  intestate  and  unmarried  ;  it  is  not  vested 
nor  tran8miflBible(l). 

A  POWER  was  reserved  under  a  marriage  settlement  to  Elizabeth  Elton 
(the  plaintiff's  sister,)  of  disposing  of  £1500  as  she  pleased  to  direct,  if  she 
died  without  issue  by  her  then  husband :  and  if  she  did  not  dispose  of  it,  it 
was  to  go  to  Sir  A.  Elton  her  father.  She  died  without  issue,  and  without 
any  directions;  Sir  A.  Elton,  thus  intitled  to  it,  made  a  will,  wherein  he 
says,  that  in  pursuance  of  his  daughter's  request  he  gives  this  £1500  to 
liannah  Elton  (the  pIainti£Ps  daughter)  to  be  at  her  own  disposal,  if  she 
married  with  consent  of  father  and  mother,  or  their  trustees  if  they  died 
before,  and  not  otherwise.  She  died  at  the  age  of  thirteen,  intestate  and 
unmarried ;  her  father  as  her  administrator  brings  this  bill  claiming  the 

£1500  as  an  interest  vested,  and  consequently  transmissible. 
[  5  ]  For  the  plaintiff    The  case  of  Peyton  v.  Bury,  2  Will.  626, 

shews,  that  this  could  not  be  a  condition  precedent ;  for  then  it 
is  imcertain,  whether  it  would  vest  during  thelife  of  Hannah  Elton,  which 
could  not  be  the  intent ;  nor  is  it  agreeable  to  the  words,  which  give  it  her 
at  her  own  disposal,  and  is  inconsistent  with  the  supposition  of  its  not  being 
due  till  marriage,  which  would  put  it  out  of  her  disposal ;  the  natural  con- 
struction therefore  is  as  a  condition,  which  would  determine  her  interest 

(1)  Legacy  to  one  on  her  attaining  the  age  of  twenty-eight,  or  marrying  with  consent. 
Devisee  died  before  she  attained  the  age  of  twenty-eight,  haring  married  without  con- 
seat.  Lega(^  held  not  to  vest ;  1  Brown,  304.  In  2  Atk.  1S4,  such  a  devise  was  held  to 
be  in  terroremt  and  that  it  vested  on  marriage ;  one  of  the  contingencies  happened,  but 
Lofd  Loughborough  doubted  the  authority  of  that  case.  In  Prec.  Chan.  562,  such  a  de- 
vise was  held  only  to  be  in  ierrorem,  and  to  vest,  notwithstanding  marriage  without  con- 
sent, there  being  no  limitation  over.    See  also  1  Atk.  500  &>  381 . 
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OD  a  breach ;  which  never  happening,  by  the  ^t  of  God,  the  gift  is  be- 
come absolute :  the  words,  ana  not  otherwiu^  mean,  that  if  she  marries 
otherwise,  she  shall  not  Jiave  it,  which  is  a  condition  subsequent ;  if  there- 
fore she  does  not  marry  contraiy,  she  shall  not  be  deprived  of  it  A  pru- 
dential marriage  was  the  testator's  <^ject,  and  not  marriage  only,  as  the 
defendant  insists;  the  court  will-rather  lean  to  vest  the  legacy,  and  use  a 
latitude  in  the  construction  of  conditions  precedent  or  subsequent ;  for 
which  no  technical  form  of  words  is  required;  but  supposing  the  words 
mean,  she  shall  not  have  it  if  she  does  not  marry  with  consent ;  it  is  clear- 
ly a  condition  in  terrorem  (I),  which  is  not  allowed  in  restraint  of  marri- 
age, either  in  the  civil  or  our  law.  In  the  case  of  Ward  v.  Trig,  (^  in 
the  Exchequer^  Eatier  term,  1746,  a  father  gave  his  daughter  £400  if  she 
married  with  her  mother^s  consent;  if  otherwise,  then  to  fall  into  the  resi- 
due; the  daughter  died  Icng  after  attaining  her  fiill  age(8),  and  gave  it  to 
the  plaintiff,  and  that  court  thought  it  a  vested  legacy,  and  that  she  bad 
power  to  dispose  of  it  It  was  so  likewise  held  in  Aston  v.  Asttm,  2  Ver, 
452. 

For  the  Defendant  A  marriage  in  fact  was  necessary ;  so  that  never 
having  vested,  it  falls  into  the  estate  of  Sir  A.  Elton  the  grandfather,  which 
is  undisposed  o£  In  Atkins  v.  Hiccocks^  1789,  (4)  one  devised  £200  to  his 
daughter  to  be  paid  at  her  time  of  marrie^e,  provided  she  married  with 
consent :  she  lived  till  after  the  age  of  21,  but  died  unmarried ;  it  was  ad- 
judged, that  the  le^cy  nev^r  ve^d,  because  there  was  no  marriage.  So 
it  was  held  at  the  RoUs  in  Oarbut  v.  Hilton,  JVbr.  26th,  1739,  (5)  where  a 
legacy  was  given  to  the  plaintifl^  provided  she  married  with  consent  of  her 
father  and  mother,  or  the  survivor  of  them :  she  brought  a  bill  to  have  it 
raised,  which  was  dismissed;  she  not  being  intitled  thereto  before  marri- 
s^e,  which  waa  necessary,  though  consent  was  not 

Lord  CHANeiLLOR. 
This  is  a  very  strong  case  against  the  plaintiff,  it  was  a  gift  moving  from 
the  bounty  of  the  grandfather;  for  it  was  his  own,  though  he  recites  as 
disposing  it  pursuant  to  request  The  question,  whether  it  was  vested  at 
the  deam  of  Hannah  £fton,  depends  on  the  construction  of  the  clause  in  the 
will,  and  on  authorities:  and  it  is  clear  from  the  words,  that  it  is  a  condi- 
tion precedent  to  the  vesting ;  or  at  least  a  time  or  event  when 
to  be  paid,  and  therefore  no  difference  whether  precedent  or  [  6  ] 
subsequent,  but  it  cannot  be  subsequent ;  because  the  money  was 
to  be  given  her  upon  her  marriage ;  and  if  the  words  are  transposed,  still 
that  time  or  event  is  annexed  to  the  body-or.  substance  of  the  legacy.  The 
civil  law  does  not  admit  the  difference  oetween  conditions  precedent  and 
subsequent,  for  there  it  is  all  void  [Crcy  v.  Willis,  2  P.  Will  531.  also  528, 
6281.  But  both  this  court  and  the  civil  law  requires  a  marriage  to  be  had 
in  all  those  cases ;  for  the  substance  must  be  performed,  taking  it  as  a  con- 
dition or  event  of  payment,  for  dies  incertusfacit  condilionenif  (6)  and  where 
the  time  of  payment  is  certain,  it  is  transmissible  to  the  executor  although 
the  legatee  dies  before ;  but  where  the  time  or  event  is  uncertain,  the  tes- 

(I)  Bat  see  1  Atk.  502.  (2)  Stated  also  3  Atk.  505. 

^3)  MTithont  having  ever  been  married.  See  3  Atk.  505. 
(4)  1  Atk.  500.  (5)  1  Atk.  381. 

(6)  See  1  Atk.  501,  and  3  Atk.  606. 
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tator  must  have  had  thtit  in  viewi    Nor  is  there  any  inference  to  be  drawn 
from  the  words  to  be  at  her  awn  disposal;  for  it  may  be  a  question*  whe- 
ther those  words  do  not  mean  to  her  separate  use<  but  without  entering 
into  that,  it  might  be  so  stipulated  upon  her  marriage ;  the  construction  of 
the  words  and  not  otherwise,  according  to  the  meaning  insisted  on  for  the 
plaintiff,  would  apply  them  to  part  only,  viz.  the  consent  and  approbation. 
Atkins  v.  Hiccocks  was  determined  on  the  same  foundation,  but  this  is 
stronger;  there  it  was  a  portion  given  by  a  father:  which  case  the  court 
distinguishes,  he  being  bound  from  nature  to  provide  for  a  child,  and  will 
make  as  strict  a  construction  as  possible  to  comply  therewith,  and  will  de- 
cree a  surrender  of  a  copyhold  to  be  made  good :  but  not  so  in  the  case  of 
a  grandfather,  where  it  is  merely  a  bounty ;  and  in  that  case  it  was  an  an- 
nuity given  in  the  mean  time,  the  daughter  being  intitled  to  the  interest, 
and  therefore  there  was  some  reason  to  think  the  l^acy  vested.    But  it 
is  otherwise  here,  for  the  court  will  not  give  interest  to  a  grand-daughter 
in  the  mean  time ;  which  is  an  answer  to  the  objection  that  she  might 
wait  several  years  before  it  might  vest:  and  if  she  had  brought  a  bill  im- 
mediately Upon  the  death  of  the  grandfather,  the  court  would  not  have 
decreed  it  for  her.     Abstracted  therefore  from  other  circumstances, 
the  plaintiff  is  not  intitled  9  but  from  the  whole  frame  of  the  will,  this 
construction  was  the  intent  of  the  testator,  viz.  to  advance  her  in  mar- 
«age  (1). 

Xi)  The  bill  dknuased  Mcordiiigly,  R.  L. 


WELFORD  V.  BEEZELY,  May  23,  1747. 

(Re?.  Lib.  1746.  B.  foL  3d&) 

.tf.  C  3  ^tk»  503.  Vide  ibid*  601. — A  mother  agreeing  to  give  her  daughter  j&lOOO,  which 
by  the  daughter's  marriage  articiee  waato  be  settlwl  for  her  separate  nee  decreed  to  per- 
form it  Her  signature  to  those  articles  as  a  witness  (she  knowing  the  contents)  is  suf- 
ficient evidence  of  the  agreement  therein  recited  within  the  statute  of  frauds,  although 
4riie  was  not  in  terms  a  party  to  them  (2).  Mutual  credit  under  copartnership  agree- 
ment 

This  case  came  hefore  the  court  on  three  bills,  the  first  by  the  wife  of 
John  Welford  against  her  mother,  making  her  husband  co-defendant  for  a 
fKxiion  of  £1Q00  and  interest;  which  was  by  the  plaintiff's  marriage  ar- 
ticles to  be  settled  to  her  separate  use  with  tlie  interest ;  if  the  husband 
€urvived  her,  then  to  gd  to  him,  if  she  did  not  dispose  of  it  December 
11th,  1745,  the  Master  of  the  Rolls  decreed  the  mother  to  lay  out  £1000 
on  the  trust  in  the  marriage  articles,  and  pay  it  to  the  plaintiffher  daugh- 
ter with  costs,  and  an  account  ofwhat  was  due  for  interest  The 
{  7  ]  second  bill  was  brought  a  great  while  afterwards  by  the  mother 
against  both  her  daughter  and  the  husband  and  trustee,  to  have 
an  account  of  a  partnership  in  trade  entered  into  between  her  and  John 
Welford  her  son-in-law,  upon  suggestion  that  she  had  made  satisfaction  for 
ikit  £1000  by  allowing  him  credit  for  so  much  for  part  of  his  share  in 
th^  stock,  which  he  was  obliged  to  put  in,  and  should  therefore  indemnify 
her.  The  third  bill  was  by  the  husband  alone  against  his  mother-in-law, 
and  /•  fi.  her  son,  the  odier  partner,  to  have  an  account  of  the  stock  and 

(S)  Seealaottereportin  Atk.aLl  P.W.771.B0U(t) 
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trade ;  the  origmal  cause  was  afterwards  reheard,  and  the  other  two  cawetf 
came  on  at  the  same  time  in  June  1746,  before  the  MaiSter  of  the  Rolls; 
who,  affirming  his  decree^  directed  [in  the  other  cause]  an  inquiry  into  the 
partnership  and  an  account. 

On  these  two  decrees  it  came  now  before  Lord  Chancellor^  who  said, 
the  great  difficulty  attending  the  complete  justice  of  this  case  arises  from 
the  great  dexterity  used  in  splittmg  and  dividing  it  cm  one  hand,  and  the 
unskilful  defence  made  cm  the  other.    The  first  general  question  arising 
on  the  first  decree  is,  whether  the  defendant  the  mother,  on  the  foot  of 
these  articles  should  pay  £1000  with  interest  to  her  daughter?  on  the 
other  decree  the  second  question  is,  whether  the  defendant  John  Welford 
must  be  considered  as  having  received  satisfaction  for  that  £1000  as  paid 
to  him,  and  should  indemnify  the  mother?  The  first  question  depends  on 
these  considerations.    First,  whether  the  mother  is  proved  to  have  known 
and  agreed  to  these  marriage  articles;  and  if  so,  whether  she  ought  to  be 
bound  on  the  foot  of  the  statute  of  frauds.*    I  am  of  opinion,  that  it  is  plain, 
that  she  knew  of,  and  agreed  to  them  (1) ;  she  admits  her  knowing  of  the 
treaty,  and  that  she  agreed  to  give  £1000  portion  to  be  settled  to  the  se- 
parate use  of  the  wife,  and  that  she  was  privy  and  consented  to  the  ac- 
tual marriage  which  took  place  soon  after ;  being  prevailed  on  by  his  be- 
ing represented  to  be  in  good  circumstances.    It  is  true,  that  she  was  not 
a  party ;  and  it  is  therefore  insisted,  that  her  signing  as  a  subscribing  wit> 
ness,  was  not  with  an  intent  to  be  bound  or  to  know  the  contents;  and  I 
do  not  think,  that  the  bare  attesting  a  deed  as  a  witness  will  create  such 
a  presumption  of  his  knowledge  of  the  contents,  as  to  affect  him  with  any 
fraud  therein ;  for  a  witness  is  only  to  authenticate  it,  and  not  to  be  pre- 
sumed privy  to  the  contents:  but  that  is  not  the  present  case,  for  her 
knowing  the  contents  is  proved  here,  friim  undeniable  evidence,  and  still 
stronger  from  the  circumstances  of  the  case :  this  being  supposed,  the  next 
coneideration  is  on  the  statute  of  frauds ;  whether  signing  as  a  witness  is  a 
sufficient  signing  within  that  statute  to  bind  her?    It  is  urged  as  very 
strange,  that  she,  from  whom  the  money  was  to  move,  was  not  made  par- 
ty ;  and  that  is  certainly  very  odd :  but  there  is  no  evidence  that  she  was 
asked  and  declined  it,  and  perhaps  they  thought  her  knowledge  and  at- 
testation was  sufficient;  and  so  it  is  even  withm  the  words  of  the  statute, 
the  meanii^  of  which  was  to  reduce-contracts  to  certainbr,  and 
to  prevent  fraud.    Even  in  courts  of  law,  where  the  circum-       [  ^  } 
stances  of  the  statute  have  been  materiaUy  complied  with,  form 
has  not  been  insisted  upon ;  and  signing  as  a  party,  means  a  person  being 
bound  thereby;  or  else  what  womd  become  of  the  decrees  in  this  court 
founded  on  letters;  where  though  the  person  did  not  intend  to  be  bound, 
the  court  would  bind  him :  and  even  a  letter  sent  to  an  agent  has  been 
understood  as  a  sufficient  signing  within  the  statute ;  for  signing  is  all  that 
is  necessary.    The  case  oi  Bawds  v.  Atnhurst^  in  Chan.  Free*  403,  cited 
for  the  defendant,  is  no  impeachment  of  this  doctrine,  for  there  was  no 
agnii^,  and  so  undoubtedly  could  not  be  a  good  agreement ;  for  where  it 
is  only  a  sketch  or  draft,  and  not  completed  by  signing,  though  it  is  all  in 
the  party's  own  hand-wiiting,  it  is  not  good :  but  this  is  complete,  and  not 
merely  a  draft,    I  wiU  go  fivther,  and  u  it  was  not  so  strong,  would  carry 

(1)  She  had  deni«d  all  knowledge  oftbem  by  her  answer. 
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it  into  execution  on  the  foot  of  the  fraud ;  as  in  the  case  of  MalUt  v.  Half- 
penny^ Chan,  Prec.  403,  2  Vem.  373.;  it  is  therefore  sufficient  to  hind  her, 
supposing  she  knew  not  the  contents.  The  daughter  is  as  much  a  pur- 
chaser for  valuable  consideration  as  her  husband,  and  perhaps  would  not 
have  consented  to  the  match,  but  on  those  terms:  but  there  is  another 
circumstance  in  this  case,  which  would  be  sufficient  for  the  plaintifl^  viz. 
that  she  has  notice  of  the  trust  declared  on  this  £1000,  whereby  it  became 
trust  money ;  and  consequently  she  is  bound  and  affected  as  the  person  in 
whose  hands  the  fund  is,  for  this  particular  purpose ;  upon  a  general  trust, 
indeed,  the  ti*ustee  is  only  bound  to  see  to  an  application. 

As  to  the  second  question,  whether  John  netford  the  husband  should 
indemnify  the  mother,  I  think  it  sufficiently  appears  by  the  evidence, 
that  credit  was  given  to  the  husband  for  this  £1000,  in  admitting  him 
into  the  partnersUp,  and  that  it  was  so  meant  by  the  agreement  between 
him  and  the  mother ;  and  unless  this  is  looked  on  as  an  allowance  of  it  to 
him,'  there  is  no  other  way  of  accounting  for  the  long  delay  of  any  de- 
mand, though  interest  was  payable  immediately :  if  then  really  brought 
into  that  partnership  (though  it  would  not  bind  the  wife,  unless  she  con- 
sented, which  does  not  appear,)  it  is  equal  to  an  actual  payment,  for  he 
has  the  same  benefit,  and  if  it  appeared  immediately  what  that  particular 
stock  was,  I  would  decree  him  immediately  to  indemnify  the  mother ; 
both  being  affected  with  the  trust,  and  she  paying  the  whole  trust  money 
to  him :  but  as  he  objects,  that  no  account  was  taken  of  the  stock,  till 
^en  the  value  does  not  appear,  it  would  be  too  hard  to  decree  him  to 
indemnify  her,  when  it  may  happen  on  the  account  taken,  that  he  has 
not  received  satisfaction  for  it ;  though  there  is  strong  probability,  that  he 
has.  But  to  make  her  safe  in  all  events,  he  shall  pay  into  the  bank  what- 
ever she  shall  be  obliged  to  jpay  the  daughter,  mdemnify  her  to  the 
extent  of  what  he  has  receivecC  and  abide  by  the  account 


[  9  ]  WHELPDALE  v.  OOOKSON,  Easter  Term,  1747. 

(Reg.  Lib.  1746.  B.  Ibl.  552.) 
TraMee  not  to  derive  advantage  from  a  pnrehaae  of  trait  property. 

On  devise  of  lands  in  trust  for  payment  of  debts,  the  trustee  himself 
purchases  part 

l^rd  Chancellor  said,  he  would  not  allow  it  to  stand  good,  although 
another  person  being  the  best  bidder  bought  it  for  him  at  a  public  sale ; 
for  he  knew  the  dangerous  consequences:  nor  is  it  enough  for  the  trustee 
to  say,  jou  cannot  prove  any  fraud,  as  it  is  in  his  own  power  to  conceal 
it ;  but  if  the  majority  of  the  creditors  agree  to  allow  it,  he  should  not 
be  afraid  of  making  the  precedent(l). 

(1)  The  sabitanee  of  the  decree  is  in  5  Vei.  682.    To  which  add  Gibion  ▼.  Jeya^  6 
Ves.  266.    Wood  v.  Downet,  18  Vei.  120.    MoniupMU  v.  Safidyt.  18  Yes.  302, 313 
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FLANDERS  v.  CLARK,  Easter  Term,  1747. 

(Reg.  Lib.  1746.  A.  fol.  666.) 

S.  C.  3  Atk-  509. — hegtLcy  to  J.  F.  the  principal  to  be  paid  as  her  execatora  should  judge 
necessary  for  him ;  but  that  he  should  not  give  it  to  his  wife ;  and  if  he  died  loithmit 
time,  that  it  should  revert  to  testathz*s  family :  giving  interest,  however  in  the  ^*  mean 


necessary  for  him ;  but  that  he  should  not  give  it  to  his  wife ;  and  if  he  died  vfilhout 
time,  that  it  should  revert  to  testathz*s  family :  giving  interest,  however  in  the  ^*  mean 
^  time  for  what  should  continue  in  the  executors  hands  till  all  was  paid."    A  surviving 


t 


legacy  within  two  years.    The  discretionary  power  survived,  having  been  given  to  the 
parties  qud  executors,  and  the  whole  property  vested  by  the  direction. 

Margaret  Flanders  by  a  clause  in  her  will  gave  £150  to  her  sou,  the 
principal  to  be  paid  by  her  executors  at  such  time  and  proportion  as  they 

lease ;  but  that  he  should  not  dispose  of  it  to  any  present  or  future  wife ; 

mt  if  he  died  without  issue,  then  it  should  revert  to  the  testatrix's  family, 
and  interest,  at  the  rate  of  5  per  cent,  to  be  paid  by  the  executors  for 
what  should  be  in  their  hands  till  the  whole  be  paid.  The  surviving 
executor  directs  it  to  be  paid  after  a  certain  time  to  the  son  with  interest : 
which  time  was  now  expired  (a). 

It  was  insisted,  that  he  should  have  no  more  than  an  estate  for  life  in 
it,  and  not  vested  immediately,  but  the  payment  suspended  till  his  dying 
without  issue  at  his  death ;  which,  as  it  is  personal  estate,  must  be  the 
construction  of  the  words.  Then  the  contingency  is  good,  on  which  it  was 
to  revert  to  the  testatrix's  family :  nor  has  the  power  been  executed  in 
fact,  for  it  should  have  been  by  both  executors,  and  an  execution  by  one, 
though  the  survivor,  is  not  sufficient 

Lord  Chancellor. 
The  penning  of  this  is  particular,  so  that  it  cannot  be  determined  on  any 
general  rule,  but  on  particular  circumstances.  If  the  clause  had  rested 
on  the  first  part,  I  should  have  though]:  it  should  go  to  him  as  an  usufruc- 
tuary interest  during  life  only,  and  then  over :  but  the  construction  must 
also  be  on  the  other  part  of  the  clause,  directing  the  executor  to  pay  in- 
terest till  the  whole  was  paid ;  which  shews,  the  testatrix  meant  it  for  his 
personal  benefit:  but  she  had  a  view  that  he  might  die,  before  he  made 
use  of  it,  and  therefore  that  he  should  not  dispose  of  it  from, her  family. 
It  may  be  objected,  that  payment  by  the  executors  meant  by  way  of  loan, 
but  then  the  executors  must  have  taken  security  from  him ;  which  she 
did  not  mean  he  should  give.  I  doubt  of  the  rule  insisted  on, 
that  one  executor  cannot  execute  in  this  case ;  for  the  power  is  [  10  ] 
given  to  the  executor  of  the  personal  estate,  as  executor ;  and 
there  is  no  case  where  one  executor's  death  determines  the  execution :  and 
if  that  surviving  executor  had  not  disposed  of  it  (1),  it  would  have  de- 
volved on  the  court  to  have  done  it  In  the  case  of  the  Attorney  Gen- 
eral, at  the  relation  of  the  GoldsmitVs  Company  v.  Hall,  which  is  well 
reported  in  a  book,  (though  not  of  authority)  called  Pitzgibbon^s  Reports^ 
[314,]  the  testator  gave  toHiis  son  his  personal  estate,  and  if  he  died 
without  issue,  then  so  much  as  shall  remain,  to  the  Goldsmitk^s  Company : 
the  son  died  with  issue,  and  it  was  insisted,  that  he  had  only  an  usufruc- 
tuary interest,  and  so  to  go  over :  but  it  was  determined  by  Lord  King^ 

(a)  Vide  post,  133, 154.  Beqaest  to  one,  and  in  cote  of  her  demise  over,  devisee  t^kes 
only  for  life.  1  Brown,  393.  Personal  legacy  to  A,  afler  the  death  of  j5.  without  lawful 
isroe,  held  too  remote,  and  the  whole  vests  in  B.  2  Brown,  33.  [See  also  2  Atk.  89,  note.] 

(1)  See  Attorney  General  v.  Qlegg,  1  Atk.  356,  and  Jaemb  v.  Hanooodt  post.  Vol.  ?,  p.  865. 

VoL  I.  C 
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that  he  had  the  absolute  property,  and  therefore  the  devise  was  void ;  for 
he  had  power  to  spend  the  whole,  which  was  an  absolute  gift  (6).    The 
present  case  is  stronger ;  for  here  he  is  now  living,  and  therefore  has  the 
whole  property  agreeable  to  the  intent  of  the  testatrix. 
The  legacy  was  decreed  to  him  without  any  security. 

(b)  Devise  to  testator*!  wife,  not  doubting  she  will  give  what  is  lefl  to  his  grand-chil- 
dren, not  sufficient!/  certain  to  raise  a  trast ;  1  Brown,  179. 


RIDOUT  V.  PAYNE,  JMay,  1747. 

(Reg.  Lib.  1746.  B.  fol.  508.) 

S>  C.  3.  Ath  486.  quod  vide  for  a  full  ttaiemeni  of  tht  e<ue%  ar^pumcn/,  and  decree* — Devise 
of  all  the  remainder  of  testator^s  goods  and  real  utateM^  will  pass  all  his  interest  and  the 
inheritance  in  the  lands,  including  reservations ;  although  the  devisee  had  a  devise  of  an 
estate  for  life  in  part  of  the  latter. 

Award  may  be  relieved  against  where  a  clear  mistake  in  fact  or  law  (1). 

The  bill  was  brought  by  husband  and  wife  to  be  relieved  against  the 
conveyance  of  an  estate  suggested  to  be  settled  contrary  to  the  will  of  her 
former  husband,  from  whom  it  moved ;  who  was  seised  of  a  personal,  and 
also  of  a  real  estate,  consisting  of  several  parcels,  upon  part  of  which  his 
wife  had  a  jointure ;  and  reciting  the  same  not  to  be  a  sufficient  provi- 
sion for  her  living  hospitably,  he  devised  other  lands  to  her  for  life,  re- 
mainder to  his  brother  and  heir.at  law;  to  whom  also  he  devised  other  lands 
in  tail,  remainder  to  his  right  heirs;  and  then  devised  to  his  said  wife, 
whom  he  made  executrix,  all  the  rest  and  remainder  of  his  goods,  chattels, 
and  personal  estate,  together  with  his  real  estate  not  before  devised  (2). 

Controversies  arising  between  ^e  widow  and  the  heir  at  law,  they 
were  referred  to  arbitrators,  who  made  an  award,  to  which  the  parties 
agreed  ;  in  which  no  particular  uses  were  directed,  but  that  the  lands 
should  be  settled  according  to  the  intent  of  the  will,  and  conveyances  were 
made  to  carry  that  award  into  execution.  The  bUl  was  to  have  the  con- 
veyance rectified,  as  having  limited  some  of  the  lands  contrary  to  the  inten- 
tion of  the  will,  viz.  to  the  wife  for  life,  remainder  to  the  heir  at  law. 

Lord  Chancellor. 

The  bequest  is,  whether  the  plaintiff  is  entitled  to  this  equity?  which 

will  depend  on  the  true  construction  of  the  will,  and  what 

[  11  ]     estate  and  in-terest  the  plaintiff  took  thereby.     Then  supposing 

that  is  with  her,  whether  the  agreement  and  subsequent  deed 

wiD  create. any  thing  to  bar  her?  " 

The  first  question  naturally  divides  itself  into  two  others.  The  first 
relating  to  two  parcels  of  land  not  taken  notice  of  in  the  wUl,  whether 
the  reversion  of  them  passes  by  the  residuary  clause?  which  will  admit 
of  no  dispute.  They  plainly  do  pass:  the  words  real  estate  carr3ring  land, 
and  also  the  inheritanceof  that  land,  though  accompanied  with  other  words, 
as  goods  and  chattels,  &c.  which  is  not  contrary  to  Marchant  v.  Twisden^ 
Eq,  Ah.  21 1 ;  for  there  the  intent  was  only  to  carry  personal  estates.  And 
in  the  CotmitsB  of  Bridgwater  v.  Duke  of  Bottwi^  well  reported  in  a  book 

(1)  See  the  notes  to  Chicot  v.  Lequesne,  2  VoL  315. 
(S)  See  the  report  in  Atkyns. 
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of  00  great  repute ;  7  Mod.  106.  the  words  real  estate  will  pass  not  only 
the  thing,  but  also  the  testator's  interest  therein  (8).  The  second  question 
is,  whether  the  reversion  of  the  two  other  parcels,  devised  to  the  plaintiff 
for  life,  is  included  in  the  residuaiy  clause?  It  is  included;  for  the  reversion 
upon  particular  estates  will  pass  by  the  words,  lands^  messuages,  tenements^ 
and  hereditaments,  as  in  Wheeler  v.  Walrond,  Alleyn  28,  Chester  v.  Ches- 
ter*, and  2  Vent,  285,  and  several  other  cases.  The  question  therefore  is, 
whether  there  is  any  thing  particular  here,  to  take-it  out  of  this  general 
rule  ?  The  first  objection  is  taken  from  the  testator's  recital ;  whereby  it 
seems,  he  intended  a  provision  for  her  life  only ;  but  that  is  inferring  too 
much ;  for  the  residuary  clause  hadpassed  an  estate  of  an  inheritance  to 
her  before,  as  afaready  mentioned.  Tjie  second  objection  is,  that  it  is  incon- 
sistent for  the  testator  to  give  her  the  same  thing  for  life,  and  afterwards 
absolutely :  and  that  the  cases  above  cited,  were,  where  it  was  to  several 
persons.  But  when  a  will  gives  a  particular  interest,  and  afterwards  a  gen- 
real  interest,  it  has  not  been  determined  thatthe  general  gift  shall  be  exclud- 
ed. Suppose  a  gift  to  A,  and  his  heirs,  then  to  B.  and  his  heirs ;  they  shall  be 
joint-tenants,  the  latter  devise  not  revoking  the  former ;  notwithstanding 
some  old  opinions  to  the  contrary.  In  Hopewel  v.  Ackland,  Com,  164.  1. 
SaL  239.  and  Scot  v.  Albury,  Com.  Zll.  the  latter  words  carried  the  re- 
version in  fee  of  lands  before  given.  Besides  there  is  a  particular  argu- 
ment for  the  plaintiff,  that  the  testator  in  oth»  lands  has  lunited  them  to 
his  wife  for  life,  remainder  to  her  heir  at  law,  and  thereby  pointed  out 
what  particular  part  of  the  inheritance  should  go  to  him. 

The  second  question  is,  whether  this  agreement  stands  in  her  way,  as 
it  is  objected  it  shall,  because  the  parties  are  bound  by  the  award;  and 
that  the  court  cannot  intermeddle,  for  then  there  could  be  no  compound- 
ing suits :  for  which  is  cited  Cann  v.  Cann,  1  Will  723,  but  that  is  not  like 
tim  case ;  for  suppose  it  depended  on  the  award,  if  arbitrators  are  mista- 
ken in  a  matter  of  law,  it  is  enough  to  set  it  aside,  2  Veni.  705,  and 
Metcalf  V.  7pm,  June  18,  1737;  but  here  they  have  awarded  [  12  ] 
the  estate  to  be  settled  to  the  uses  of  the  will,  without  specify- 
ing any  particular  uses :  but  the  conveyance  has  limited  them  contrary 
to  the  will,  and  so  contrary  to  the  award. 

The  plaintiff  therefore  is  entitled  to  have  it  rectified. 

♦  Cowp.  808,  299.  Free.  Chan.  202.  3  Wins.  56,  63.  3  Atk.  486.  Poat,  228.  2  VoL  48. 

(3)  Sm  the  note  to  Mr.  Sanden'  edition  of  Atkyns,  in  the  principal  caM. 


CITY  OF  LONDON  v.  NASH,  May  1747. 

(Reg.  Lib.  1746.  B.  fol.  475.) 
S.  C.3.^IJk.512.  ftfwied  more  fulfy,  quod  vide^heuee  covenanting  to  rebuild  aereral 
hoasee,  does  not  perform  it  bv  rcbuiiding  teme  and  repainng  othenh  although  at  a  oonn- 
derable  ezpence  (1).  Issue  directed  o£  quantum  damnifieatut. 

The  bill  was  brought  to  have  a  specific  performance  of  an  agreement 
in  a  lease  of  some  old  houses,  made  with  G.  Graves  the  ordinal  lessee  of 
the  premises,  which  were  now  vested  in  the  defendant.  The  covenant 
was  within  three  years  to  build  brick  messuages  on  the  premises  demised. 

(1)  Though  Lord  Thurlow,  C  disapproved  of  the  courts  interfering  on  such  covenants, 
(3  Bro.  166.  and  1  Ves.  jun.  236.)  the  courts  since  his  time  have  adhered  to  the  precedent* 
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The  defendant  insisted,  that  he  had  satisfied  the  covenant  by  building  in 
thejplural  number  two  houses,  and  only  repairing  the  rest 

The  first  point  was,  eis  to  the  true  intent  and  construction  of  the  cove- 
nant in  the  lease  T  The  second,  whether  it  had  been  sufficiently  performed  ? 

Lord  Chancellor. 
As  to  the  first  it  was  plainly  intended  to  let  on  a  building  lease,  which  is 
for  61  years  at  least ;  not  at  a  repairing  lease,  which  can  only  be  for  21 
years.  The  words  or  any  part  thertofwere  in  the  covenant  in  the  draft,  but 
rejected  in  the  lease  itself  very  properly,  which  shews,  that  the  meaning  of 
the  covenant  was  that  all  the  messuages  should  be  new-built :  for  an  indefi- 
nite proposition  is  equal  to  an  universal  one;  and  the  whole  seems  to  mean  a 
building  lease.  If  therefore  an  action  at  law  had  been  brought  upon  this  co- 
venant, and  a  breach  assigned;  and  Graves  had  pleaded  performance  by 
building  only  two  new  messuages,  that  plea  would  not  be  allowed.  But  this 
court  has  power  to  go  further,and  see  whatwas  the  intent, supposing  nolease 
had  been  executed:  upon  a  bill  for  a  specific  performance  the  courtwould  de- 
cree the  whole  to  be  built:  the  lease  appears  not  to  have  been  made  in  a  pro- 
per manner:  for  Graves  did  not  take  it  for  his  own  benefit,  but  as  trustee  for 
the  defendant  to  whom  it  was  assigned  for  5s.  consideration :  and  who  was 
at  the  time  one  of  the  committee  for  letting  the  city  lands ;  and  his  scheme 
plainly  was  to  get  a  longer  term  upon  repairing  the  houses  only. 

As  to  the  second  point,  it  has  not  been  performed  by  Graves  or  the  de- 
fendant ;  for  though  the  houses  have  been  largely  repaired  and  new  front- 
ed, (Slc.  that  is  different  from  new  building.  The  first  defence  made  is, 
that  the  plaintiff  should  not  come  here  for  a  specific  performance,  but  be 
left  to  a  court  of  law.  But  I  am  of  opinion,  that  upon  a  covenant  to  re- 
build, the  landlord  may  come  here  for  a  specific  performance ;  as  the 
not  building  takes  away  his  security :  but  upon  a  covenant  to  repair  he 

may  have  damages  at  law.  The  most  material  objection  for 
[  13  ]      the  defendant,  and  which  has  weight  with  me,  is,  that  the  court 

is  not  obliged  to  decree  a  specific  performance,  and  will  not, 
where  it  would  be  a  hardship ;  as  it  would  be  here  upon  the  defendant 
(supposing  he  meant  an  evasion)  to  oblige  him,  after  having  very  largely 
repaired  the  houses,  to  pull  them  down  and  rebuild  them ;  which  would 
be  to  decree  destruction,  and  would  be  a  public  loss,  and  no  benefit  to  the 
plaintifis,  who  only  want  to  be  repaired  m  damages,  which  will  be  suffi- 
cient satisfaction  to  them. 

Let  the  parties  therefore  proceed  to  a  trial  at  law,  to  see  what  damages 
the  plaintiffi  have  sustained. 

HAWES  V.  HAWES,  Trinity  Term,  July  26,  1747. 
(Reg.  Lib.  1746.  A.  fol.  707.) 

S.  C.  3  Ath  524,  and  1  WiU.  165. — Devise  of  lands  to  foar  younger  children  equally, 
share  and  share  alike  as  tenants  in  common  and  not  as  joint  tenants,  with  benefit  of 
survivorship.  This  referring  to  a  former  survivorship,  is  a  tenancy  in  common,  with  a 
limitation  to  the  survivors,  after  the  death  of  any  of  them  before  21,  without  issue.  See 
Mendez  v.  Mendet,  post,  89 1  and  Stones  v.  Heurtly,  165.  Also,  3  Atk.  524.  1  W.  P.  96. 
2  W.  P.  280.    3  Burr.  1881. 

Where  on  death  of  one  tenant  in  common  before  21  itsarviyed. 

Construing  or  transposition  of  words  in  a  will. 

A.  Hawes  the  plaintiff's  grandfather  made  a  will,  and  reciting  that  be 
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was  a  freeman  of  London^  devises  so  soon  after  his  decease  as  the  children 
required,  his  customary  part  (1)  to  his  five  children,  equally  to  be  divided 
between  them,  share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint-tenants,  with  benefit  of  survivorship.  He  then  gave  his  testamentary 
part  to  his  four  younger  children  in  the  same  words,  with  like  benefit  of 
survivorship ;  and  lastly  gave  his  real  estate  to  his  four  younger  children 
and  their  heirs,  in  the  same  words,  with  benefit  of  survivorship.  H.  Hanes 
his  son,  and  the  plaintifiPs  father,  afterward  devises  his  land  to  a  trustee 
and  his  heirs  on  trust  to  pay  debts  by'sale ;  and  the  residue  unsold  (or  the 
whole,  if  the  personal  estate  was;nimciettt  for  such  payment)  to  his  three 
children  (2)  and  their  heirs,  when  he,  she,  and  they,  attained  the  age  of 
twenty-one  or  marriage,  equally  to  be  divided  between  them  share  and 
share  alike,  as  tenants  in  common,  and  not  as  Joint-tenants,  with  benefit 
of  survivorship ;  and  directs  the  rents  and  profits  to  be  for  their  mainte- 
nance and  education  during  their  minority.  One  of  the  three  children 
died  before  full  ace  or  marriage.  TVo  questions  arose.  First,  whether  the 
words  of  these  wOls  constitute  a  tenancy  in  common  or  joint-tenancy  7  Se- 
condly, what  shall  become  of  the  deceased  child's  share  t 

Lord  Chancellor. 
On  the  general  leasoning  and  authorities,  this  case  is  clear  for  the  plain- 
tiff; but  what  weighs  most  with  me,  is  the  particular  circumstance  of 
these  wills,  from  the  connection  between  the  different  clauses.    The  first 
question  is,  whether  the  four  children  take  in  jont-tenancy  or  in  common^ 

fenerally  or  attended  with  a  particular  limitation  over  on  a  contingency? 
t  is  true,  that  joint-tenancies  are  not  favoured  here ;  as  introducing  in- 
convenient estates,  and  making  no  provision'  for  families:  and 
now  courts  of  law  also  lean  against  them ;  though  formerly  it  was  [  H  ] 
said  by  C.  J.  Ho//,  that  they  were  favoured,  which  was  on  a  * 
techmcal  reason,  because  the  law  was  averse  to  multiplication  of  tenures 
and  services ;  which  being  now  reduced  to  socage,  and  no  burthen,  the  con- 
struction is  the  same  in  aU  courts  [by  stat  12  Car,  2.  c.  24].  Other  prin- 
ciples that  have  been  drawn  are  also  true,  viz.  that  where  the  words  of  a 
will  are  inconsistent,  the  court  must  make  a  consistent  construction,  and  to 
that  end  reject  such  as  appear  to  be  least  consistent  with  the  intent ;  but 
not  if  it  be  possible  to  make  all  consistent.  This  is  an  immediate  devise  in 
fee,  to  all  equally ;  which  words  in  a  will  import  a  tenancy  in  conunon, 
if  no  more ;  but  beside,  there  are  positive  and  affirmative  words  of  a  ten- 
ancy in  common,  and  negative  of  joint-tenancy ;  which  plain  and  express 
words  shall  not  be  overturned  by  the  subsequent  ambiguous  words  with 
benefit  of  survivorship.  The  question  then  is,  what  construction  is  to  be 
put  on  them  ?  Two  constructions  have  been  attempted :  the  first,  as  if 
they  meant  the  same  aa  without  benefit  of  survivorship,  which  in  some 
cases  has  been  done,  as  in  and  out  of  settlement  have  been  construed  the 
same ;  and  it  hais  been  therefore  argued,  that  they  are  only  an  explana- 
tion of  what  joint-tenancy  is,  and  that  the  sense  would  be  plain  by  remov- 
ing the  comma.    But  the  construction  will  not  do  here,  where  survivor- 

(1)  The  recital,  and  what  relates  to  the  customary  and  testamentary  parts,  which  are  re- 
lied on  in  the  judgment,  are  not  stated  in  R.  L. 

(2)  ^  Equally  to  his  three  children,  and  their  heirs,  as  tenants  in  common,  and  to  the 
'*"  survivor  of  /Aon,  and  the  heirs  of  such  survivors,  when  they  should  attain  their  ages  of 
^twenty-one  years, or  marriage,  with  benefit,  &c.*'  R.  L. 
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ghip  is  a  quality  of  joint-tenancy ;  and  it  is  too  refined,  and  not  agreeable 
to  the  testator's  intent  in  the  former  part  of  the  wiU,  where  be  uses  these 
words  to  give,  and  not  to  take  away  an  effect ;  and  it  is  unnatural  to 
suppose  that  he  meant  them  in  an  uncommon  and  different  sense  from 
what  he  did  before.  The  second  construction  attempted  is,  that  these 
words  mean  a  survivins  the  testator ;  to  prevent  a  lapse,  if  any  of  the 
children  died  in  the  life  of  testator,  according  to  the  case  of  JSindon  v.  Lord 
Suffolk^  1  fVUL  96.  This  certainly  is  not  a  natural  way  of  explaining  the 
testator's  intent ;  as  one  seldom  provides  by  will  for  contingencies  that  are 
to  happen  in  his  life ;  but  if  no  other  reasoaable  construction  can  be 
found,  the  court  might  resort  to  this.  I  think,  Lord  Cowper*%  reasoning 
in  Bindon  v.  Lord  Suffolk  very  right ;  that  the  surviving  must  be  applied 
to  soipe  particular  time,  and  not  to  a  dying  indefinitely.  He  thought,  ^ying 
in  the  testator's  life  was  the  time  intended;  but  the  House  of  Ix)rd8 
thought  it  was  the  time  of  payment,  from  the  nature  ot  the  debt ;  but 
both  concurred  that  there  should  be  some  particular  time.-  The  question 
then  is,  if  there  can  be  any  other  construction  upon  this  will  than  Lord 
Comperes  t  for  if  not,  his  shall  prevail,  though  not  ^  natural  one;  the  dis- 
position of  the  customary  part  seems  to  be  a  key  to  the  will,  wbere  he 
could  not  mean  a  survivorship  of  himself;  the  words  in  the  beginning 
shewing  that  it  must  be  after  his  death,  and  at  such  a  time  as  it  should 
attach,  viz.  at  the  age  of  twenty-one  when  the  child  might  call  for  his 
share';  and  if  afterward  any  of  the  others  died  before  the  age  of  twenty- 
9ne  or  marriage,  might  be  entitled  to  part  of  his  share.    The  use  of  these 

words  therefore  exclude  any  other  construction.  Then  the 
[  15  ]      word  like  in  the  bequest  of  his  personal  estate,  refers  it  to  the 

custoomry  survivorship,  and  amounts  to  expressly  saying,  if  any 
die  before  twenty-one  or  marriage,  to  go  to  the  survivors ;  which  affords 
a  ere^t  light  in  the  construction  of  the  devise  of  the  real  estate,  which 
foUows  the  testamentary  clause,  and  must  mean  the  same  survivorship 
intended  there,  though  the  word  like  is  not  inserted ;  for  he  can  mean  no 
other,  as  he  is  making  a  provision  for  the  same  children,  than  that  if  one 
died  before  he  could  use  it,  it  should  not  be  misapplied,  but  go  to  the  rest, 
which  is  a  very  natural  and  reasonable  construction,  such  as  even  courts 
of  law  would  make  to  construe  the  same  words  in  the  same  sense.  Nor 
is  this  contrary  to  the  express  affirmative  §nd  negative  words  before ;  for 
they  shall  still  have  their  effect  on  this  contingency.  It  is  said,  this  is 
proceeding  arbitrarily  and  by  conjecture ;  but  the  construction  insisted 
on  for  the  plaintiff  is  conjecture  too ;  and  I  should  comply  therewith,  if 
there  was  not  another  more  reasonable  and  natural  construction.  This 
case  therefore  stands  on  its  own  circumstances  divested  of  all  authorities, 
yet  consistent  with  all ;  particularly  Bindon  v.  Lord  Suffolk. 

The  second  question  arises  on  the  will  of  H.  Hawes.  The  heir  at  law 
is  hereby  disinherited  as  to  the  leeal  estate,  and  the  question  is,  at  what 
time  this  is  vested  in  the  children  1  they  must  take  as  tenants  in  common, 
for  a  joint-tenancy  is  excluded ;  it  not  being  the  intent  to  suspend  the 
conveyance  till  all  attained  twenty-one ;  since  that  would  introduce  the 
inconveniences  mentioned  on.  the  part  of  the  plaintiff  as  the  profits  were 
only  payable  during  minority.  For  if  it  did  not  vest  till  all  attained 
twenty-one,  when  the  eldest  comes  of  age,  what  is  to  become  of  the 
profits,  for  be  is  only  to  have  them  till  capable  of  taking?  The  word  and 


1747.]  ELLIOT  t;.   COLLIIR.  15 

must  therefore  be  taken  distinctively  or :  viz.  when,  he,  she,  or  they ;  to 
whom  then  shall  the  share  of  the  deceased  child  go  7  I  am  of  an  opinion, 
that  it  should  survive  to  the  rest,  and  not  descend  to  his  heir  [2  Vol. 
258.] :  nor  is  this  contrary  to  a  tenancy  in  common,  for  at  this  time  limit- 
ed, viz.  their  respective  ages  of  twen^-one,  they  shall  be  so,  but  not  en- 
titled to  a  conveyance  before.  The  words  must  be  transposed,  as  the 
direction  of  the  profits  came  first ;  and  then  there  woyld  clearly  have 
been  a  joint-tenancy  of  the  profits  during  minority ;  for  they  were  con- 
stituting a  fund  for  younger  children,  which  shall  not  be  lessened  by  giv- 
ing the  profits  of  the  deceased  child  to  the  heir,  but  go  to  the  rest 
[1  Brown,  118;  2  Brown,  18.  Post,  106.] 
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(Reg.  Lib.  1746,- A.  fol.  663.) 

5.  C.  3  jjffc.  5^6. — Executor  of  huBband  who  surviyed  his  wife  but  did  not  take  out  ad- 
ministration, ia  intitled  to  her  share  under  the  custom  of  London^  and  her  administrator 
is  but  a  trustee  for  him.  Personal  presents,  &c.  no  advancement  so  as  to  bar  the  ousto- 
maijr  share ;  neither  was  maintenance,  though  after  marriage ;  the  same  being  charged 
against  her  as  a  debt  under  the  will. 
What  is  an  advancement,  on  the  custom  o£  London.  2d  Vol.  592* 
Advancement  on  the  statute  of  distribution  or  custom  is  just  the  same.  3  Atk.  213. 

A  FRECMAif  K>f  London  dies,  leaving  no  wife,  but  two  daughters,  declar- 
ing by  his  will  that  they  were  sufficiently  advanced  in  his  life  by  marriage 
or  otherwise,  and  therefore  his  estate,  notwithstanding  the  custom,  was 
subject  to  his  will ;  a]ppointing  the  defendant  Collier^  who  had  married 
one  daughter,  executor  and  residuarv  legatee ;  directing  the  other  daugh- 
ter to  execute  a  release  to  Collier  of  her  right  to  a  customary  share»  and 
that  for  want  of  acquiescing  therein  (1)  she  should  aUow  £25  per 
annum  for  the  testator's  maintaining  her  from  her  first  husband's  [  16  ] 
death.  The  representative  of  her  second  husband,  who  surviv- 
ed her,  but  took  out  no  administration,  brings  a  bill  for  an  account  and  sa- 
tisfaction for  her  orphanage  share. 

The  first  objection  was,  that  it  never  having  vested  in  the  husband  it 
was  not  transmissible  tohis  representative :  for  which  was  cited  Graishrook 
V.  Fox,  Plowden,  [278  Kl  and  Hole  v.  Dolman,  Mich,  term,  1736,  where  it 
was  80  adjudged  at  the  Commons,  and  that  the  next  of  kin  was  intitled  un- 
der the  statutes  of  £.  3.  and  A  a  [31  Ed.  3.  c.  1 1.  and  21 H.  c  5.]  The  se- 
cond objection  was  upon  the  custom  that  she  had  been  already  fully 
advanced. 

Lord  Chanceixor. 
Whoever  takes  out  administration,  can  be  but  trustee  for  the  husband, 
for  here  the  right  does  not  follow  the  administration;  which,  though  the 
spiritual  court  may  think  themselves  obligated  to  grant  to  the  next  of  kin, 
that  does  not  bind  the  right,  which  was  vested  in  the  husband  here,  though 
he  took  not  out  administration,  and  is  transmissible  to  his  representative ; 
the  ground  of  which  is,  that  the,  husband  has  been  determined  not  to  be 

(1)  *»  A  freehold  eaUte  be  had  giren  her  ihonld  ceaie,"  ke*  R.  L. 
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within  the  provision  of  the  statute  of  distribution :  for  he  himself  is  intitled 
to  all  the  personal  estate  of  his  wife,  and  shall  not  be  obliged  to  distribute ; 
therefore  though  he  took  not  out  administration,  still  he  has  the  right 
There  are  several  cases,  where  the  spiritual  court  grant  administration, 
which  here  is  only  considered  as  a  tru3t  for  those  who  are  intitled.  For  sup- 
pose the  wife  survived  the  husband,  the  father's  personal  estate  would  have 
survived  to  her,  except  such  part  as  the  husband  had  reduced  into  posses- 
sion, for  which  she  would  be  only  trustee  to  him,  though  intitled  to  take  out 
administration  to  the  father.  This  court  considers  an  administration  de  bo- 
nis  non  as  a  trustee ;  and  there  are  several  cases,  where  the  right  has  not 
followed  the  administration. 

As  to  the  other  objection :  where  a  freeman  leaves  no  wife,  one  moiety 
of  his  personal  estate  is  to  be  divided  among  the  children ;  the  other  subject 
to  his  will.  But  since  the  case  of  Box  v.  Chastj  Eq,  Ab,  155.  if  any  child 
has  been  advanced  in  the  testator's  life,  though  not  with  a  full  share ;  yet 
if  the  certainty  of  the  advancement  does  not  appear  under  the  father's  hand 
such  child  is  barred ;  the  ground  of  which  is  partly  on  the  difficulty  of  tak- 
ing an  account  after  such  a  length  of  time  ;  but  principally  because  you  do 
not  know  what  to  bring  into  Hotchpot ;  and  if  it  does  not  appear  what  the 
sum  was,  the  other  children  might  be  wronged  (1).  But  here  the  evidence 
does  not  come  up  to  such  advancement ;  the  gold  watch  and  other  ftimi- 
ture  he  gave  her,  are  but  personal  presents,  and  cannot  be  taken  as  an  ad- 
vancement ;  3  WilL  317  (2).  which  must  be  something  by  way  of 
[  17  ]  portion  or  preferment  to  set  the  child  up  with  (3);  so  that  a 
small  sum,  as  £40  or  £50  (he  being  a  man  of  substance)  would 
not  be  deemed  an  advancement,  and  here  he  disapproved  of  the  match,  and 
cannot  be  intended  to  prefer  her :  and  as  to  the  objection  that  this  custom 
being  contrary  to  the  common  law,  should  be  construed  strictly,  it  is  not  un- 
reasonable in  its  origin ;  and  I  will  never  strain  to  exclude  a  child,  unless  he 
received  such  an  advancement  as  would  make  it  unreasonable  for  him  to 
come  here  [1  Eq.  Ab.  159.  1  Atk.  68].  Indeed  in  the  case  of  a  wife,  de- 
pending on  the  marriage  agreement,  such  a  strain  might  be  made.  It  is 
objected,  that  the  maintaining  her  should  be  such  an  advancement  as  will 
bar :  but  it  was  determined  in  Edwards  v.  Frteman,  2  Wm.  536.  Eq.  Ab. 
249,  that  aliment  bya  parent  to  a  child  is  no  advancement :  and  though  the 
question  there  was  on  the  statute  of  distribution,  there  is  no  difference ;  ad- 
vancement, whether  on  the  statute  or  custom,  being  just  the  same.  Indeed 
the  aliment  there  was  before  marriage ;  and  therefore  strictly  considered 
should  be  taken  as  an  advancement ;  but  I  am  afraid  of  breaking  in  upon 
that  rule ;  therefore  think  it  better  to  chaise  her  with  it  as  a  debt  on  the 
father's  wiU,  which  is  a  good  evidence  on  what  terms  he  maintained  her, 
and  is  an  answer  to  the  case  Stanhope  v.  Stanhope  cited,  where  a  mother 
was  insisting  on  every  little  gratuity  given  to  her  son,  (who  had  devised  his 
estate,  in  a  manner  she  did  not  like),  as  a  loan ;  and  the  court  would  not  al- 
low her  any  thing,  that  was  not  intended  originally  as  a  loan.  So  it  is  an 
answer  to  another  case.  Hem  v.  Barber,  where  there  was  a  covenant  en- 
tered into  on  marriage,  to  pay  so  much  to  the  husband  and  wife  for  main- 
tenance ;  which  was  decreed  an  advancement ;  but  it  was  there  said,  that 

(1)  Faufkner  v.  WatU,  1  Atk.  405, 6,  and  the  cawa  there  cited. 

(2)  Note  (o).    See  also  1  Atk.  403.  &  OAtk.  450. 

(3)  3  Atk.  213.  &.  Ibid.  450. 
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a  commonmaintenance  should  not  be  considered  in  that  light  But  here 
the  father  shews  in  what  light  he  would  have  it  considered ;  and  might  have 
given  it  to  her  on  what  terms  he  pleased ;  and  it  would  be  unreasonable 
and  unequal,  if  she  did  not  make  some  aUowance.  But  I  shall  not  deter* 
mine  it  on  the  sum  (£25),  in  the  father's  will,  but  direct  the  master  to  see 
what  is  reasonable. 


LADY  HEAD  v.  SIR  FRANQS  HEAD,  Jultf  3, 1747. 

(Reg.  Lib.  1746.  A.  fol.  626.) 

S.  C.^Alk.  295.  and  547.  on  this  pointy  and  Rnd.  511.  on  another, — The  coart  never  de- 
crees an  establishment  of  a  separation  between  husband  and  wife  without  some  agree- 
ment, and  the  agreement  here  being  only  for  an  occasional  absence,  and  the  husband 
offering  by  his  answer  to  receive  and  maintain  her,  the  arrears  of  the  maintenance 
were  decreed  to  her  if  she  returned  in  a  month. 

SoKB  difference  having  arisen  between  the  plaintiff  and  her  husband 
the  defendant,  occasioned  by  a  disorder  of  mind  under  which  she  laboured, 
she  left  him:  upon  which  he  wrote  her  a  letter  (1)  agreeing  to  pay  her 
£MOvtr  antu  quarterly,  while  they  should  live  separate.  But  afterward, 
upon  oxB  writing  to  her  to  return  home  and  live  with  him,  and  her  reAisal, 
he  discontinued  the  payment,  and  endeavoured  to  seize  and  confine  her  in 
a  mad-house;  which  she  avoiding,  on  a  supplicavit  out  of  this  court,  a  re- 
cognizance was  given  by  him  for  the  safety  of  her  person.  And 
she  now  by  her  prochein  amy  brings  a  biU  against  the  husband  [  18  ] 
for  the  establishment  of  this  agreement  for  a  separation,  and  for 
a  continuEince  of  the  payment  The  cause  stood  over  several  days  in  hopes 
of  an  accommodation;  but  without  effect 

Lord  Chaitgellor. 

There  are  two  Questions;  the  first,  Whether  it  appears  there  ever  was 
any  agreement  to  uve  separate,  and  that  absolutely  during  the  separation 
he  should  pay  her  £400  per  anru?  The  second,  Whether  any  thing  has 
since  happened  to  put  an  end  to  the  payment?  As  to  the  nrst,  1  think 
clearly,  tiiere  has  been  no  such  agreement  proved  here  :  the  only  founda- 
tion for  it  is  the  husband's  letter ;  which  is  only,  that  he  will  continue  the 
payment  while  they  live  separate ;  but  no  certain  time  how  long  the  sepa- 
ration should  last  But  if  there  were  any  doubt  on  this  letter,  it  is  clear 
from  the  evidence,  that  it  was  looked  upon  only  as  an  occasional  absence, 
not  an  absolute  separation. 

As  to  the  second  question,  of  the  consequence,  I  will  consider  it  under 
two  parts.  First,  What  effect  the  husband's  acts  will  have  on  that  gene- 
ral decree  prayed  for  by  the  plaintiff?  Next,  What  effect  on  the  arrears 
of  the  maintenance  for  the  time  past?  As  to  the  first,  it  is  a  final  answer 
cm  the  circumstances  of  this  case,  to  the  prayer  of  her  bill;  for  this  court 
never  decreed  an  establishment  of  a  separation  between  husband  and  wife, 
without  some  agreement  for  that  purpose ;  and  in  the  light  it  appears  here 
it  is  only  an  agreement  for  a  maintenance  during  an  occasional  absence; 
&en  by  the  acts  since  done,  he  has  not  departed  from  the  right  of  cohabi- 

(i)  It  is  stated  Terbatim  in  3  Atk.  647 ;  in  wHiGh  r^ort  the  fMe  is  more  aocorate  and 
foil. 

Vol.  L  D 
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tation,  but  sent  to  her  to  come  home.  And  supposing  there  were  some 
circumstances  inducing  her  not  to  come  home ;  yet  here  is  by  his  answer 
a  judicial  ofier  to  receive  and  maintain  her.  The  court  therefore  cannot 
decree  a  separation,  since  he  has  not  behaved  so  as  to  forfeit  his  right  (1), 
or  cause  the  spiritual  court  to  decree  alimony.  But  supposing  he  had,  she 
ought  to  sue  in  the  spiritual  court,  not  here,  for  divorce  and  alimony. 
Then  to  consider  it  on  the  merits.  Here  are  acts  of  cruelty  alleged  in 
endeavouring  to  confine  her,  and  also  the  svpplicavit  and  recc^nizance, 
(which  the  court  on  application  reAised  to  discharge)  as  sufficient  reasons 
to  induce  her  not  to  go  home  ;  but  I  think  not  so  far  as  to  decree  a  sepa- 
rate maintenance :  I  am  unwilling  to  speak  positively  relating  to  her  dis- 
order, which  may  deserve  another  name ;  but  the  proofs  on  the  husband's 
part  are  very  strong,  that  it  was  a  very  unfortunate  infirmity;  so  that  it 
is  indifferent  from  what  cause  it  arose.  Whether  he  acted  prudently  or 
no  is  another  question.  Although  he  might  have  used  a  more  proper  me- 
thod at  first ;  yet  his  endeavouring  to  confine  her  is  not  such  an  act  of 

cruelty,  as  will  be  a  ground  for  an  absolute  and  perpetual  sepa- 
[  19  ]     ration ;  though  she  swears  the  peace  against  him,  even  supposing 

he  had  beat  her;  for  he  may  repent  A^eeably  to  which  are  the 
rules  in  the  ecclesiastical  court,  and  the  case  of  nhorewood  v.  Whortwoodj 
1  Chan.  Ca,  250  (2),  where  there  was  a  separation  in  fact,  and  mainte- 
nance agreed  on :  yet  Lord  Bridgmati  suspended  the  payment,  on  her  re- 
fusing to  be  reconciled.  But  Lord  Shaftsbury  chose  rather  to  leave  it  to 
the  ecclesiastical  court  Sir  Leoline  Jenkinses  life  723.  But  as  to  the  ar- 
rears, they  must  be  decreed  to  her ;  and  this  is  consistent  with  my  opinion 
on  the  former  part;  for  though  the  sunplicavit  is  not  a  reason  for  continu- 
ing the  separation,  yet  it  is  an  excuse  tor  her  not  coming  home  immediate- 
ly, till  this  judicial  ofier;  nor  did  he  make  use  of  the  most  prudent  method ; 
and  the  letters  which  appears  to  have  been  written  by  mm  to  her,  might 
have  increased  her  disorder.  But  if  within  a  month  she  does  not  come 
home,  which  1  cannot  decree,  let  the  payment  of  the  arrears  be  stopped. 

(1)  See  2  Vei.  jun.  195. 

(2)  Id  the  report  in  Atkyns,  Lord  Hardwicke  is  ttated  to  ny  **  thit'eoie  wot  determined 
^during  the  tuurpation^  and  whiUi  thejuritdietion  of  the  eeclaituticdL  court  uat  nupended.^ 
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Agreement,  if  reaionable  and  to  settle  family  diipntes,  and  no  unfair  advantage,  not  to 
be  set  aside  because  the  party  was  drunk,  or  paternal  authority  exercised. 

On  a  question  whether  it  was  sufficient  to  set  aside  an  agreement,  that 
one  of  the  parties  was  drunk  at  the  time. 

Lord  Chancellor  thought  it  was  not ;  unless  some  unfair  advantage  was 
taken,  which  did  not  appear  in  this  case :  and  what  he  principaSy  laid 
weight  on  was,  that  this  was  an  agreement  to  settle  diq>utes  in  a  family, 
and  a  reasonable  agreement  So  if  a  son  tenant  in  tail,  and  a  father  te- 
nant for  life,  agree  on  something  for  the  benefit  of  the  younger  children; 
and  afterward  the  son  complains  of  paternal  authority  being  exerted; 
though  there  might  be  something  of  that  sort,  yet  if  the  agreement  be  rea- 
sonable, the  court  will  not  set  it  aside  (3). 

(3)  Bee  1  Vem.  48.  2  Fol.  484.  496.  Poet,  4S0.  lAtk.S.ia  2  Atk.  59t.  1  Ch.  Ca. 
84.    1  Bro.  349.    1  Ves.  k  Bea.  30. 31.    £t  rid.  18  Yes.  12. 
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BUSH  V.  DALWAY,  Jul;,  7, 1747. 

(Reg.  Lib.  1746.  A.  fol.  671.) 

•9.  C.  3  Atk.  530  (1). — Covenant  by  husband  to  awira  a  contingront  portion  of  the  wife  to 
uses  of  the  marriage.  The  right  of  calling  for  it  vests  in  husband,  who  dies  without 
doing  so :  the  wife  bound  by  this  covenant 

A  MAN  upon  his  marriage  settles  a  term  of  500  years  to  raise  £6000  if 
no  issue-male,  for  one  daughter ;  if  more,  to  be  equally  divided  between 
them  payable  at  twenty-one  or  marriage,  to  such  as  should  be  living  at 
the  death  of  the  father  and  mother.  Ihere  was  no  issue-male,  and  out 
three  daughters;  one  of  whom  (the  present  defendant)  marries,  her  father 
then  living.  But  previous  thereto,  the  intended  husband  by  a  deed,  to 
which  she  was  party,  covenants,  that  he,  his  heirs,  &c.  after  the  marriage, 
will  grant,  assign  and  set  over  to  trustees  named,  at  their  request,  all  such 
sums  and  securities  for  such,  as  are  now  due,  owing  and  belonging  to  her, 
and  which  she  shall  be  entitled  to  in  any  respect  whatsoever,  over  and 
above  the  sum  of  £500,  due  to  her  by  bonds,  to  the  husband  for  life,  then 
to  her  for  life,  then  to  tiie  children.  The  father  died,  then  the 
husband  died,  without  any  assignment  by  him,  and  without  any  [  20  ] 
request  by  the  trustees.  She  took  out  administration  to  him, 
and  claimed  this  £2000,  her  share  and  portion  absolutely  as  a  chose  in  ac- 
tion not  called  in  by  the  husband,  and  so  surviving  to  her.  The  bill  was 
brought  by  the  [executor  of  the  surviving  trustee  and]  her  children,  who 
were  infants,  to  have  this  £2000  placed  out  for  their  benefit,  subject  to  her 
estate  for  life  therein:  [insillting  that  it  became  due  and  payable,  and  ought 
to  have  been  paid  to  the  plaintiff  as  such  executor  of  the  surviving  trus- 
tee, upon  the  death  of  the  defendant's  father.] 

Lord  Chancellor. 

It  is  impossible  to  say  this  caise  }s  free  from  doubt ;  but  I  think  that  on 
the  event  that  has  happened,  the  children  have  a  right  The  first  ques- 
tion, whether  this  portion,  which  at  the  marriage  was  contingent,  is  with- 
in the  description  of  this  covenant,  depends  on  the  words ;  which  are  suf- 
ficient to  include  it  The  whole  must  be  taken  together,  and  though  in 
the  strictness  of  law  it  was  not  within  the  words  now  due  ;  yet  it  was  be- 
longing to  her  as  a  portion  on  the  contingency  of  her  surviving  her  father ; 
but  the  following  words  are  very  .large,  and  must  take  it  in,  which  is  a 
sufiScient  answer  to  the  argument  used,  that  the  word  and  coupled  the 
latter  words  to  the  former,  and  hindered  their  going  farther,  as  it  meant 
to  carry  the  rest  farther;  but  it  may  be  taken  disjunctively  or.  Here 
was  a  term  absolutely  vested  in  trustees  (though  the  trust  was  contingent) 
who  would  have  been  guilty  of  a  breach  with  regard  to  her,  if  they  had 
acted  against  it ;  nothii^  was  to  move  from  him :  and  it  is  very  extraordi- 
nary, t^t  she  diould  tdce  care  of  £500  and  not  of  this  portion,  which 
might  have  been  £6000. 

Then  supposing  it  included;  the  second  question  is,  whether  she  is 
bound?  and  perhaps  the  event  might  have  happened,  in  which  she  would 
not  be  boimd ;  as  if  the  right  of  action  never  had  vested  in  her  husband : 
but  here  it  did,  by  his  surviving  the  father.  A  question  was  made,  whe- 
ther the  husband  had  a  right  to  assign  it  in  the  father's  life:  which  is  not 
(1)  The  jeport  here  is  more  accurate  than  that  of  Atkyn*. 
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t 
necessary  here,  although  I  think  he  might  not  In  Theebald  v.  JDVoy,  he- 
fore  Lord  Macclesfield,  [9  Mod.  101.  2  Wm.  608.  and  in  the  House  of 
Lords  1729.  See  also  2  Atk.  207, 8,  and  549.1  an  assignment  by  hushand 
and  wife,  of  the  wife's  executory  interest  was  neld  good.  There  the  wife 
had  something  more  than  in  this  case ;  but  that  turned  on  her  joining,  on 
which  foundation  the  court  determined  it  for  the  purchaser,  which  was 
affirmed  by  the  lords.  Here,  before  the  father's  death  he  had  no  right  of 
action  at  all,  but  afterward  he  might  have  called  for  it  immediately,  which 
the  wife  couldhave  no  otherwise  prevented,  than  by  a  bill  for  perfonpance  of 
the  covenant ;  according  to  which  it  would  be  settled  first  for  his  benefit, 
then  for  her's,  and  then  for  the  children:  for  the  court  could  not  have  de- 
creed a  partial  performance.  So  likewise  the  children,  or  even  the  hus- 
band himself,  might  have  brought  a  bill  to  have  compelled  such  a  settle- 
ment for  its  security ;  being  to  be  taken  in  the  light  it  stood  at  the  fath- 
er's death ;  and  then  the  death  of  the  husband  will  make  no  alteration : 

so  that  the  plaintiffit  are  entitled  after  her  death.    The  question 
[  21  ]     here  depends  on  that  general  rule,  that  what  ought  to  be  done 

is  here  considered  as  done ;  and  this  ought  to  have  been  done  in 
the  life  of  the  husband. 
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R.  L.  1746,  fol.  716.  entered  Oo.  v.  Oeary. 

Deviie  XoA.ia  fee,  with  directions  to  settle  on  descendants  of  his  mother  for  their  seve- 
ral lives,  dLc.    A'  may  limit  an  inheritance  to  effectuate  the  general  intent 
Execution  of  a  power  by  tifeme  covert*  ^ 

Dixie  devised,  **  To  my  sister  Mary  Dixie^  and  her  heirs  for  ever ;  and 
**  my  will  is,  that  the  said  Mary  Dixit,  whom  I  make  sole  executrix,  shall 
^  in  six  months  time  after  my  decease,  by  some  writing  or  good  assurance 
^  in  the  law,  settle  so  much  of  my  estate  as  shall  remain  after  debts  and 
<<  legacies  paid,  on  my  brother  R.  for  life,  and  on  my  sister  £.  for  such  time  of 
^  her  life,  as  she  shall  be  a  widow,if  she  survives  her  husband ;  and  from  and 
^'  after  their  decease,  on  any  other  person  or  persons  for  their  several  lives, 
"  who  are  or  shall  be  hereafter  at  any  time  descended  from  my  mother, 
^  as  my  said  sister  shall  think  fit ;  in  such  manner  and  proportion,  and 
'^  subject  to  such  rules  and  directions  as  she  shall  in  her  (Uscretion  order 
*'  and  appoint,  an^  she  may  at  any  time  during  her  life,  make  void  or 
''  change  any  appointment,  and  appoint  or  nominate  any  other  new  per- 
^'  son,  to  have  and  receive  such  profit  and  advantage  out  of  my  estate,  as 
''  she  shall  think  fit ;  provided  it  he  to  the  descendsmts  of  my  mother;  be- 
^  cause  it  is  my  desire,  that  my  estate  should  continue  to  persons  always 
«<  descended  from  my  mother ;  and  for  this  purpose,  I  advise,  that  a  writing 
^<  may  be  made  to  trustees  for  ninety-nine  years,  to  the  uses  aforesaid ;  u 
''  she  dies  without  executing  the  power^  then  my  brother  K  within  six 
''  months  after  her  decease  may  do  it ;  and  on  his  dying  without  executing, 
<'  any  other  relation  shall  appoint,  with  the  consent  of  the  Lord  Chancd" 
"  lor  for  the  time  being." 

She  within  six  months  afl^r  his  death  appoints,  with  power  of  revoca- 
tion ;  afterward  marries  and  revokes,  and  limits  new  uses  to  trustees  to 
permit  W.  Godolphirh  one  of  the  plaintiffi,  and  a  descendant  of  the  moth- 
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er,  to  receive  the  profits  lor  his  life,  remaiDder  to  the  first,  &c  son,  and 
the  heirs-male  of  such  sons,  and  in  the  same  manner  to  some  other  descen- 
dants of  the  mother,  with  a  remainder  to  the  right  heirs  of  the  mother. 

The  bill  was  to  have  the  benefit  and  establishment  of  this  settlement; 
and  the  general  question,  whether  she  had  power  by  the  will,  to  limit  an 
inheritance. 

F<lr  plaintiff  The  general  view  was,  that  this  estate  should  go  amoDg 
the  descendants  of  the  mother ;  the  manner  he  leaves  to  his  sbter  in  whom 
he  had  great  confidence.  Had  there  not  been  the  words /or  their  several 
livesy  the  general  words  following  would  certainly  carry  an  estate-tail ; 
which  shaU  not  be  hindered  from  having  their  efi^t  by  the  for- 
mer words :  but  though  the  express  words  did  not,  the  nature  of  [  22  ] 
the  case  would  shew,  he  intended  a  power  of  limiting 
more  than  an  estate  for  life.  This  is  executory,  under  a  will,  and  to  be 
executed  according  to  the  intention  of  the  testator,  for  which  limita- 
tions for  life  would  not  be  sufficiiHit,  as  they  could  not  carry  it  to  descen- 
dants of  the  mother  not  then  living.  The  saying,  it  shall  go  to  the  de- 
scendants of  the  mother,  is  saying,  that  it  shall  go  to  the  heirs  of  the  body; 
which  is  B8  strong  as  the  words  in  any  of  the  cases  cited  in  King  v.  Meltings 
[2  Lev.  58.  and  1  Venir.  225 ;]  and  the  words  are  or  shall  6e,  necessarily 
imply  as  much  as  any  words  in  Humberatan  v.  Humberstan^  1  P.  Wms.  332. 
The  intention  was  not  to  go  to  the  heir  at  law  as  such;  but  according  to 
the  settlement  which  was  intended  to  be  made,  so  as  to  take  in  all :  and 
by  the  other  construction,  there  might  be  a  descendant  from  the  mother, 
who  could  not  take :  aa  where  two  sons  by  dilBferent  venters,  and  one  enters, 
and  dies  seised* 

For  defendant.  Sir  Woolston  Dixies  heir  at  law.  The  former  express 
words  exclude  an  estate-tail :  but  here  are  no  words  giving  an  inheritance. 
The  view  of  the  testator  seems  principally,  that  it  should  remain  as  long 
unalienable  as  possible ;  he  being  indififerent  which  of  the  descendants  took, 
or  who  appdnted ;  and  with  that  intent  it  is  with  power  of  revocation,  that 
she^^pight  limit  estates  for  life  to  the  new  descendents  of  the  mother,  as  they 
came  in  esse;  by  which  means  it  would  continue  unaliened  for  another  gene- 
ration :  But  her  discretionary  power  is  confined  to  estates  for  life ;  her  execu- 
tiim  therefore  is  contrary  to  the  direction  andintentof  the  testator,for  by  her 
limitation,  the  issue  might  alien  at  twenty-one,  during  the  lives  of  several 
descendants  of  the  mother,  in  esse^  and  in  the  view  of  the  testator,  she  could 
not  exclude  when  covert  ^  nor  was  she  empowered  to  limit  to  the  right  heir 
of  the  mother ;  and  although  the  right  heir  happens  to  be  a  descendant  of  the 
naotfaer,  and  in  this  case  must  be  so;  that  will  not  make  it  good.  But  if  there 
is  any  doubt  on  the  intent,  as  she  has  not  appointed  properly,  the  heir  at  law, 
who  is  also  equally  within  the  intention  of  the  testator,  shoidd  be  preferred 

Loan  Chanoellor. 

This  is  a  rery  dark  and  intricate  wiU ;  there  are  three  questions  arise 
on  it  The  first  and  principal  is,  what  is  the  true  c(»istruction  of  the  will? 
the  second,, whether  the  appointment  was  made  pursuant  thereto  t  and  if 
not,  the  third  is,  in  what  manner  the  court,  which  certainly  has  power  to 
correct  it,  shall  direct  as  settlement? 

As  to  the  first:  From  the  tenorof  the  wiU,  though  not  from  the  words,  his 
intention  appears  to  have  been  to  provide  for  the  younger  branches 
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of  his  mother's  family :  and  therefore  he  gives  nothins  to  the  elder 
brother.  He  had  great  confidence  in,  and  regard  for  his  sister,  and 
seems  to  have  given  her  this  power  of  revocation,  to  keep  the  rest  of 
the  family  depending  on  her ;  I  do  not  doubt  but  he  might  have  intended  a 
succession  of  freeholds,  and  the  words  who  are  or  shall  6e,  ^c.  look  that  way. 
The  words  manner  and  proportion  carry  it  no  farther  than  for  life ;  nor  stxh 
profit  as  she  shall  think  Jit ;  otherwise  she  would  have  a  greater  power 
under  the  revocation  than  und^r  the  power  itself.  But  the  words  on 
which  I  lay  greater  weight,  and  which  I  think  enlarge  the  power  to  give 
a  greater  estate  than  for  life,  are  /  advise  that  a  writings  ^c.  His  princi- 
psS  intent  is,  that  his  estate  shall  continue  to  persons  descended  from  his 
mother.  This  clue  directs  us  through  the  will ;  and  whatever  is  the  best 
method  for  executing  this  intention  must  be  taken,  as  far  as  the  rules  of 
law  will  allow. 

As  to  the  second  question.  Two  objections  are  made  against  the  exe- 
cution of  this  power,  to  manner  and  the  substance.  As  to  the  first,  it  is 
said,  that  a  feme  covert  cannot  execute  a  power ;  and  that  there  are  no 
words  in  the  will  authorising  her  so  to  do.  But  the  words  at  any  time  or  times 
during  her  life  imply  this:  and  although  there  were  not  those  words,  she 
might  have  done  it :  for  it  is  a  power  without  an  interest  (1).  Nay,  there 
are  cases  which  go  farther,  yet  although  there  was  an  interest,  such  an 
execution  should  be  good  (2) ;  but  this  is  improperly  called  a  power ;  for 
being  a  direction  to  a  person  who  has  the  fee,  it  is  rather  a  trust  (3). 

As  to  the  substance,  the  objections  are,  that  she  has  not  confined  her- 
self to  estates  for  life ;  and  has  limited  to  the  right  heirs  of  the  mother. 

I  am  of  opinion,  that  she  had  a  right  to  go  beyond  estates  for  life ;  but 
whether  she  had  done  it  in  right  order,  I  doubt  IhHumberston  v.  Hwrnber- 
ston^  the  words  for  life  are  annexed  to  every  person  that  is  to  take ;  and 
the  negative  exclusive  word  only  in  every  ckuse :  yet  in  that  case,  an  in- 
heritance was  decreed.  So  here  the  intent,  that  it  should  always  con- 
tinue in  the  descendants  of  the  mother,  cannot  take  place  without  limit- 
ing an  inheritance.  The  question  therefore  is,  whether  the  words^or 
their  several  lives^  should  controul  the  general  intent  I  think  not:  u is 
true,  this  will  put  it  in  the  power  of  a  common  recovery ;  but  then  unless 
an  inheritance  be  some  time  or  other  created,  it  will  be  impossible  it 
should  go  in  the  line  the  testator  intended.  As  in  Shaw  v.  fVeight^  Eq.  Ah. 
185,  where  it  was  resolved  in  fi.  R.  to  be  an  estate  for  life :  but  by  the 
Lordsy  that  it  was  an  estate-tail ;  because,  though  the  bther  construction 
would  preserve  it  longer,  yet  it  would  turn  it  out  of  the  line.  It  is  said, 
that  here,  it  will  not  keep  it  longer  in  the  line,  because  the  heir  at  law  is 
a  descendant  or  the  m^er,  and  must  be  so  here ;  but  the  testa- 
[  24  ]  tor  intended  they  should  all  take  by  the  settlement,  and  although 
the  heir  happens  to  be  a  descendant,  yet  he  should  take  perfor- 
mam  doni.  Besides,  this  courts  considers  an  estate,  over  which  one  has 
an  absolute  power,  different  from  that  of  which  a  recovery  must  first  be 
suffered :  but  according  to  the  construction  contended  for,  the  heir  would 
be  absolute  owner.  But  the  limitation  to  the  right  heirs  of  the  mother 
was  wrong,  for  he  gave  no  power  to  dispose  of  the  reversion  in  fee :  so 
that  it  devolved  on  the  court. 

(1)  See  in  Marquess  of  ^tUrim'v.  Duke  of  Bucks^  1  Ch.  Ca.  17. 

(2)  Vide  poBtea,  163, 303, 517. 

(3)  See  BuU  v.  Fardy,  1  Vea.  jun.  370. 
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This  brings  to  the  third  question ;  and  I  am  of  opinion,  that  the  testa- 
tor intended  estates  for  life  to  all  the  descendants  in  esse  at  his  death ; 
but  those  I  shall  not  add  what  are  come  in  esse  since :  then  the  remain- 
der to  the  heirs  of  the  body  of  the  testator's  mother;  remainder  or  re- 
version in  fee  to  the  right  heirs  of  the  testator. 


ALLANSON  v.  CLITHEROW,  July  23,  1747. 

(Reg.  Lib.  1747.  A.  fol.  711.) 

DeviM  to  A.  for  life,  with  power  for  trustees  to  settle  a  jointure  on  his  wife ;  and  subject 
thereto  in  strict  settlement  on  the  issue  of  such  inarriage  i  but  if  A,  thould  die  icit/iout 
4if^  isnu  of  hit  botfy^  then  over* — The  latter  words  give  lum  an  estate  tul  by  implication. 

W.  Allansokt  devises  his  real  and  personal  estate,  subject  to  the  pay- 
ment of  annuities  and  legacies  to  trustees,  their  heirs,  executors,  &c  to 
raise  such  annual  sum  for  the  maintenance  of  his  son,  as  they  &c.  so  as 
to  affi>rd  him  a  liberal  education  till  he  attained  twenty-three,  and  then  on 
this  flirther  trust,  that  when  he  attained  twenty-three  they  should  grant, 
convey  and  assign  all  his  real  estate  to  him,  his  heirs,  executors  and  as- 
signs, subject  nevertheless  to  such  settlement  as  aforementioned :  and  if  he 
marries  a  gentlewoman  with  a  good  fortune  (1),  the  trustees  to  settle  a 
rent-charge  on  her,  not  exceeding  £400  per  ann,  for  her  life,  as  a  join- 
ture, and  in  bar  of  dower  and  subject  thereto,  on  the  issue  of  that  mar- 
riage in  strict  settlement,  as  counsel  shall  advise.  But  if  he  dies  without 
issue  of  his  body  lawfully  begotten,  he  gives  additional  annuities  to  the 
the  same  persons  as  before,  which  in  some  events  were  to  be  diminished ; 
and  the  said  real  estate  to  his  nephew  C.  Cowper  for  life,  then  to  the 
trustees  to  support  contingent  remainders;  then  to  the  first  and  every 
other  son  in  tail,  they  changing  their  names  to  Allanson;  and  in  default 
o(  such  issue,  to  the  testator's  right  heirs  for  ever.  His  personal  estate 
to  be  assigned  to  his  son  at  twenty-five;  but  if  he  died  before  without 
issue,  then  over  in  a  particular  manner. 

The  testator  afterward  added  two  codicils ;  by  one  of  them  reciting, 
that  having  given  his  lands  to  his  son  for  life,  remainder  over,  he  gives  him 
power  to  mroose  of  any  part  thereof;  but  the  money  thereby  raised,  to 
be  paid  to  the  trustees  to  lay  it  out  in  a  purchase,  and  settle  it  in  the 
same  manner,  \&jc  and  with  such  alterations  he  tonfirmed  his  will  He 
also  confinned  it  by  the  two  codicils,  except  in  the  points  there  specified.] 

The  bill  was  brought  bv  the  son  to  have  an  execution  of  the 
trust  according  to  the  will  and  codicil;  he  having  attained  the      [  25  ] 
age  of  twenty-five  unmarried ;  and  insisted,  that  he  thereby 
was  become  intitled  to  the  possession  of  both  the  real  and  personal  estate. 

Lord  Chaitcelloil 
This  cause  arises  upon  a  will,  of  which  it  is  difficult  to  make  a  consis- 
tent construction.  The  estate  was  oddly  situated  in  respect  of  its  increa- 
sing or  diminishing  in  point  of  value.  Two  points  were  insisted  on  for 
the  plaintiff:  but  having  gone  upon  the  first,  they  have  not  fully  consi- 
dered the  latter,  where  lies  the  greatest  doubt    The  first  is,  that  the 

(1)  The  word  was  not  ^gpod^  bnt  **9uUahU:^  whieh  the  eourt  declared  to  n)ean  a 
porUoa  **  heainng  a  reatonabU  proportion  to  ajoirUure  tf  £400  a  year  reni-eharge.^  R.  L. 
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strict  settlement  directed  to  be  made  upon  the  son's  marriage,  with  the 
remainder  over  to  Cozoper^  ^c.  are  all  only  contingent  limitation89*vur. 
If  the  son  married  before  twenty-three,  then  to  take  efiect;  but  it  he 
attained  that  age  unmarried,  the  fee  to  be  conveyed  to  him.  The  second 
is,  that  supposing  this  against  him ;  yet  he  is  intitled  by  the  subsequent 
words,  introductory  of  the  devise  to  Cowper^  to  have  an  intermediate  re- 
mainder in  tail  general,  after  the  particular  limitations  precedent  to  Caw' 
per'^s  estate.  Tne  defendant  insists  that  the  estate  in  all  events  is  subject 
to  the  strict  settlement ;  and  that  the  plaintiff  b  only  to  be  tenant  for  life, 
with  remainder  to  his  sons,  remainder  over. 

The  first  point  is  clearly  against  the  plaintiff;  notwithstanding  his  attain- 
ing twenty-three  unmarriecC  all  the  subsequent  limitations  are  to  take 
place  within  the  intention  of  the  testator ;  whose  meaning  could  not  be 
to  make  them  depend  on  that  contingency,  with  which  they  have  no  con- 
nection, and  which  must  be  confined  to  the  increase  of  the  annuities  only» 
viz.  that  bis  son  should  not  be  so. charged;  but  that  a  more  remote  rela- 
tion should,  if  it  came  to  bis  hands.  The  disposition  of  the  personal 
estate  cannot  etEdct  the  construction  of  the  real  estate :  if  it  had  stopped 
at  the  first  clause,  it  would  certainly  have  given  a  fee ;  but  the  subsequent 
words,  subject  to  such  settlemeni9  ^c.  restrain  it  The  word  heirs  in  a  will 
is  always  understood,  such  heirs  as  the  testator  meant,  and  he  has  shewn 
here  afterward  that  he  meant  heirs  of  his  son's  body,  under  some  descrip- 
tion or  other,  and  not  heirs  general,  so  as  to  give  him  a  fee :  and  tUs 
construction  is  frequent  even  in  l^al  limitations :  but  the  codicil  puts  it 
out  of  doubt;  where  he  says  expressly,  he  had  given  to  his  son  for  life, 
and  then  in  strict  settlement :  and  it  plainlv  shews,  that  he  did  not  intend 
it  should  depend  on  this  contingency;  for  the  codicil  was  made  but  a  few 
months  before  his  attaining  twenty-three,  and  if  the  testator  had  intended 
him  a  fee,  what  occasion  was  there  for  the  great  care  and  provision  for 
the  money  arising  from  the  sale,  when  probably  the  settlement  would 

never  take  place?  it  being  so  short  a  time  between  that  and  the 
[  26  ]     son's  attaining  twenty-three,  at  which  time  he  would  have  the 

absolute  disposal 
As  to  the  second  point;  I  am  of  opinion, Ujpon  great  consideration,  that 
diere  must  be  such  an  immediate  remainder  m  tau,  after  the  strict  settle- 
ment ;  fbr  it  would  not  be  otherwise  be  preserved  in  the  channel  intend- 
ed by  the  testator :  and  to  this  it  shall  be  taken  for  granted,  that  by  the 
former  point,  he  is  tenant  for  life  expressly :  and  £en  the  question  is, 
whether  the  subsequent  words  if  he  die  leithout  issusy  are  sufficient  to  en- 
large or  give  an  estate^tail  bv  implication.  There  are  two  cases  to  be 
considered  (c) :  the  general  rule  is,  that  an  express  estate  for  life  is  not  to 
be  enlarged  by  implication ;  for  which  Bamfield  v.  Papham,  1  P.  fVms.  64, 
is  a  great  authority.  But  what  was  there  relied  on  was  the  testator's 
provision  for  all  the  issue-male  of  Pophamy  (for  it  is  wrong  stated  in  Salk, 
where  it  is  only  to  the  tenth  son)  so  that  it  could  be  of  no  use  there,  to 
construe  it  an  estate-tail,  since  it  would  be  preserved  in  the  intended  chan- 
nel, without  that  construction  (1),  which  I  mention  to  introduce  the  case 
of  Langley  v.  Bahlwin:  which  was  a  devise  for  life;  remainder  to  the 

(e)  1  Wins.  54.    2  Vern.  427, 449,  unless  the  manifest  intention  of  the  testator  appears. 
1  Burr.  44.    3  Burr.  1570.    3  Salk.  734. 


(1)  Vide  S.  P.  in  AttomeyGenaral  v.  Sutton,  1  P.  W.  760. 
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first,  and  so  to  the  sixth  son  only ;  and  if  he  died  without  issne-malef  then 
over.  Lord  Cowper  sent  it  to  the  court  of  Common  Pltas^  and  the  opin- 
ion  of  the  judges  was,  that  the  subsequent  words,  if  he  die  without  issuer 
should  carry  an  estate-tail,  in  order  to  let  in  any  subsequent  sons,  who 
otherwise  could  not  take ;  but  it  would  go  over  to  a  remote  relation*  So 
that  the  ground  of  the  difierence  between  this  and  the  other  case  is  plain ; 
and  in  the  present  case,  the  issue  on  the  marriage  only  is  provided  for ; 
80  that  if  the  first  wife  dies,  any  issue  by  an  after-taken  wife  would  be 
excluded,  contrary  to  the  intent  of  the  testator ;  unless  some  benefit 
arises  to  ihem  under  the  last  clause,  and  there  is  the  same  inconvenience 
as  in  Langley  y.  Baldwin  ;  which  is  wrong  reported  in  Equity  Ah.  185,  in 
the  very  point  It  was  objected  for  the  defendant,  that  this  inconvenience 
will  not  happen  here ;  for  that  the  trustees  might  execute  this  power 
toties  quoties^  and  that  gentlewomen  is  nomen  coUectivum*  But  that  can« 
not  be  according  to  the  construction  o{  powers,  which  can  be  executed 
but  once,  unless  the  words  import  otherwise,  as  it  evidently  is  not  here ; 
although  it  nughl  be  executed  on  a  second  wife,  if  not  done  before,  and 
this  decree  answers  all  the  words  in  the  will  It  is  objected,  that  this  will 
give  the  son  a  power  to  sufier  a  recovery,  and  bar  the  limitation  to  Cow- . 
per.  But  there  is  no  help  for  that;  for  if  the  will  is  so  firamed,  as  that 
the  court  cannot  restrain  such  common  recovery,  (which  is  a  consequence 
of  law)  without  contradicting  the  testator's  intention  in  the  channel  of  de- 
scent, the  law  must  take  its  course.  Let  the  settlement  therefore  be 
made  accordingly. 

N.  B.  Lord  CAance//or observed,  that  Lord  Trevor,  IP.  Wms.  56,  began 
his  argument  in  Bamfield  v.  Popham  with  saying,  that  it  was 
resohr^,  that  cestw/  que  trusty  with  remainder  to  the  first  and  [  27  ] 
every  other  son,  &c.  could  not  destn^  the  contingent  remainder, 
in  Penhay  v.  Hwrrely  2  Vem,  370.  although  that  point  is  not  there  taken 
notice  of,  because *it  is  only  a  report  of  the  argument:  and  that  this  shewed 
it  was  not  entirely  a  new  point,  or  first  determined  by  Lord  Talbot  in  Chap^ 
man  v.  Blissety  and  afterward  by  him  in  the  case  on  Mr.  Hopkinis  will,  as 
was  apprehended  at  the  bar. 


BEAUMONT  v.  THORPE,  My  25,  1747. 

(Reg.  Lib.  1746.  A.  fol.  598.) 

Settlement  ailer  marrisse  Toluntary  and  void  againit  crediton. 
Parol  demurs  only  where  the  estate  descends. 

Ufoit  the  marriage  of  the  defendant  with  her  late  husband,  he  and  his 
fkther  promised  to  settle  an  estate  on  her  in  consideration  of  the  marriage 
and  £1000  portion^  but  she  refusing  to  let  the  father  have|the  portion^  he 
said  she  should  have  none  of  his  lands,  and  would  not  settle  them  upon  her, 
but  conveyed  them  to  his  son  in  fee.  The  son,  seven  years  afterwards 
being  indebted,  settled  the  estate  upon  her  for  a  jointure,  and  then  in  strict 
settlement,  and  died.  His  creditor  brought  this  bill  against  his  widow,  and 
infant  son,  for  satisfaction  of  fhe  plaintiff's  debt 

It  was  argued,  that  this  was  not  a  voluntary  settlement  by  the  husband, 
bat  for  valuable  consideration,  being  an  execution  of  the  father's  promisB 

Vol  I.  E 
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before  and  to  be  presumed;  therefore  that  it  was  done  in  consideration  of 
marriage.  His  promise  was  to  settle  a  jointure  on  her  marriage,  which 
must  mean  in  strict  settlement ;  it  was  a  reasonable  settlement,and  the 
children  are  purchasers  under  it ;  nor  is  it  fraudulent  within  the  statutes 
of  ElizaStth  (1);  and  the  plaintiff  who  is  only  a  specialty  creditor  at 
large,  not  proceeding  on  this  particular  estate,  is  not  to  be  favoured,  as  a 
purchaser  is;  but  supposing  it  both  voluntary  and  fraudulent,  this  being 
the  case  of  an  infant,  the  parol  should  demur. 

Lord  Chancellor. 

There  is  no  colour  to  say,  this  is  not  a  settlement  for  valuable  considera- 
tion ;  for  it  IS  in  consideration  of  a  marriage  already  had  without  recital 
of  any  articles  before  the  marriage :  so  that  on  the  face  of  it  it  is  volun- 
tary :  but  then  it  is  said,  I  am  to  presume  it  was  done  in  performance  of 
the  father's  conveyance  to  the  son  seven  years  before,  which  imported  a 
consideration.  This  I  could  not  do,  if  it  stood  by  itself;  but  it  is  contra- 
dicted by  the  evidence,  and  the  father  put  it  in  the  son's  power  to  do  what 
he  pleases  with  it;  and  it  were  an  odd  presumption,  that  the  father  per- 
formed his  promise  by  his  settlement,  and  that  the  son  performed  it  again. 
If  then  I  do  not  say  it  is  void  and  fraudulent  in  respect  of  bond  creditors, 
it  wiU  be  contrary  to  the  statute  of  Elizabeth :  but  there  is  a  distinction 
taken  between  purchasers  on  the  credit  of  the  estate,  and  cre- 
[  28  ]  ditors  who  had  not  the  estate  particularly  in  view,  and  there  are 
cases  of  that  kind:  but  latter  cases  do  not  go  on  that  distinction, 
so  that  though  it  be  hard,  it  is  void  against  the  plaintiff  (2). 

Then  the  Parol  never  demurs  but  where  the  estate  comes  to  the  heir 
by  descent :  so  on  the  statute  of  fraudulent  devises ;  which  does  not  create 
a  descent  by  the  operation  of  it,  but  only  says,  it  shall  be  void  against  cre- 
ditors. 

(1)  As  to  the  difference  between  tbe  13  Elig>  c.  3,  which  is  in  favour  of  erediior$^  and 
the  27  EHg»  c.  4,  which  is  in  favour  of  purehcuert^  see  the  principle  deduced  in  1  Atk.  15* 
and  Mr.  Sanders'  note,  ibid.  93.  5  Ves.  384.  12  Ves.  136. 148. 155  and  156,  note. 
(2)  ^  And  all  judgment  and  specialty  creditors.'*  R.  L. 


BAKER  V.  HART,  Ju/y  31, 1747. 

(Reg.  Lib.  1746.  A.  fol.  706.) 
S.  C.  3  ^tk,  S4&> — ^Legitimacy  issue.— New  Trial. 

Admiral  HosUr  dying  in  1727,  a  marriage  was  alleged  to  have  been 
had  with  him;  the  issue  of  which  marriage  was  a  daughter ;  who  married 
Harty  by  whom  she  had  the  defendant  There,  were  various  litigations  af- 
ter the  admiral's  death  about  his  real  and  personal  estate :  and  as  soon  as 
possible  an  ejectment  was  brought  on  the  demise  of  Hart  and  his  wife, 
claiming  as  ms  daughter,  and  a  verdict  was  found  for  the  lessors  of  the 
plaintiff  which  affirmed  her  legitimacy.  Then  there  was  a  long  dispute 
m  the  ecclesia^cal  court  concerning  the  personal  estate,  between  the  sup- 
posed widow  only,  and  the  next  of  kin,  to  whom  administration  should  be 
granted :  which  depended  on  the  question,  whether  she  was  ever  married 
to  him ;  and  it  was  determined  there,  that  she  was  not :  which  was  finally 
affirmed  upon  appeal  to  the  DelegatcSf  and  administration  granted  contra- 
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ly  to  her  claim.  Upon  application  for  a  commission  of  review  (2)  it  was 
refiised  here  on  great  evidence,  and  on  those  two  concurrent  sentences ; 
then  the  plaintiff  brought  a  bill  here  against  the  widow  and  her  daughter : 
controverting  the  real  estate,  and  to  have  an  injunction,  and  account  and 
final  determination:  which  was  heard  Maif  1746,  when  two  issues  were 
directed.  First,  whether  the  mother  of  the  defendant  was  daughter  and 
bdr  of  Admiral  Hosier  ?  The  second,  whether  William  Baker ^  late  father 
of  the  plaintiff  was  his  heir  ?  It  was  directed  to  be  tried  at  the  bar  of  the 
Common  Pleas ;  but  at  desire  of  the  plaintiff  was  tried  at  Kisi  Prim. 
There  was  a  verdict  for  (3)  the  defendant ;  and  it  now  came  upon  the 
equitj  reserved,  and  an  application  for  a  new  trial. 

Lord  Chancellor. 
J  own,  I  have  had  some  doubt  of  what  was  proper  for  the  court  to  do ; 
for  though  I  apprehended  the  last  verdict  not  to  be  according  to  the  truth 
and  iustice  of  the  case ;  yet  there  are  objections  against  a  new  trial, 
which  have  some  weight  It  was  said  to  be  a  general  rule,  not  to  grant 
a  new  trial,  after  a  trial  at  bar ;  and  that  it  is  to  be  considered  here  in 
that  light,  as  it  was  altered  at  plaintiff's  desire.  But  there  b  no  certain 
rule  for  that ,-  and  in  the  first  case  of  this  kind,  in  Stiles  462,  a  new  trial  was 

Suited,  after  a  trial  at  bar ;  the  application  here  is  not  to  set  aside  the 
mer  verdict;  and  in  doubtful  questions  relating  to  inheritan- 
ces, a  court  of  equity  frequently  grants  a  new  trial  without  set-  [  20  ] 
ting  aside  the  former  verdict,  which  is  of  great  consequence  to 
the  parties ;  for  then  it  may  be  given  in  evidence,  though  not  conclusive  ; 
dther  party  being  at  liberty  to  shew  on  what  grounds  it  was  obtained ; 
but  courts  of  law  in  that  case  always  set  the  former  aside.  It  was  said, 
that  this  was  a  matter  of  inheritance,  and  therefore  proper  to  be  tried 
again.  As  to  that,  it  never  has  prevailed  as  a  general  rule,  but  according 
to  the  circumstances  of  the  case ;  if  there  is  any  doubt  of  the  facts,  the 
court  has  often  done  it,  as  in  Edwin  v.  Thomas^  2  Vem.  lb.  Leighton  v. 
Leighton,  1  P.  Wms.  671.  where  several  trials  were  granted,  because  the 
inheritance  was  to  be  bound,  as  it  is  alleged  for  the  plaintiff  it  would  be 
here,  he  having  no  opportunity  to  try  it  again  in  ejectment.  The  contra- 
ry is  ui^ed  for  the  defendant  I  do  not  see  which  way  this  argument  will 
conclude :  if  a  new  ejectment  may  be  brought,  where  is  the  prejudice  to 
the  defendant  to  grant  a  new  trial,  for  the  plaintiff  will  only  have  costs 
here  7  'And  according  to  the  case  of  Shtrwin  v.  Lord  Bath^  Prec.  in  Chan. 
261.  it  will  be  still  Imble  to  an  ejectment,  which  takes  off  this  objection 
against  a  new  trial ;  since  it  wiU  not  quiet  the  defendant's  possession.  But 
it  is  said  for  the  plaintiff,  that  he  would  be  absolutely  bound ;  because  the 
court  must  give  some  directions  as  to  the  application  of  the  rents  and  pro- 
fits come  to  the  receiver's  hands,  who  was  appointed  by  the  court  to  ac- 
count with  the  defendant ;  and  that  therefore  if  a  new  ejectment  should 
be  brought,  the  defendant  might  bring  a  bill  for  a  perpetual  injunction, 
which  would  be  granted.    But  the  cases  cited  for  this  are  not  entirely  ap- 

(2)  Ai  to  the  nature  of  inch  comrainions  of  review,  see  MaiiKewt  v.  Warner,  4  Vei. 
186.  5  Vee.  23.  and  Ex  parte  Fcoron,  ibid.  633. 

(3)  Notwithstanding  what  Lord  Hardwicke  is  reported  to  state,  post,  p.  30,  it  appears 
from  R.  L.  that  the  jury  not  only  foand  the  first  issne  in  the  affirmative,  but  ne^tived  the 
title  of  the  plaintiff's  father  in  the  second.  And  see  idso  accordingly  the  report  in  3  Atk. 
642,  where  Lord  Hardwi€ke*s  obserration  is  explained. 
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plicable»  as  in  the  case  of  Vernon  v.  Achtrly  (1),  where  the  court  granted 
an  iQJunction»  because  otherwise  the  execution  of  the  trusts  decreed  would 
be  overturned,  and  there  would  be  no  end  of  things.    In  the  case  oi  Attor- 
ney General  v.  Montgomery  (2),  .Yov.  25,  1742,  an  injunction  was  also 
granted  on  the  foundation  of  the  decree  for  execution  of  the  trust    So  in 
another  case  of  Sir  Thomas  Colby^s  will,  where  the  court  had  decreed  a 
partition  and  conveyance  of  an  estate,  so  that  an  ejectment  brought  tended 
equally  to  overturn  the  decree  of  the  court,  as  in  other  cases ;  to  these  the 
present  case  bears  some  analc^ ;  but  does  not  go  quite  so  far ;  for  the 
appointing  a  receiver  was  only  interlocutory,  and  not  a  judgment  upon  the 
merits,  \n  which  the  court  had  proper  and  £[nal  jurisdiction.    This  conse- 
quence iadeed  it  would  have ;  that  if  the  plaintiff  recovered  on  a  new 
ejectment  brought,  he  might  have  an  action  for  those  very  mesne  profits, 
which  the  court  had  before  distributed ;  but  this  is  a  middle  case  between 
both,  and  never  yet  determined.    The  objection  therefore  on  both  sides, 
as  to  the  bringing  a  new  ejectment,  is  of  no  we^ht  here ;  the  objection 
against  a  new  trial,  that  this  is  a  question  of  legitimacy,  and  ought  to  be 
favoured,  is  of  small  weight ;  for  that  is  true,  where  the  Intimacy  claim- 
ed is  on  a  cohabitation,  which  was  the  case  otStapleton  v.  Staple* 
[  30  ]      ton^  [1  Atk,  2.]  Aug.  3,  1739,  where  the  only  question  was  on  the 
time  of  marriage,  whether  before  or  after  the  birth  of  the  eldest 
son ;  which  therefore  stood  in  a  favourable  light ;  but  the  question  here  is 
different,  and  not  to  be  favoured ;  the  legitimacy  of  this  daughter  being 
first  raised  and  set  up  after  the  father's  death,  at  which  time  me  muse  b^ 
seventeen  years  old,  and  no  pretence  of  cohabitation  in  his  life ;  but  all 
the  facts  speak  the  contrary,  both  to  that  and  the  marriage,  which  is  at- 
tended witn  strong  circumstances  of  suspicion ;  such  as  the  licence  being 
taken  out  by  the  woman,  and  4-dmiral  Hosier's  being  described  by  a  wrong 
addition  of  mariner ;  then  it  is  insisted,  that  there  have  been  two  concur- 
rent verdicts  for  the  defendant ;  two  issues  were  directed  in  order  to  try 
the  whole  right ;  for  though  the  first  would  be  sufficient,  if  found  for  the 
defendant,  yet  not  if  found  for  the  plaintiiBJ  who  must  prove  himself  heir, 
as  he  must  recover  upon  his  own  title.    The  verdict  was  for  the  defend- 
ant on  the  first  issue,  and  to  the  satisfaction  of  the  judge,  who  informed 
me,  that  the  jury  did  not  enter  into  the  second  point ;  so  that  it  cannot  be 
taken  to  be  a  determination  against  the  plaintifi^  on  the  second  issue  (3). 
It  is  certain  that  the  former  verdict  was  given  in  evidence  on  thq  latter 
trial,  and  had  great  weight  with  the  jury.    If  therefore  there  is  any  thing 
to  impeach  the  former  verdict,  it  takes  off  the  objection  of  two  concurrent 
verdicts ;  and  it  does  now  plainly  appear  before  me,  [Mosely  321.]  that 
there  has  been  mal-practice,  which  could  not  appear  nor  be  given  in  evi- 
dence, in  the  manner  it  was  offered  upon  the  trial.    It  was  further  object- 
ed by  the  defendant,  that  there  has  been  great  delay,  and  that  several  of 
his  witnesses  in  the  first  trial  are  dead ;  which  is  certainly  unfortunate, 
and  must  have  had  some  weight,  and  occasioned  his  evidence  to  be  looked 
on  favourably  in  the  second  trial,  and  will  do  so  again.    But  witnesses  are 

(1)  See  this  cause  fully,  4  Bro.  P.  C.  85.  CNstaro  ed. 

(2)  2  Atk.  ^8.    As  to  fjrranting  new  tri&ls  after  trials  at  bar,  &c  &c.  see  1  P.  W.  207. 
212,  and  2  Atk.  3S0.  and  see  Staee  ¥.  Mabbot^  post,  2  rol.  552. 

(3)  The  jeporiar  is  mistaken  here.    Vide  ante«  j>.  28,  note  X    (3)  Atk.  543. 
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nxvtal ;  and  from  the  circumstances  it  does  not  appear  to  have  been  un- 
natural to  wait  for  the  determination  of  the  court.  One  would,  if  possible, 
reduce  to  a  consisteDcy  the  different  determinatioDs  of  the  courts ;  which 
is  an  inconyenience  arisins  frcMU  the  coD8titution»  and  to  be  lamented  when 
it  happens :  as  it  did  in  uie  case  of  Maxwell  y.  Mantagiu  (1).  So  that  it 
is  proper,  that  the  parties  should  have  an  opportunity  of  laying  the  whole 
bdbre  the  court  by  a  new  trial,  and  that  at  the  bar  of  £.  R.  but  as  the 
defendant  is  an  in£uit,  and  in  mean  circumstances,  the  plaintiff  must  be 
content  with  Mist  Priua  costs,  if  found  for  him. 

(1)  11  Yin.  Ab.  S5.  tit.  Ezecuton,  pL  9.    Vide  also  2  Atk.  388. 


EARL  of  PORTSMOUTH  v.  LADY  SUFFOLK  and  LORD 
EFFINGHAM,  Aug.  1,  1747. 

(Reg.  Lib.  1746.  A.  fol.  634.) 

Parties  entitled  to  an  eetate»  confinaing  a  jointreBs's  aettlement,  are  purchaaen  of  her  in- 
terest in  incmnbrancea  paid  off  by  her  fortune,  which  had  been  assigned  for  the  better 
eecaring  her  rights  under  the  settlement. 

The  plaintiffi  claimed  the  estate  in  question,  under  a  reversion  in  fee 
descended  to  them  as  coheiresses  to  Lord  Suffolk j  by  virtue  of  a 
settlement  made  by  him  in  1687,  which  limited  the  reversion  [  31  ] 
to  his  right  heirs.  Lord  Effit^ham  claiming  under  another  set- 
tlement and  recoveries  su^^ ;  and  the  deed  in  1687,  being  in  the  hands 
of  Lady  Suffolkj  who  refused  to  deliver  it  up,  unless  her  rights  were  con- 
firmed, the  plainti£i  were  obliged  to  bring  a  bill  for  discovery.  Lady 
Suffolk  insisted,  that  on  her  marriage  and  bringing  £25,000  portion  it  was 
applied  to  the  paying  off  incumbrances ;  which  when  paid,  were  assigned 
to  her ;  and  a  jointure  made  of  £1600  per  ann.  and  that  her  husband  also 
covenanted  by  lease,  will,  or  otherwise,  if  she  survived,  to  leave  her  a 
house  worth  £3000  for  life;  if  not,  that  his  heirs,  executors,  &c,  should 
pay  her  the  interest  of  £3000  for  life ;  and  then  .there  was  a  term  of  100 
years  in  trust,  that  upon  his  not  settling  such  house  according  to  the  cove- 
nant, the  trustees  diould,  by  and  out  of  the  rents  and  profits  of  the  lands 
comprised  in  that  term,  pay  her  £150  per  ann.  for  life  in  satisfaction  of  the 
covenant  The  ylaintiffi  offered  and  were  decreed  to  confirm  all  this ; 
and  after  a  trial  m  ejectment  and  verdict  finding  that  the  recoveries  were 
bad,  and  had  not  barred  the  reversion  in  fee,  the  plaintifl^  now  insisted 
on  an  assignment  from  her  of  all  the  mortgages,  &c.  paid  off  by  her  por- 
tion, as  standing  in  her  place,  who  could  have  no  other  right  to  them  than 
as  securities ;  me  benefit  of  which  the  plaintiffi  claimed  for  the  loss  they 
sufilered  in  confirming  her  jointure,  which  depending  on  the  same  re- 
coveries, would  not  have  been  good  if  she  had  not  had  that  deed  in  her 
custody :  and  also  that  this  annuity  of  £150  was  a  personal  demand,  and 
to  come  out  of  the  personal  estate,  for  which  the  real  was  only  a  security, 
if  that  was  deficient ;  the  term  coming  in  aid  of  the  covenant,  and  only  a 
collateral  security  for  her  principal  demand,  the  house ;  and  therefore  if 
she  came  on  them,  they  might  by  circuity  come  on  the  personal  estate, 
which  she  possessed  as  executrix. 

For  her  it  was  insisted,  that  Lord  Suffolk  not  having  left  her  the  bouse, 
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she  had  her  option  to  take  that  which  was  most  beneficial  for  her,  either 
the  house,  or  the  £150  per  ann,  as  an  incumbrance  on  this  estate.  The 
interest  of  the  £3000  was  an  additional  jointure  issuing  out  of  lands,  and 
to  be  considered  as  real  estate,  and  the  personal  estate  was  not  the  fund 
originally  to  make  it  good,  but  should  go  to  those  intitled  thereta 

Lord  Chanoellor. 
It  is  plain,  that  she  cannot  so  make  her  election  as  to  change  the  nature 
of  the  charge,  and  turn  it  on  which  fund  she  pleases ;  whether  it  was  a 
stranger  or  no,  that  was  intitled  to  the  personal  estate.  The  question  is, 
what  was  the  contract  between  them  on  their  marriage  ?  it  plainly  rested 
upon  the  covenant,  the  term  was  a  further  security ;  not  a  new  provision 
for  her.  If  this  settlement  had  been  good  of  his  own  estate,  of  which  he 
might  dispose,  and  there  had  been  a  son,  the  equity  would  have  been  this; 

that  son  might  have  said,  this  was  a  covenant,  which  being  broke 
[  32  ]     by  his  father,  must  be  satisfied  out  of  his  personal  estate ;  and 

it  is  stronger  for  the  plaintiff ;  for  it  is  a  settlement  of  an  estate, . 
which  he  had  no  right  to  settle ;  and  as  the  plaintiffi  must  confirm  all 
her  rights,  they  are  purchasers  of  all  her  interest,  and  are  intitled  to  every 
thing  securing  her  right  So  the  equity  is  stronger  for  them,  than  be- 
tween a  son  or  heir  at  law  and  the  representative  of  the  personal  estate. 
The  incumbrances  are  not  paid  off  for  those  who  were  not  intitled  under 
the  settlement :  but  they  are  purchasers  by  letting  her  have  her  jointure 
out  of  their  estate.  There  is  no  colour  therefore  to  say,  the  representa- 
tives of  the  personal  estate  should  be  preferred  to  the  plaintiffi,  who  must 
be  indemnified  against  the  £150  per  ann.  out  of  the  personal  estate ;  and 
the  securities  be  assigned  for  the  plaintiffi. 


ATTORNEY-GENERAL  v.  LLOYD,  Aug.  1,  1747, 

(Reg.  Lib.  1746.  A.  fol.  689.) 

S»  C  3  ^tk»  551. — Qnestion  as  to  the  reyocation  of  a  will  merefy  on  tht  words,  sent  to 

law((f)- 
WiU  made  before  the  mortmain(l)  act  ^oodi  althongk  the  testator  died  after  it(2). 

John  MiLLiiTGTONy  seised  of  a  considerable  real  and  personal  estate, 
made  a  will  in  1734^  and  gave  his  real  and  personal  estate  to  be  laid  out 
in  purchase  of  real  estate  to  his  executors  .and  other  trustees  and  their 
heirs,  to  apply  the  rents  and  profits  to  payment  of  some  l^acies ;  then  to 
reimburse  themselves,  and  then  to  a  charity.  He  afterwards  made  a 
codicil  in  1736,  taking  notice  that  he  had  given  his  real  and  personal  estate 
io  certain  uses;  and  that  being  doubtful,  whether  by  the  late  mortmain 
act  his  devise  of  his  real  estate  to  the  charity  or  part  thereof  would  be 
good,  and  being  dearous  to  confirm  it  in  that  case,  and  not  otherwise,  he 
gives  so  much  of  his  real  and  personal  estate,  as  could  not  pass  by  his  will, 
to  the  use  of  his  nephew  Jmllington  Buckley  at  the  age  of  twenty-one, 
with  limitations  over,  on  his  dying  without  issue,  with  proper  maintenance 

(d)  Post.  186. 190. 


(1)  9  Geo.  2  eh.  36. 

(3)  Vide  poft,  178. 186. 225.    AmbL  451.  and  550. 
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(ill  that  age.  He  afterward  makes  another  codicil^  reciting  the  former 
and  the  will^  and  that  being  advised^  that  his  devise  to  the  charity  was  void 
as  to  the  real  estate^  though  not  as  to  thepersonal^  and  being  desirous  to 
continue  t/,  and  to  make  further  provision /or  better  support  thereof  be  gave 
his  personal  estate  to  his  executors  upon  trust,  that  it  it  cannot  be  laid  out 
in  land,  it  may  in  securities  for  the  same  charity :  and  his  real  estate  he 
gives  unto  and  for  the  use  of  Millington  Buckley^  at  twenty-one ;  and  de- 
clares, that  it  is  bis  opinion,  that  his  estate  at  L.  is  sufficient  to  maintain 
him  during  his  minority.  Upon  an  information  to  have  the  will  and  codi- 
cils so  established,  as  that  the  charity  might  be  carried  into  execution :  it 
was  decreed  at  the  Rolls^  that  the  will  was  well  proved,  and  that  the 
trusts  should  be  performed^  and  that  a  scheme  should  be  proposed  for  carry- 
ing the  charity  into  execution :  from  which  decree  the  defendant  Milling- 
Ian  Buckley  brought  the  present  appeal. 

For  the  relators.    The  testator  dying  after  the  late  Mortmain     [  33  ] 
act  made  in  1736,  the  first  question,  whether  the  devise  of  the 
real  estate  to  the  charity  by  his  will  made  before  that  act  is  good,  cannot  now 
be  disputed ;  for  it  was  determined  before  the  twelve  judges  in  Ashbwmham 
V.  Kirkhal{l),  while  the  present  suit  was  depending  at  the  Rolls^  that  the 
devise  in  such  case  was  good.    The  second  question  is,  whether  Uie  devise 
is  revoked  by  the  codicil;  which  was  the  point  determined  at  the  Rollsy 
as  it  was  decreed,  that  the  trust  of  the  will  should  be  performed.    The 
first  codicil  has  expressed  only  the  testator's  doubt ;  and  he  has  there  given 
nothing,  but  in  case  the  real  estate  was  not  weU  devised,  and  in  that  case 
only ;  and  therefore,  as  the  law  will  permit  it,  the  devise  will  be  good. 
In  the  second  codicil  the  testator  does  not,  as  in  the  former,  give  upon  a 
contingency  of  the  law's  not  suffering  it ;  but  on  a  supposition  that  he 
could  not  do  it :  and  so  on  a  mistake  in  law ;  under  which  if  he  had  not 
been,  he  would  have  given  it  otherwise.    Where  one  proceeding  on  a 
mistake  revokes  thereon,  it  is  a  contingent  revocation.    It  is  the  same  as 
if  he  had  said,  "'  because  I  am  advised,  that  the  devise  is  void :"  and  that 
error  is  the  foundation  of  the  gift  to  the  defendant,  a  condition  annexed 
thereto,  and  to  the  revocation,  on  which  only  this  gift  can  operate ;  and  the 
consequence  is,  that  this  prevents  a  revocation :  like  the  case  of  Onions  v. 
Tyrer,  1  P.  Wms.  343.  2  Vem.  741.  Prec.  Chanc.  459.    In  the  case  of  Clif- 
ton V.  Lady  Lombe^  Amb.  519.  the  testator,  in  consideration  that  his  wue 
Sromised  to  continue  his  widow  and  to  leave  to  the  children  at  her  death, 
evises  to  her :  the  testator  there  was  under  a  mistake,  there  being  no 
such  promise  by  her ;  for  she  denied  it,  and  there  was  no  proof  of  it :  yet 
the  court  thought,  that  because  he  had  thus  taken  notice  of  such  promise 
by  her,  it  should  be  the  condition  of  the  gift.    So  whatever  appears  to  be 
the  cause  of  the  gift,  if  there  is  a  mistake  in  that  cause,  it  is  naturally 
annexed  to  iL    So  in  2  Chan.  Co.  16.  Winkfield  v.  Comi,  suppose  the 
testator  had  devised  to  A.  who  was  his  wife ;  and  it  appears  that  she  had 
married  before :  it  could  not  be  good  (2).    Suppose  a  devise  to  A.  and 
afterward  a  codicil  reciting  the  will,  and  that  the  testator  was  advised  A. 
was  dead,  and  gives  it  to  d.    UA.  was  alive,  B.  will  have  nothing:  the 
construction  of  the  personal  estate  may  serve  for  the  real :  and  Swij^um^ 

(1)  t  Atk.  36.  and  Bam.  Ch.  Rep.  6. 

(2)  This  position  ssems  wrong ;  and  the  Editdr  was  concerned  in  a  case  in  which  the 
pmnt  was  conceded  oontrai    OUbert  v.  OUberi^  Lincoln's  Inn  Hall,  1815. 
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under  the  general  head  of  what  is  revocation  of  a  will,  mentions  error, 
and  put  this  case;  that  because  my  son  is  dead,  B.  shall  be  executor:  if 
that  fact  is  false,  fi.  shall  not  be  executor.  So  that  from  the  general  in- 
tent and  expression  of  the  testator,  there  is  no  revocation. 

For  defendant  The  last  testamentary  act  must  operate  strongly^ 
Whatever  was  the  testator's  motive,  he  meant  an  absolute  not  a  condi- 
tional act  The  first  codicil  is  made  after  the  act  of  parliament  creating 
his  doubt;  he  there  makes  a  disposition  with  a  view  to  his  doubt ;  the 

doubt  as  to  the  real  and  personal  estate  is  the  same ;  it  beii^ 
[  34  ]     to  be  laid  out  in  lands,  afid  therefore  he  disposed  of  both,  if  the 

devise  was  not  good :  but  afterward  finding  he  could  make  as 
great  a  provision  for  the  charity  by  his  personal  estate,  he  does  not  leave 
it  to  the  conditional  disposition  as  on  the  first  codicil,  but  decides  it  himself, 
and  not  in  the  way  of  the  first  codicil ;  for  then  he  would  have  used  the 
same  words.  As  to  the  personal,  he  has  left  it  open  to  the  question :  not  so 
of  the  real  estate,  which  ne  would  not  have  torn  from  his  nephew.  He  has 
left  sufficient  personal  estate  to  the  charity;  and  cannot  be  said  to  mean 
to  leave  his  real  estate  to  it.  Then  he  has  given  directions,  which  by  a 
side  wind  would  increase  the  charity,  by  easing  the  personal  estate  in 
part,  applying  part  of  the  real  for  maintenance  tiU  twenty-one ;  and  if  he 
had  intendfed  more,  why  did  he  not  ease  it  entirely  ?  It  is  impossible  to  say 
what  he  would  do;  but  he  thought  there  was  enough  for  the  charity  by 
easing  the  personal  estate  in  part ;  it  must  be  admitted,  that  in  express 
words  there  is  an  absolute  devise ;  but  it  is  said  his  motives  must  be  con> 
sidered.  There  is  a  difference  between  the  motives  to  do  a  thing  ab- 
solutely, and  on  condition ;  for  in  the  last  case  it  will  depend  upon  the  con- 
dition, but  in  the  other  cannot  be  inquired  inta  Suppose^  on  the  knew- 
ledge  of  this  doubt,  they  came  to  an  agreement ;  the  court  could  not  set 
it  aside :  his  motives  were  reasonable;  and  the  court*  cannot  say,  your 
absolute  devise  shall  be  conditional.  The  cases  cited  are  difierent :  in  all 
of  them  the  testator  was  mistaken :  which  it  is  begging  the  question  to 
say  here.  In  Lady  Lombe^s  case  it  was  an  imperative  bequest  In  Onions 
v.  Tjfrer^  the  whole  went  on  the  evidence,  of  what  amounted  to  citncel- 
ling.  The  court  is  not  to  strain  in  favour  of  revoked  wills  against  an  heir 
at  law ;  and  if  the  court  can  go  into  it,  on  showing  what  were  the  mo- 
tives, there  is  no  knowing  where  it  will  end. 

Lord  Chancellor. 
I  am  very  doubtful  about  this  case :  and  would  put  it  in  a  proper  way 
of  beiog  determined.  This  is  very  different  (rem  all  the  cases  cited:  the 
question  of  revocation  does  not  turn  upon  collateral  circumstances,  but 
merely  on  the  words  in  the  instruments  themselves;  which  make  it  difler 
from  Onions  v.  T)frer;  indeed  Lord  Conper  there  says,  it  mieht  be  re- 
lieved on  the  head  of  accident :  but  I  do  not  know  how  he  could  come  at 
it  in  a  question  between  devisee  and  heir  at  law.  It  is  proper  there- 
fore for  a  court  of  law ;  and  the  same  construction  must  be  made  as  there. 
The  first  reason  why  I  doubt,  is,  that  if  the  testator  had  intended,  as  the 
relators  contend,  that  this  was  a  revocation,  and  a  new  devise  only  in 
case  the  will  was  not  good,  he  would  have  left  it  on  the  first  codicil :  and 
no  occasion  for  making  a  new  one ;  for  it  would  be  just  the  same  with 
respect  to  the  charity  as  on  the  first    Another  reason,  which  makes  me 
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doubt,  b,  that  it  is  very  nice  to  say,  that  because  the  reason  a  person 
gives  fails,  therefore  his  devise  should  fail.  I  do  not  know  how 
far  that  will  extend ;  the  testator  has  put  it  on  the  advice  he  [  35  ] 
received,  which  was  a  fact  of  his  own  knowledge ;  and  he  has 
grounded  it  on  that  advice,  and  not  on  the  reality  of  the  law :  he  might 
do  it  in  order  to  quiet  the  doubtful  question;  but  I  do  not  say  he  did  sa 
The  third  and  principal  reason  is,  1  doubt  whether  this  disposition  is  put 
singly  on  the  point  oi  law :  for  considering  the  material  words  being  ad- 
visedf  and  the  subsequent  words,  who  can  tell  what  he  meant  there  ?  the 
codicil  was  made  two  years  after,  and  his  personal  estate  might  be  so  in* 
creased,  as  to  be  a  sufficient  fimd  for  the  charity ;  for  all  this  together 
might  be  his  reason,  and  it  is  impossible  to  say  he  depended  on  one  more 
than  another.  I  give  no  opinion,  for  it  is  a  mere  point  of  law,  and  a  new 
case ;  and  will  send  it  into  B.  R,  to  be  there  solemnly  argued,  and  reserve 
further  consideration  till  after  the  judge's  certificate  (1). 

(1)  The  question  was,  ^^  Whether  the  testator's  real  estate  in  S.  and  S.  were  well  devis- 
**•  ed  by  the  second  codicil,  dated  the  I7th  ofMarehj  1736,  to  the  defendant  M.  B,  for  life, 
**  with  remainder  over  to  his  first  and  other  sons  in  tail-male,  the  said  M,  B.  having  at- 
^  tained  his  age  of  21  years,"  ^cc  The  court  certified  in  the  affirmative,  whereupon 
Lord  Hardwicke  declared  and  decreed  accordingly. 
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(Reg.  Lib.  B.1746.  fol.  461.) 

5.  C.  3  Atk»  536. — Account — ^Liberty  to  surcharge  and  falsify. 

Admission  of  a  debt  obtained  by  fraud  or  force,  not  set  aside  on  motion,  but  may  be  a 

ground  for  a  new  bill,  although  the  former  still  depending. 
On  positive  proof  of  fraud,  court  will  of\en  direct  the  master  not  to  allow  any  sum  as 

paid  which  is  not  specifically  proved. 

William  Hall,  an  extravagant  young  man,  got  Low  field  to  raise  him 
money  on  promissory  notes  of  fla//,  indorsed  by  Lomneld^  who  also  got 
notes  and  bonds  from  Hall  for  a  very  large  sum.  aall  was  afterwards 
sued  by  some  creditors,  and  discharged  out  of  prison  by  the  insolvent  act 
and  his  efiects  assigned  over.  Lowfitld  (who  had  been  three  times  bank- 
rupt, and  the  last  time  without  anv  dividend  made  of  the  efiects,  and  not 
two  years  before  his  dealing  with  nail)  being  a  principal  creditor,  brings  a 
bill  against  /b//,  the  assignees,  and  persons  in  whose  hands  the  estate  was ; 
and  a  general  account  was'  decreed  to  be  taken  of  what  was  due.  On 
going  before  the  master,  several  objections  arose ;  and  the  other  creditors 
of  nalU  having  got  more  influence  over  him,  procure  him  to  make  an 
affidavit  that  Lowfield  had  obtained  an  acknowledgment  and  admission 
of  his  debts  from  him,  without  any  consideration :  and  application  was 
made  to  the  court,*  that  Lowfield  might  not  be  allowed  to  produce  a  paper 
to  that  purpose,  as  being  under  the  hand  of  debtor  to  creditor ;  the  mas- 
ter could  not  set  aside ;  but  Lowfield  consented  to  lay  that  paper  out  of 
the  case.  The  master  being  directed  to  take  an  account  pursuant  to  the 
former  decree,  and  to  enquire  what  was  really  and  bona  fide  due ;  Low- 
field  produced  two  other  papers  of  the  same  import,  though  not  the 
same  date  with  that  given  up.  The  master  allowed  them:  and 
on  his  report,  it  came  before  the  court;  which  to  give  further 
light  to  this  affair,  ^ave  liberty  to  the  representative^  of  ffa//,  who 
Vol.  I.  F 
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died  since  the  decree,  to  bring  the  present  bit)  to  be  relieved  against  this 
demand  of  Lowfidd^  and  to  inquire  into  the  legality  of  these  papers. 

For  plaintiffi.  It  was  insisted,  that  although  it  was  proved,  that  part 
of  the  money  raised  on  the  bobds  and  notes  was  paid  to  Hall^  these  notes 
and  bonds  should  not  be  allowed  as  an  evidence  in  the  ac- 
[  36  ]  count  to  be  taken,  and  Lowfidd  should  not  be  allowed  any 
thing,  of  which  he  could  not  prove  actual  payment :  that  from 
the  whole  complexion  of  the  case  there  appeared  fraud  and  imposition ; 
and  it  was  better  he  should  lose  something  of  what  he  had  advanced,  then 
be  paid  of  all  those  fictitious  demands. 

For  defendant  The  evidence  admitted  by  the  master  should  be  con- 
clusive ;  it  is  hardly  possible  to  prove  the  actual  payment  of  money, 
which  is  seldom  done  in  specie,  m  Jofinson  v.  Johnson  in  the  Dutcky 
courty  there  was  a  bUi  for  foreclosure  of  a  mortgage :  the  defendant  in- 
sisted the  money  was  not  paid :  the  plaintiff  proved  part,  but  could  not 
prove  all  the  considerations :  and  inquiry  was  decreed  by  Lord  Lechmere^ 
of  what  was  actually  paid :  but  that  decree  was  reversed  in  the  House 
of  Lords  J  because  part  being  proved,  .though  not  the  whole,  and  no  fraud 
being  proved,  the  onus  probandi  should  not  lie  on  the  mortgagee ;  fraud 
being  not  to  be  presumed.  It  is  dangerous  to  judge  by  the  complexion  of 
a  case ;  and  better  even  that  the  defendant  should  be  an  unjust  gainer, 
than  the  rules  of  evidence  be  infringed. 

Lord  Chancellor. 
Though  it  is  truly  said,  that  the  general  complexbn  of  a  case  is  not 
sufficient  to  overturn  the  rules  of  evidence ;  yet  it  is  a  reason  for  sifting 
into  the  circumstances  as  far  as  is  consistent  with  the  rules  of  the  court : 
and  here  it  appears  very  extraordinary,  considering;  the  objects  on  both 
sides,  that  a  man  should  have  his  extravagance  fea  by  such  a  person,  in 
the  circumstances  the  defendant  appears  to  have  been  in.  fiut  as  that  is 
possible,  it  is  not  sufficient  to  determine  the  judgment  of  the  court,  as  to 
the  relief  sought,  and  to  set  aside  all  the  securities;  but  that  will  depend 
on  the  weight  of  the  particular  evidence ;  and  diis  objection  is  weakened 
by  the  proof  made  of^  the  payment  of  part  to  Hall.  This  come  on  in  an 
unusual  manner ;  not  a  bill  of  review,  but  in  aid  of  an  account  directed 
generally  by  a  former  decree,  to  see  what  was  due ;  with  which,  what  the 
court  now  does  must  be  conastent.  It  would  have  been  difficult  for  the 
court  to  set  aside  that  first  paper;  for  where  a  creditor  or  a  plaintiff  ob- 
tains by  fraud  or  force,  an  instrument  amounting  to  an  admission  of  the 
debt,  the  court  cannot  set  it  aside  on  motion,  but  it  shall  be  a  ground  for  a 
new  bill,  though  the  former  suit  be  depending :  the  order  then  made  to  the 
master  prevented  the  bonds  and  notes  from  being  conclusive  evidence. 
It  appeared  very  extraordinary,  that  on  the  defend&nts  giving  up  that 

Saper,  two  others  of  the  same  eflfect  should  be  produced,  which  would 
inder  the  court  from  coming  at  the  justice  of  the  case ;  and  therefore 
liberty  was  given  to  bring  a  bill  for  relief,  with  a  view  chiefly  to  shew 
fraud  or  imposition  in  obtaining  those  papers,  that  they  might  be  set  out  of 
the  case.  And  now  upon  the  merits  there  appear  ereat  circumstances  of 
suspicion,  which  yet  is  not  sufficient  to  found  a  decree  upon. 
[  87  ]  There  is  no  proof  of  actual  imposition  upon  Hall  who  was 
very  extravagant,  and  liable  to  be  imposed  on  in  getting  money ; 
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but  that  is  such  a  weakness  as  proceeds  from  want  of  understanding ;  and 
therefore  such  a  person  might  put  himself  into  such  a  condition,  as  that 
the  court  cannot  relieve  him.  As  to  the  improbability  that  the  defendant 
being  in  such  circumstances,  should  furnish  him  with  money ;  that  had 
some  weight,  and  induced  the  court  to  look  into  the  the  real  fact,  although 
generaUy  a  person's  circumstances,  (as  they  may  be)  private,  are  not  to  be 
so  inspected ;  but  the  defendant  has  made  stronger  proof  than  I  expected, 
of  his  giving  him  money ;  which  is  not  to  be  got  over,  whether  done  on 
his  own  sole  credit,  or  by  the  connection  with  HalL  Then  as  to  the  two 
papers ;  I  cannot  say  that,  when  a  person  has  consented  to  lay  one  piece 
of  evidence  aside,  he  should  be  prevented  from  making  use  of  another,  if 
fairly  obtained.  I  cannot  set  them  aside,  or  direct  the  master  to  allow  of 
no  sum,  which  is  not  proved  to  be  actually  paid :  the  court  sometimes  in- 
deed does  that ;  but  not  wantonly  on  presumption  or  inference.  It  was 
done  in  the  case  of  Sir  Oliver  Ashcomh  v.  Greetutway,  on  full  positive 
proof  of  fraud :  but  should  such  direction  be  given  here,  the  defendant 
would  lose  many  considerable  sums  actually  advanced  to  Hall :  for 
several  of  the  witnesses  are  dead,  as  is  Hall  himself;  who,  if  living,  might 
be  examined  on  interrogatories.  And  in  the  case  of  Johnson  it  was  a 
materia]  ingredient  in  the  reversal  of  the  Lords,  that  the  party  was  dead. 
By  way  of  addition  therefore  to  my  former  order,  let  plaintiffi  be  at  liber- 
ty to  falsify  these  two  papers ;  and  if  they  can  shew,  that  some  of  those 
notes,  &c.  were  for  the  debts  of  the  defendant,  or  for  interest  wrong  com- 
puted, or  so,  they  shall  have  allowance  before  the  master,  which  wul  pre- 
vent the  conclusiveness  of  the  notes,  &c.  If  a  man  will  create  evidence 
against  himself  by  admission,  it  is  better  that  he  should  suffer,  than  the 
rules  of  the  court  be  overturned. 
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(lUg.  Lib.  1746.  B.  fol.  449.) 

Dtmanet  to  ditooveij  of  defeadaBi's  title  under  a  iettlement,  in  contradiction  to  which 
plaintiff  cleimed,  o?er-raled,  being  unsupported  either  by  answer  or  plea  to  a  specific 
charge  on  the  biU. 

The  bill  was  to  have  a  discovery  of  the  defendant's  title  by  setting  forth 
a  settlement  by  which  he  claimed,  that  his  wife  upon  her  marriage  settled 
the  premises  to  her  separate  use,  and  that  he  is  her  representative ;  the 
plaintiff  alleging,  that  if  that  settlement  was  produced,  it  would  appear, 
that  she  was  only  tenant  for  life. 

To  this  discovery  the  defendant  demurred;  because  the  plaintiff  does 
Dot  claim  under  that  settlement. 

Lord  Changsllor.  [  ^^  ] 

As  the  plaintiff  has  made  a  title  in  contradiction  to  yours, 
he  hath  no  right,  generally  speaking,  to  look  into  your  titles ;  but  the 
bill  charging  that  by  producing  this  deed  it  will  appear  that  her  title  was 
only  for  me,  you  must  give  some  answer  to  it,  and  not  barely  demur,  and 
what  you  barely  know  or  believe  is  not  suflBicient,  but  what  it  is  by  this 
settlement.  You  have  not  pleaded  vour  self  a  purchaser  so  as  to  cover 
that ;  but  have  demurred  to  the  whole,  and  it  must  be  over-ruled. 
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SHEPPARD  V.  CX)TTON,  ^ug.  10.  1747. 

(Reg.  Lib.  1746.  B.  fol.  495.) 

Demurrer  allowed  to  a  bill  for  payment  of  wages  of  knights  of  a  shire ;  the  remedy  be- 
ing at  common  law. 

By  an  act  34  H.  8.  the  estate  of  Sergeant  Hind  was  charged  with  the 
payment  of  £10  per  arm,  wages  for  those  who  served  as  knights  of  the 
shire  for  Cambridge  :  and  for  that  purpose  gave  a  corporation,  consisting 
only  of  the  two  knights  and  the  sherifi)  a  right  to  enter  and  distrain.  The 
plaintiff  charges,  that  he  has  served  since  the  year  1724 ;  that  he  applied 
for  payment  of  it  to  the  defendant,  who  refused ;  and  the  other  members 
refused  to  join  in  the  recovery  of  it :  so  that  his  only  relief  was  in  a  court 
of  equity.     To  which  the  defendant  demurred. 

For  the  demurrer.  This  is  a  mere  legal  right,  if  any.  The  plaintiff 
says,  he  is  disabled  from  suing  at  law  by  the  refusal  of  the  other  members 
to  join :  but  the  corporation  is  one  body ;  and  the  plaintiff  as  one  member 
might  bring  an  action  at  law  in  the  name  of  the  corporation ;  and  then 
the  defendant,  supposing  he  had  a  right  at  law,  could  not  have  prevented 
his  going  on.  But  suppose  he  could  not  sue  at  law,  yet  he  should  not 
bring  a  bill  against  the  defendant,  but  against  the  corporation  for  not 
joining :  and  then,  if  he  had  a  right,  the  court  would  give  him  a  remedy-, 
by  directing  the  other  members  to  permit  him  to  sue  in  their  name.  To 
consider  it  on  the  merits:  this,  like  other  statutes,  maybe  barred  by  the 
statute  of  limitations.  The  plaintiff  has  not  charged  that  it  was  ever 
paid ;  and  desuetude  is  a  discharge  thereof. 

Against  the  demurrer.  The  only  remedy  is  in  equity :  where  one  can- 
not sue  alone,  it  is  a  foundation  to  come  here.  The  corporation  acts  by 
the  majority ;  therefore  one  alone  cannot  carry  any  of  the  powers  into 
execution.  The  statute  of  limitations  should  be  pteaded,  and  is  therefore 
out  of  the  case:  the  corporation  are  only  trustees  for  the  knights;  and 
where  bjr  combination  some  members  or  trustees  refuse,  it  is  a  collusion 
proper  for  a  court  of  equity  to  decree  upon,  and  every  demurrer  admits 
the  facts  charged.  If  it  was  a  matter  of  public  right,  there  would 
be  some  foundation  for  courts  of  law  to  interpose  and  grant  a  mandamus : 
but  this  concerns  not  public  justice,  but  private  property. 

[  39  ]        Lord  Chancellor. 

This  demurrer  must  be  allowed,  though  not  on  the  point  of  desue- 
tude ;  forour  lawsdoes  not  admitthat.  The  last  member  receiving  such  wages 
was  Andrew  Marvel^  in  the  time  of  C.  "2.  If  a  bill  was  brought  here  to 
recover  such  wages  against  the  inhabitants  or  electors  in  a  borough,  I 
would  dismiss  it,  and  leave  the  plaintiff  to  law.  The  question  is  singly, 
whether  the  plaintiff  has  remedy  against  the  defendant ;  for  the  de- 
murrer puts  the  bill  out  of  court  as  to  that  defendant  only,  still  re- 
maining as  the  rest  ?  Suppose  the  court  should  order,  that  the  plaintiff 
might  proceed  against  the  defendant  to  recover  the  wages,  and  the  cause 
shoidd  go  on  to  a  hearing :  it  must  be  dismissed  against  the  defendant 
with  costs ;  for  otherwise  he  would  be  doubly  vexed.  Though  a  de- 
murrer does  generally  admit  every  thing  charged  in  the  bill,  yet  it  is  not 
so  here ;  this  is  a  demurrer  attended  with  an  answer  and  denial  of  com- 
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hination ;  so  that  no  decree  can  be  against  the  defendant ;  and  I  doubt, 
whether  it  can  against  the  corporation.  It  so  far  concerns  the  public,  as 
it  concerns  this  county,  and  such  powers  are  proper  to  be  executed  by 
mandamus  out  of  the  King^s  Bench  ;  which  has  authority  to  compel  the 
execution  thereof  if  still  in  force :  but  that  concerns  the  relief  against 
the  other  members.  Here  is  a  clear  remedy  given  at  law,  and  the  mem- 
bers of  the  corporation  are  to  take  that  remedy ;  and  the  defendant  is 
only  subject,  as  the  act  has  charged,  by  distress,  olc.  and  I  will  not  change 
tiie  remedy ;  for  a  bill  to  compel  such  a  payment  was  never  heard  of. 
Whether  he  is  intitled  to  make  use  of  the  trustees  names  is  another  mat- 
ter. 


RICHARD  V.  EVANS,  «Jrc.  ^  cwu  Oct.  26,  [and  Mv.  27th,]  1747. 

(Reg.  Lib.  1747.  B.  fol.  151.) 

Not  neceisary  to  uae  the  word  modtu  in  laying  it.  Nor  a  particalar  day  of  payment  A 
modus  may  be  overtunied  for  rankneas,  if  for  a  apecific  thing :  if  otherwise,  will  be 
sent  to  trial  (1). 

The  plaintiff  as  rector  hrings  a  bill  for  payment  of  tithes  in  kind:  the 
defendant  as  owner  of  the  farm,  brings  a  cross  bill  for  establishing  a  cus- 
tomary payment  of  £7  per  ann,  in  lieu  and  satisfaction  thereof. 

For  plaintiff  This  modus  is  neither  well  laid  nor  proved,  nor  is  the  day 
of  payment  certainly  specified ;  for  want  of  which  a  modus  was  held  not 
good  in  point  of  law  in  the  Exchequer^  Trinity  Term,  5  G.  1  (e)  because 
the  time  of  payment  of  a  modus  ought  to  be  as  certain  as  oi  the  tithes, 
in  place  of  which  it  is  substituted ;  which  as  to  the  fruits  of  the  earth  is 
immediately  on  the  first  severance ;  and  a  custom  uncertain  is  no  custom. 
Then  the  payment  of  such  a  ctoss  sum  is  an  evidence  against  the  modus^ 
as  too  rank:  for  as  every  modus  must  be  presumed  to  commence  before 
the  time  of  memory,  this  many  years  ago  must  have  been  very  near  the 
value  of  the  farm :  it  is  therefore  rather  a  modern  composition,  or  rent 
for  tithes. 

Loan  Chancellor. 
The  objections  to  the  laying  the  modus  are  of  no  weight;  for  neither 
in  law  or  equity  is  there  any  necessity  to  use  the  word  modus^  as  appears 
from  all  the  cases  on  this  head,  as  in  Cowper  v.  Andrews^  Hob.  39.  Shelton  v. 
Montague^  Hob.  1 18.  and  1  Ven.  3.  it  being  only  a  technical  terqi  not  used 
in  pleadings;  in  stating  of  which  Lord  Uobart  was  very  accurate.  The 
material  words  are  so  much  money  paid  in  lieu  and  satisfaction  oi  tithes. 
As  to  the  general  question,  whether  it  is  necessary  to  lay  and  prove  a  par- 
ticular day  of  payment;  the  case  in  the  Exchequer  was  certainly  so  deter- 
mined: but  I  remember,  that  gave  general  dissatisfaction  in  Westminster 
Hall  and  abroad,  as  too  nice  to  require  the  proof  of  a  particular  day;  and 
it  has  been  since  adjudged  to  the  contrary,  that  on  or  about  is  sufficient; 
so  that  they  have  left  off  taking  that  exception  in  the  Exchequer.    [Vide 

See  (e)  2  Vol.  514. 

(0  See  2  Vol.  514  and  O'Connor  v.  Cook^  6  Vea.  674,  and  8  Voa.  536, 539. 
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Carte  v.  fia//,  ante,  3.]  Then  it  rests  <m  the  ooeritB ;  and  that  depends  on 
the  evidence  on  both  sides,  which  is  of  two  kinds ;  first,  of  the  fact  and 
usage  of  payment :  secondly,  such  as  arises  out  of  the  nature  of  this  modus. 
If  it  turned  on  the  first,  it  is  the  strongest  evidence  I  ever  knew  against 
payment  o(  tithes  in  kind,  for  which  there  is  no  proof  oo  the  part  ^  the 
rector :  that  indeed,  being  only  negative,  would  not  prevail  to  take  away 
the  common  right  that  is  in  the  rector,  if  there  was  nothing  more;  but  ia 
support  of  the  customary  payment  there  is  the  evidence  m  some  ttrriera^ 
which  makes  a  distinction  throughout,  between  this  and  the  other  parts  d 
the  parish,  where  tithes  were  paid  in  kind :  and  there  is  the  rector's  own 
admission  of  this.  As  to  the  remaining  objection  to  the  modwt  arising  from 
the  nature  of  it,  as  too  rank,  several  indeed  have  been  overturned  on  this 
point;  but  the  distinction  taken  for  the  defendent  is  material,  that  a  modus 
may  be  overturned  for  rankness,  even  at  the  hearing  of  the  cause,  where 
it  is  for  a  specific  thing,  as  a  lamb,  &c  [Chapman  v.  Smithy  post,  2  vol. 
506.]  because  the  price  of  the  thing  may  be  found  fit>m  history  and  ancient 
records :  but  that  is  an  objection  from  a  fact,  which,  because  it  appears 
with  such  a  degree  of  certainty,  the  court  determines  without  sendine  it- 
to  be  tried:  but  where  it  isnot  fora  specific  thing,  there  are  several  ouer 
circumstances  to  be  taken  into  the  consideration  of  rankness ;  as  the  dififer- 
ence  of  value  in  the  course  of  time.  The  House  of  Lords  therefore  sent 
a  case  of  this  sort  to  be  tried  without  over-ruling  it.  If  this  had  come 
singly  upon  the  rector's  bill,  it  would  without  any  scruple  be  immediately 
dismissed;  for  that  would  not  have  hurt  the  successor :  nay,  it  would  be 
open  to  the  rector  himself.  But  the  owner  bringing  a  bill  suso  to  establish 
a  modus,  that  would  bind  the  successors  in  the  parish:  and  it  being  of  con- 
sequence, that  a  great  part  of  the  evidence  arises  from  the  rector's 
[  41  ]  own  admission,  U  the  defendent  insists  on  establishing  it,  the 
rector,  (unless  he  submits  to  that  decree)  shall  have  an  oppor- 
tunity to  try  it  at  law  (1). 

(1)  The  rector  sabmitted,  and  the  modtu  was  establiihed. 


BAINES  V.  DIXON,  Oct.  31, 1747. 

(Reg.  Lib.  1747.  B.  fol.  119.) 

A  Bale  directed  on  the  words  renU  and  prqfiU  alone,  though  generally  oontraiy  to  testa- 
tor's intent:  in  aid  of  a  creditor  on  the  ground  of  law,  that  in  a  will  those  words  meant 
and  passed  the  land  itself.  Another  construetion,  however,  as  to  UgaeieM  upon  the 
addition  of  the  words  "•  at  the  rents  andprtifitty  &e.  should  advance  the  msTMy." 

A  MAV  having  a  son  and  a  daughter,  devises  his  manor  of  /Zy/ey  with 
the  appurtenances,  and  all  his  other  tenements  and  hereditaments,  to 
trustees  and  their  heirs,  in  trust  for  paying  his  funeral  expenses,  debts, 
and  legacies,  as  far  as  the  personal  estate  should  be  deficient;  then  for 
raising  a  maintenance  and  education,  at  their  direction  for  his  son  JIf.  and 
his  daughter  S.  and  all  other  younger  children,  whether  bom  before  or 
after  his  decease,  tiU  his  son  attains  twenty-three,  and  all  other  younger 
chOdren  respectively  attain  twenty-one :  then  all  the  surplus,  as  shaU  arise 
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fnNn  the  rents  aad  profits  to  and  among  his  dauehter  &  and  all  other 
joanger  children  (1,)  as  shall  he  then  hving,  at  weir  respective  ages  of 
twenty-one,  and  that  the  trustees  should  convey  his  said  manor,  dx.  to  his 
son  M  at  twenty-three;  he  then  gives  some  UgacUi  to  be  paid  after 
the  debts  with  all  convenience,  as  the  profits  of  the  estate  skomd  advance 
the  monev. 

On  a  bill  brought  by  the  daughter  a  general  account  was  decreed  at  the 
RoUs;  and  after  the  master's  report  it  was  directed,  that  a  sufficient  part 
of  the  real  estate  should  be  sold  for  payment  of  the  debts  and  legacies 
unsatisfied;  with  which  part  of  the  decree  the  defendant  the  son  being 
dissatisfied  brought  an  appeal  [after  a  rehearing  at  the  RoUs^  bx  which 
the  order  was  affirmed.] 

For  plaintiff  There  must  be  a  sale,  for  there  is  nothing  to  bind  up  the 
word  profits^  which  is  large  enough  to  warrant  a  sale,  if  nothing  to  confine 
it:  the  word  renUf  being  dropped  in  the  latter  clause;  and  this  rule  the 
court  came  into  by  several  gradations,  and  will  not  break  through  without 
great  reason.  -This  was  intended  as  a  beneficial  and  effectual  provision 
for  all  younger  children:  but  the  testator,  being  in  debt,  could  not  oblige 
the  crcditm^  to  wait  till  the  rents  should  pav  the  interest  and  principal: 
and  if  so  there  would  be  nothing  for  the  children;  so  that  an  immediate 
Bale  to  pay  the  debts  must  have  been  intended.  It  is  no  objection,  that  by 
this  means  the  provision  for  the  daughter  would  be  too  large;  for  there 
nught  have  been  more  younger  children;  and  though  that  happened  not 
to  be  the  case,  the  court  will  not  judge  by  subsequent  accidents. 

For  defendant  The  whole  charge  is  to  be  raised  in  the  same  manner. 
The  maintenance  and  education  must  mean  annual:  and  no  sale  can  be 
for  that:  and  the  last  clause  shews,  the  testator  could  not  intend  it ;  for 
then  he  would  have  directed  so  much,  as  remained,  to  be  con- 
veyed to  the  son,  and  not  the  said  lands ;  convenience  can  only  [  42  ] 
mean  annual  perception  of  the  profits.  In  Ivyy.  Gilbert,  2  P,  Wm.^i 
13.  the  court  would  not  allow  a  sale  or  mortgage,  because  leases  were 
mentioned.  So  here,  there  is  a  particular  manner  mentioned,  by  profits, 
with  which  intention  he  makes  uie  minority  longer. 

Lord  Chancixlor. 
It  is  true,  that  where  there  is  no  direction  for  a  sale,  the  court  has 
gone  by  several  gradations.  When  anv  particular  time  is  mentioned, 
within  which  the  estate  would  not  afibrd  the  charge,  the  court  directed  a 
sale ;  and  then  went  further,  till  a  sale  was  directed  on  th^  words  rents 
and  profits  alone  when  there  was  nothing  to  exclude  or  express  a  sale.  In 
Jvy  V.  Gilbert,  the  power  of  making  leases  excluded  a  sale,  as  it  would  be 
frivokus,  if  a  sale  was  intended,  wUch  would  include  every  thing.  As  to 
the  intention,  there  is  not  one  case  in  ten  where  the  court  had  decreed  a 
sale  on  the  words  rents  and  profits,  that  it  has  been  agreeable  to  the  tes- 
tator's intention :  yet  the  court  has,  in  aid  of  a  creditor  directed  a  sale,  by 
a  kind  of  discretionary  power,  on  the  ground  of  law,  that  rents  and  (J) 

^  (f)  Devise  of  the  profits,  devise  of  the  lands,  post,  171. 

(1)  Instead  of  the  fbUowing  words,  ^  as  shall  be  then  livinfl^,''  the  statement  in  R.  L. 
is  thus :  *^  in  equal  portions  when  his  son  the  defendant  M,  should  attain  the  age  of  23 
^^jeara,  and  not  sooner,  or  as  soon  after  as  his  said  younger  children  should  respectively 
«  attain  the  age  of  21  years  ;?*  and  no  more  of  the  will  is  there  stated. 
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profits  in  a  will,  mean  to  pass  the  land  itself  (1);  the  testator  intended 
this  as  a  provision  for  all  his  younger  children,  and  might  have  had  more ; 
which  is  an  answer  to  the  largeness  of  the  sum.  The  word  direction  in 
this  will  means  discretion.  Tins  devise  to  the  trustees  is  an  use  executed, 
but  abstracted  from  that  nicety,  the  direction  gives  them  the  real  estate ; 
and  a  general  trust,  not  confined  to  the  words  rents  and  profits^  would 
have  carried  a  sale,  even  before  the  resolutions  that  those  words  should 
carry  a  sale.  It  is  but  conjecture,  that  this  is  an  iinplication  that  debts 
and  legacies  shall  be  paid  m  the  same  manner.  The  word  saidy  in  the 
direction  to  convey,  is  to  be  taken  according  to  the  subject  matter ;  and 
there  have  been  many  cases  of  devises  to  trustees,  to  pay  debts  out  of 
profits,  and  then  to  convey  the  lands ;  yet  that  shall  not  hinder  a  sale,  and 
never  has  been  thought  sufficient  to  limits  profits  to  annual  profits ;  which 
would  overturn  many  times  cases.  The  last  clause  relating  to  the  lega- 
cies, is  indeed  a  direction,  that  they  should  be  paid  out  of  the  annual  pro- 
fits, as  it  is  said  for  the  defendant ;  but  it  is  hot  the  vfoxis  profits,  but  (id- 
vance,  that  limits  it  thereto.  It  is  further  said,  that  the  testator  intended 
debts  and  legacies  to  be  paid  in  the  same  manner ;  but  the  sense  of 
the  words  may  be  satisfied  either  way ;  and  it  would  be  extending  the 
word  advance  too  far  to  apply  it  to  debts  as  well  as  l^acies,  for  which 
construction  there  can  be  no  reason :  so  that  a  middle  way  must  be  taken, 
and  a  sale  directed  for  the  debts,  but  the  legacies  to  be  paid  as  the  rents  and 
profits  should  arise,  with  interest  from  a  year  after  the  testator's  death :  for 

they  were  general  legacies  and  should  be  paid  with  interest  by 
[  43  ]     the  personal  estate,  if  sufficient:  then  the  lands  being  only  an 

auxiliary  fund,  do  not  vary  the  right 

(1)  Though  a  sale  of  land  has  in  many  cases  been  directed  on  a  devise  of  "  rents  and 
prqfiUi^^  &c*  as  post,  171.  and  Amb.  95.  it  nevertheless  seems  that  in  general  and  ordinary 
instances,  the  natural  meaning  of  the  word  ^prqfUt*^  is  **  anntud  prq/Ut^**  and  that  the 
cases  which  have  extended  it  further  are  exceptions  out  of  the  general  rule  from  particular 
citcumstances.  See  Mr.  Cox^s  note  to  Trafford  v.  AshUm^  1  P.  W.  418 ;  and  Belt  v.  Mit- 
ehelson^  ibid,  227. 


ATTORNEY-GENERAL  v.  PARKER  (1),  JVbr.  4, 1747. 

(Reg.  Lib.  1747.  A.  fol.  317.) 

S.  C.  3  Atk.  576. — Though  an  information  relative  to  a  charitable  use  will  not  be  dis- 
missed where  a  clear  right  is  to  be  settled,  yet  the  information  in  this  case  was  dismissed 
with  costs,  no  charitable  funds  being  in  question,  and  no  proof  entered  into  as  to  an  allege 
ed  right  of  election,  which  it  sought  to  establish  (2).  Post,  218. 

The  parish  of  St,  James'*s,  Clerkenwell  was  a  rectory  impropriate,  and 
by  deed  in  1656  vested  in  trustees  for  benefit  of  the  parishioners  and  inha- 
bitants and  their  successors;  there  was  also  a  perpetual  curacy  with  a 
pension ;  saying  nothing  of  the  nomination  and  election  of  the  curate. 
The  information  prayed  the  court  to  set  aside  an  election  made,  and 
then  to  declare  and  establish  the  general  right  of  election,  and  to  have  it 
settled. 

(1)  In  Reg.  Lib.  called  ^Attomey-Oeneral  v.  Doughty,^ 

(2)  See  the  cases  referred  to.    Also  post,  72.    2d  Vol.  327.  and  1 1  Ves.  247. 
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Lord  C^ncsllor. 
The  question  concerning  the  right  of  election,  and  qualification  to  vote, 
depends  <hi  this  deed  of  trust,  ana  on  the  usage  in  the  parish,  expounding 
and  putting  a  construction  on  the  general  words  thereof;  which  is  the  best 
expositor  of  stLch  very  large  and  general  words  in  ancient  grants  and 
deeds.  There  is  no  evidence  of  the  usage  contended  for  by  the  relators, 
that  it  is  confined  to  such  housekeepers  as  paid  scot  and  lot;  however  tiiat 
would  be  pn>per,  if  there  was  no  evidence  of  any  usage  at  all ;  but  as  there 
is,  it  differs  from  the  ease  of  the  AUomty-Gmtral  v.  Davy  heard  before 
me ;  for  there  is  very  strong  evidence,  that  all  housekeepers  whatsoever, 
as  well  rated  as  not,  did  use  to  vote  [see  10  Ves,  335.];  and  that  it  has  been 
always  so  taken  by  the  oldest  inhabitants.  Then  to  confine  this  right  to 
election  would  be  a  very  arbitrary  interpretation  of  the  court,  and  a  ma- 
terial circumstance  is  the  time  of  making  this  deed^  when  very  large  and 
extensive  notions  prevailed.  It  is  said,  this  must  be  taken  to  be  a  right  in 
the  vestry ;  but  this  is  not  governed  by  what  is  the  right  of  the  vestry ;  nor 
intended  to  be  vested  in  them^  but  in  the  parishioners,  though  there  was  ase- 
lect  vestry  at  the  time  of  the  making ;  nothing  is  laid  before  the  court  to  set 
aside  the  election  made  [Mtorney-General  v.  Scott,  post.  413].  As  to  the 
question,  whether  the  court  ought  hot  to  make  a  decree  tosettle  the  right,  for 
mat,  being  a  charitable  use,  the  information  should  not  be  dismissed ;  the 
general  rule  is  so,  but  does  not  hold  here ;  fornothing  is  a  charitable  use  here 
but  the  pension,  which  is  not  in  question.  But  there  is  no  ground  to  establish 
this  right,  as  there  is  no  proof  or  examination  entered  into  of  it ;  nor  will  the 
court  at  the  suit  of  a  few  of  the  parishioners,  put  the  parish  to  the  expence 
of  an  issue  to  settie  a  right/  which  may  not  come  in  question  in  several  years. 
The  whole  of  this  informaticm  must  be  dismissed  with  costs. 


HODGSON  V.  RAWSON,  JVbr.  6,  1747.  [  44  ] 

A  legacy  out  of  real  ettatt  to  be  paid  vnihin  twelve  montht  after  the  death  of  A,    The  lega- 
tee survivee  A.  but  one  month ;  it  does  not  lapse,  but  goes  to  the  representative. 
Executon  as  well  as  heirs,  although  not  named,  may  take  advantage  of  a  condition. 

Jeremiah  Hollins  in  1738,  devised  part  of  his  real  estate  for  payment 
of  debts,  the  surplus  to  his  mother,  and  another  part  to  his  mother  for  life ; 
and  afterwards  to  his  dear  cousin  William  Rawson,  his  heirs  and  assigns ; 
he  and  they  paying  thereout  legacies  to  several  persons,  which  sums  he 
willed  to  be  paid  within  twelve  months  next  after  his  mother's  decease ; 
charging  his  lands  therewith  accordingly.  Then  he  gives  all  his  house- 
hold goods  and  furniture  to  his  mother  for  life,  and  after  her  death  to  his 
cousin  RazDsony  his  executors  and  administrators,  if  he  shall  be  living  at 
his  mother's  death ;  but  if  his  mother  survived,  then  to  her,  her  executors 
and  administrators  (A). 

After  the  testator's  death  the  mother  entered,  and  possessed  the  real  es- 
tate, and  died  in  1744;  a  legatee  of  £100  survived  ner  but  one  month ; 
his  executors  bring  this  bUI  for  the  legacy  against  the  devisee  of  the  real 
estate,  who  was  not  the  heir  at  law. 

(h)  The  general  rale  is  that  charges  on  land  payable  at  a  future  day,  shall  not  be  raised 
where  the  party  dies  before  the  day  of  pajrment,  but  there  are  exceptions  where  payment 
is  postpon^  for  particular  circnnutances.  Vide  all  the  cases  collected  on  this  subject  in 
2  P.  Wins.  512, 4th  edit  note  1. 

Vol.  L  G 
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For  plaintifi!  This  legacy  was  so  vested  in  the  plaintifTs  testator  in  his 
life,  as  to  be  transmissible  to  his  representative,  though  the  payment  was 
suspended  to  a  future  time ;  it  would  indisputably  be  so,  if  it  came  out  of  a 
personal  fund ;  indeed  the  general  rule  is,  that  where  it  comes  out  of  a  real 
fund,  it  lapses  by  the  death  of  Ihe  legatee  before  the  time.  But  there  are 
several  restrictions  thereto,  as  where  the  time  of  paynjent  is  distinct  from 
the  gift ;  which  is  a  distinction  the  court  has  always  taken,  and  this  case 
therefore  differs  from  Hall  v.  Terry  (1),  November  9,  1738,  which  was  a 
devise  of  land  to  a  nephew,  his  heirs  and  assigns,  if  he  shall  pay  some  le- 
gacies, within  a  year  after  it  comes  to  him  by  the  death  of  the  testator's 
widow,  on  whom  it  was  settled  by  marriage ;  charging  the  premises  there- 
with accordingly  ;  a  legatee  died  in  the  life  of  the  widow ;  his  representa- 
tive brought  a  bill  for  it,  as  being  a  vested  interest.  Your  lordship  held, 
that  neither  the  distinction  or  authorities  made  for  the  plaintiff;  for  that 
the  time  of  payment  was  annexed  to  the  gift,  and  the  charge  on  the  land 
was  only  according  to  the  gift,  and  that  the  legatee  died  not  only  before 
the  time  of  payment,  but  before  the  vesting,  and  therefore  it  should  lapse. 
But  here  the  time  of  payment  comes  in  a  subsequent  part  of  the  will,  and 
distinct  from  the  gift.  Another  distinction  upon  which  the  court  has  gone, 
is,  where  the  contingency  must  certainly  happen,  and  where  it  may  not : 
for  in  the  latter  case  it  never  vested :  as  was  determined  in  Aikins  v.  Hie- 
cocks,  [1  Atk.  500]  July  18,  1737,  which  was  a  devise  to  a  daughter  of 
£200,  payable  at  the  time  of  marriage,  or  three  months  after,  if  she  mar- 
ried with  consent,  and  £12  per  ann.  till  it  was  paid :  the  daughter  died 
unmarried ;  it  was  neld  not  to  be  due^;  for  the  contingency  being 
[  45  ]  uncertain  whether  it  would  come  or  no,  the  testator  did  not  re- 
gard the  time,  but  the  event,  which  was  the  marriage ;  but  that 
is  not  applicable  here ;  for  it  was  certain  this  time  would  come,  and  it  was 
no  question  with  the  testator,  whether  the  legacy  should  be  paid  or  not. 
Then  the  suspending  the  payment  does  not  vary  the  right  of  the  party  al- 
ready vested ;  but  was  only  in  favour  of  the  devisee,  to  give  him  an  op- 
portunity to  raise  it  This  distinction  of  suspending  in  favour  of  the  lega- 
tee or  devisee,  was  held  proper  in  {k)  Sherman  v.  Collins,  February  4, 
1745,  which  was  a  devise  of  £300  a-piece  to  two  daughters,  to  be  paid  by 
his  executor  when  he  attained  twenty-six,  charging  two  closes  therewith ; 
.  and  both  daughters  died,  before  the  executor's  attaining  twenty  six.  But 
where  the  circumstances  of  suspending  were  on  the  part  of  the  legatee,  it 
was  a  reason  for  bringing  it  within  the  general  rule  of  not  being  transmis- 
sible ;  but  the  suspending  here  was  an  abundant  caution  in  favour  of  the 
mother,  that  she  should  have  the  whole;  and  that  there  should  be  no  di- 
minution, till  it  came  to  the  devisee  over.  King  v.  Withers,  Talb.  117,  is 
stronger  than  this  case ;  for  there,  though  the  contingency  was  uncertain. 

Jet  it  was  held  vested  and  transmissible ;  the  event  in  the  testator's  view 
aving  happened.  In  Lowther  v.  Condon  (2),  there  was  a  devise,  after 
having  given  £500  a-piece  to  two  daughters,  of  a  further  sum  of  £1000 
a-piece  to  be  raised  and  paid  them  immediately  after  the  death  of  the 
wife.     One  daughter  died  before  the  wife ;  and  though  the  general  rule 

(ft)  3  Atk.  319. 

(1)  Hall  V.  Terry,  1  Atk.  502;  but  much  better  reported  8  Vin.  Ab.  383. 

(2)  2  Atk.  127.    Barn.  Ch.  Rep.  327. 
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took  place  against  her  representative ;  yet  your  lordship  held,  that  the 
circumstance  of  payment  after  the  mother's  death  was  in  favour  of  the 
fund,  and  it  should  be  the  same  as  if  out  of  personal  estate.  The  case  of 
Btdkeley  v.  Stanlakt  is  an  authority,  that  a  contingent  interest  is  transmis- 
idble.  Hutchins  v.  Fay,  Comym  716,  is  also  an  authority,  that  a  legacy  is 
transmissible,  though  the  legatee  died  before  it  was  payable :  and  it  is  mate- 
rial here,  that  in  the  devise  of  the  personal  estate  where  the  testator  intend-. 
ed  the  legatee  should  not  have  it,  if  he  died  before,  he  has  expressly  said  it. 
For  defendant  According  to  the  general  rule  this  legacy  lapsed  and 
sunk  into  the  estate  by  the  legatee's  dying  within  the  year  after  the  moth- 
er's death  ;  which  rule,  though  at  first  it  might  arise  on  a  particular  oc- 
casion in  Pawlet  V.  Pawlei^  2  Ven.  366,  and  1  Vern,  204,  321,  has  since 
become  general  in  a  charge  upon  land ;  as  it  is  in  this  court,  even  without 
the  express  words,  and  the  ecclesiastical  court  is  followed  ^re  only  in  a 
charge  on  personal  estate.  One  exception  to  the  general  rule  is,  where 
there  are  two  times  of  payment ;  one  regarding  the  contingency  of  the 
person  of  the  legatee,  the  other  regarding  the  f\ind ;  which  was  the  case 
of  King  V.  Wiihers^  where  the  time  regarding  the  person  having  come,  the 
court  held  it  transmissible,  though  the  other  event  had  not  happened.  A 
second  exception  is,  where  from  the  other  words  in  the  will  the  testator 
meant  it  should  not  sink  into  the  estate;  aad  that  was  the 
ground  in  Lozother  v.  Condon ;  which  case  has  not  been  cited  [  46  ] 
wholly ;  for  it  was  to  their  respective  executors,  administrators, 
and  assigns,  if  one  daughter  died  before ;  and  expressed  to  be  for  benefit 
of  the  survivor,  not  to  sink  for  benefit  of  the  heir.  A  third  exception  has 
been  attempted,  which  the  court  will  not  admit ;  the  distinction  of  the 
legacies  being  postponed  from  reasons  regarding  the  person  and  the  fund. 
If  this  case  is  not  within  the  general  rule,  it  must  be  on  one  of  these  two 
grounds :  first,  that  supposing  the  legatee  has  died  in  the  life  of  tenant  for 
life,  it  should  be  raised ;  but  then  it  would  be  a  direct  contradiction  to 
Holly.  Terry;  for  there  is  no  difierence  between  so  as  he  shall  pay  and 
h£ paying;  and  there  the  court  clearly  thought,  that  if  the  legatee  had 
died  in  the  life  of  tenant  for  life,  it  should  not  be  raised ;  for  the  court  so 
thought,  though  the  legatee  survived.  So  would  it  contradict  Bradley  v. 
Powel,  Talb.  193.  The  second  ground  must  be  that  there  was  such  an 
inchoation  of  right,  by  the  legatee's  surviving  one  month,  as  to  make  it 
payable ;  but  the  court  has  not  gone  upon  that,  and  never  considers  the 
legacy  payable  till  compellable,  which  it  is  not  here,  though  the  devisee 
noi^^  pay  it  sooner  (m).  Hall  v.  Terry  is  in  point ;  it  was  objected  there, 
that  it  was  an  absolute  gift,  but  the  time  of  payment  postponed ;  the 
court  held  that  immaterial ;  for  in  respect  of  land,  that  objection  never 
was  made,  (n)  King  v.  Withers  was  there  cited,  but  the  court  distin- 
guiaiied  it,  because  of  a  double  time  of  payment,  one  of  which  had  hap- 
pened ;  and  here  there  is  but  one  time  of  payment  (o)  Van  v.  Clark,  21 
Ju/y,  1739,  (cited  in  Comyns)  is  also  in  point ;  where  your  lordship  held, 
that  a  legacy  out  of  real  and  personal  estate  to  be  put  out  to  interest,  and 
paid  at  eighteen  or  marriage,  should  not  go  to  the  representative  of  the 
legatee  dying  before,    {p)  Sherman  v.  Collins  turned  on  very  particular 

(m)  I  Atk.  502.  (n)  Talb.  1 17.  (o)  1  Atk.  610. 

(j>)3Atk.319; 
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circumstances ;  and  there  was  a  clause  of  entry  given  to  the  legatee,  on 
which  he  might  maintain  an  ejectment ;  and  so  it  is  to  no  purpose  to  argue 
it  on  this  rule ;  nor  are  the  other  cases  to  he  taken  in  the  latitude  con- 
tended for. 

December  9, 1747.  Lord  Chancellor  having  taken  time  to  consider  of 
it,  pronounced  his  decree.  Consider  first  how  it  would  stand  at  law ;  then 
how  it  stands  in  and  is  altered  hy  equity.  As  to  the  first,  taking  it  as  a 
conditional  or  contingent  legacy,  it  is  clear  that  the  executors  may  have 
the  benefit  of  it;  as  in  Salk.  170,  where  the  condition  of  an  obligation 
was  to  make  a  lease,  or  pay  £100 ;  the  obligee  dying,  though  the  election 
was  taken  away,  it  was  held,  that  his  executor  should  have  the  £100, 
which  determination  is  agreeable  to  the  rule  of  law  in  cases  of  heirs ; 
where  the  heir,  though  not  named,  may  take  advantage  of  a  condition  an- 
nexed to  a  reHl  estate.  In  Marks  v.  Marks^  Equity  Ab.  106,  there  was  a 
condition  to  gain  an  estate,  on  payment  of  money  in  a  limited 
[  47  ]  time ;  the  party  died  before  the  time,  his  heir  was  relieved.  2 
VenU  347,  cited  in  King  v.  Withers^  was  decreed  on  that  ground, 
that  a  contingent  interest  {q)  is  transmissible  to  the  representative.  Thus 
it  stands  at  law  with  respect  to  the  plaintififl  With  respect  to  the  defend- 
ant it  was  a  devise  on  condition  of  paying ;  for  the  devisee  not  being  heir 
at  law,  but  a  stranger,  it  was  a  direct  condition,  not  a  conditional  limita- 
tion. Therefore  Weltock  v.  Hamond,  fCro.  Eliz.  204.]  cited  in  Boraston^s 
case,  3  Co.  19,  is  not  like  this ;  there  it  was  a  conditional  limitation.  Here 
is  no  occasion  to  go  by  that  circuity,  being  a.devise  to  a  stranger,  and  a 
condition,  of  which  the  testator's  heir  at  law  must  take  advan&ge ;  who 
may  bring  an  ejectment  against  the  devisee  for  a  breach  in  not  paying, 
since  at  law  the  benefit  of  the  contingency  is  transmissible.  Then  the  tes- 
tator having  expressly  created  a  chaise  on  the  land,  it  will  bind  the  land 
in  the  hands  of  the  heir,  after  his  recovering  in  ejectment 

Then  as  to  the  alterations  in  equity ;  the  general  rule  is,  that  a  legatee 
dying  before  the  legacy  is  demandable,  it  shall  sink  into  the  estate.  But 
here  being  a  plain  right  at  law,  and  the  land  recoverable  for  non-payment, 
it  would  be  strange  to  deprive  the  legatee  of  it,  and  repugnant,  that  the 
devisee  should  lose  his  land  for  non-payment,  and  yet  the  legacy  itself  lost 
inequity.  The  general  rule  in  Pawltt  v.  Pawlet,  and  a  multitude  of  cases 
is  the  same ;  whether  it  is  at  the  day,  or  payable  at  the  day  r  that  dis- 
tinction being  admitted  only  in  personal  legacies.  The  intent  was,  that 
the  l^acy  should  vest,  as  soon  as  the  remainder  came  into  possession,  it  be- 
ing he  and  they  paying  thereout :  which  could  not  be,  tiU  they  were  intitled 
to  the  profits ;  but  it  was  also  intended  to  give  the  remainder  man  a  year's 
time.  The  testator  must  have  had  in  view  the  legatee's  dying  in  the 
mother's  life,  having  expressed  it  afterward,  where  he  intended  it  should 
defeat  the  legacy ;  which  not  having  done  here,  it  is  an  evidence  of  his 
not  intending  it ;  and  the  defendant's  counsel  admit  there  are  cases,  where 
the  intent  will  controul  the  general  rule ;  as  in  Lowther  v.  Condon. 

As  to  authorities,  the  first  is  King^  v.  Withers  (2.)    The  second,  Bulke- 

iq)  Post.  537.  8  Vin.  112. 

(1)  See  the  dutinctioni  taken,  and  the  casei  in  rapport  of  each,  collected  in  Mr<  Coz's 
»te  to  Ifce  Z>wfc< i^Chaniotr.  TaUfot,  2  P.  Wflu.612. 
(«)  Talh.  117. 
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ley  v.  Stanlakif  and  (r)  Hutchins  v.  Fov  (1),  which  was  a  bill  not  brought 
in  the  Exchequer  for  a  legacy  chained  on  an  estate,  as  administrator  to 
the  wife,  who  died  before  the  legacy  was  payable.  It  was  held  to  be 
transmissible  on  this  ground ;  that  the  remainder  vested  immediately  by 
the  death  of  the  testeitor ;  and  therefore  the  legacy  vested  in  those,  to 
whom  payable,  and  that  the  devisee  must  take  it  cum  onere;  it  beine 
equaUy  intended  that  the  legacy  should  be  paid,  as  that  the  devisee  should 
have  the  estate ;  which  is  tne  same  here,  and  the  estate  recoverable  for  a 
breach.  These  cases  are  strong  authorities,  that  the  estate  is  chargeable, 
notwithstanding  the  death  of  the  legatee  in  life  of  the  tenant  for  life,  and 
before  the  remainder  attached  in  possession ;  but  there  is  something  more 
here,  viz.  that  this  twelve-month  clause  was  not  intended  to  suspend 
the  vesting,  and  make  it  contingent ;  but  only  as  a  rea- 
sonable time  to  the  devisee  for  payment,  which  he  could  [  48  ] 
not  do,  before  he  was  possessed:  and  there  is  a  case  upon 
that  ground  only,  whicn  is  Wilson  v.  Spencer  (2)  January  31,  1732, 
where  Uie  testator  devised  the  payment  of  his  debts  and  legacies 
by  and  out  of  such  part  of  the  personal  estate,  as  should  not  after- 
ward be  specially  devised ;  and  if  that  proved  deficient,  then  out  of  the 
real  estate ;  and  that  his  executor  should  within  twelve  months  after  his 
death  levy  and  raise  sufficient  to  pay  £1000  to  the  younger  son,  to  be  paid 
to  him  immediately  when  raised ;  charging  all  his  real  estate,  if  the  per- 
sonal estate  not  specifically  devised  proved  deficient  The  youneer  son 
died  before  the  expiration  of  the  year :  his  executors  bring  a  biB  for  it 
against  the  eldest  son  the  devisee,  for  life,  of  the  real  estate  with  a  remain- 
der to  his  sons.  The  defendant  admitted  it  was  intended  for  his  brother's 
advancement;  but  insisted,  that  he  dying  unmarried  before,  it  was  extin- 
guished, and  not  to  be  raised :  the  personal  estate  was  admitted  to  be  defi- 
cient, and  it  was  therefore  chargeable  on  the  real  estate,  and  to  take  the 
fate  of  a  legacy  out  of  real  estate,  as  it  has  been  decreed.  The  court 
held,  it  should  be  raised;  which  is  an  authority,  that  the  year  for  raising 
was  not  sufficient  to  prevent  the  legacv's  vesting ;  and  was  the  single 
ground  of  that  determination,  Hall  v.  'ferru  is  distinguishable  from  this ; 
there  1  thought,  that  as  to  the  penning  of  tnat  legacy,  the  time  was  an- 
nexed to  the  gift  or  substance:  and  though  it  had  bieen  out  of  personal 
estate  only,  it  would  not  be  transmissible  (3.)  So  it  was  likewise  in  Van 
V.  Clark  (4,)  and  therefore  the  court,  which  favours  real  estate,  will  never 
hold  a  l^acy  transmissible,  which  would  not  be  so  if  payable  out  of  per- 
sonal estate  only,  fiut  whether  those  cases  are  applicable  or  not,  this 
twelve  months  time  given  is  a  sufficient  ground  for  this  decree  within 
the  authority  of  Wilson  v.  Spencer^  therefore  this  legacy  must  be  raised 
and  paid  wiui  interest  at  A  per  cenU  from  a  year  after  the  mother^s  death, 
and  the  plaintiff  must  have  costs ;  so  decreed  in  Wilson  v.  Spencer :  though 
there  was  more  doubt  (5). 

(r)  1  Brown,  191. 

(1)  Com.  Rep.  716.    Qodwin  T.  Mundoy^  1  Bro.  191,  S.  P. 
(^  3  P.  W.  172  imporfectlj  stated  above. 
(3n  IBee  note  to  p.  44. 

(4)  1  Atk.  610. 

(5)  See  TSautaU  ▼.  Broekenf  Ambl.  167,  and  1  Bro.  184,  note  S.  C. 


48  MERiTOtr  t;.  hornsby. — sipthorp  v.  moxton.        [1747. 

K  B.  In  tfie  cause  Lord  Chancellor  said,  that  there  was  no  case,  where 
the  court  has  by  way  of  rule  laid  down  the  distinction  between  suspend- 
ing the  payment  with  a  view  to  the  person  of  the  legatee  and  the  fund: 
though  there  were  cases,  where  it  has  come  with  other  circumstances. 


MERITON  V.  HORNSBY,  Nor.  9, 1747. 

Master  has  a  right  to  eamings  ofhis  apprentice  who  quits  him  (u). 

The  biU  was  brought  by  an  apprentice,  who  had  with  consent  of  his 
master  quitted  his  service  to  go  on  board  a  privateer ;  to  be  relieved 
against  a  claim  made  by  the  master  to  the  plaintiff's  share  in  a  great 
prize  the  Marquis  d^Aniin^  and  to  have  that  share  paid  by  the  managers 

to  him. 
[  49  ]         Lord  Chancellor  said,  such  actions  Were  very  common  at  law 

by  masters  against  iheir  servants,  who  had  quitted  them  to  go 
to  sea ;  in  which  the  masters  recovered  their  earnings ;  so  that  the  mas- 
ter's right  being  strictly  legal,  let  him  bring  an  action  at  law,  in  what 
court  he  will,  for  this  share  against  the  managers;  in  whose  names  the 
apprentice  should  be  permitted  to  defend  it  (1).    . 

(u)  Where  master  consents  to  the  diseharge  of  his  apprentice,  bill  will  not  lie  for  a 
return  of  the  fee ;  2  Brown  78. 

(1)  Barker  v.  Dennit,  Saik.  68.  6  Mod.  69.  S.  C.  Skinn.  679.  See  HUl  v.  ^Uen 
post,  83. 


SIPTHORP  v.  MOXTON,  Jiov.  10,  1747. 

S,  C.  3  Atk*  580. — A  woman  by  will  forgives  «  bond-debt  to  her  son-in-law,  and  desires 
her  executor  to  deliver  up  the  bond  to  be  canceUed ;  this  held  not  to  be  lapsed  by  his 
dying  before  the  testatrix  (2). 

Thk  testatrix  gives  several  legacies  among  her  children;  and  then  says 
"  I  likewise  give  my  son-in-law  Chillingworth  a  debt  of  £500  he  owes  me 
on  a  bond  and  interest ;  and  desire  my  executor  to  deliver  it  up  to  be  can- 
celled." Chillingworth  died  intestate  in  the  life  of  the  testatrix  leaving 
her  daughter  his  widow ;  who  took  out  administration,  and  brought  this 
bill  against  the  representatives  of  the  residuary  legatee  to  have  the  bond 
delivered  up. 

For  plamtiff.  The  general  rule,  of  a  legacy's  lapsing  by  the  death  of 
the  legatee  in  the  life  of  the  testator,  is  not  applicable  here ;  the  testatrix 
intending  by  her  will  that  the  debt  should  be  extinguished ;  which  must 
necessanly  go  to  the  representative  of  the  debtor ;  for  it  is  not  like  a  gift 
of  a  sum  of  money.  A  will  may  be  so  penned,  as  that  though  the  legatee 
dies  before  the  testator,  yet  his  representative  should  have  it ;  for  though 
at  law  a  debt  cannot  be  released  by  will,  yet  in  equity  the  intent  to  <&- 
charge  it  will  be  considered.  Elliot  v.  Davenport,  1  P.  Wms.  83.  2  Vem. 
521,  is  in  point ;  for  it  was  admitted  there,  that  if  the  devise  over  of  part  of 

(2)  Vide  several  observations  on  this  case,  dte.    1  Cox,  P.  W.  86.  note  2.  5th  edition. 
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the  debt  bad  not  shewn  it  was  not  intended  to  work  by  extinguishment,  it 
would  not  have  lapsed. 

For  defendant  Tfais  is  of  a  legatory  nature,  and  therefore  lapsed 
within  the  general  rule ;  for  a  will  cannot  release  a  debt  1  Vent.  39.  1 
Sid.  421,  as  it  cannot  take  efiect  till  the  dealii  of  the  testator,  and  the  ne^ 
cessity  of  having  the  executor's  assent  to  make  it  good,  proves  it  a  legacy. 
The  intent  of  the  testatrix  may  controul  die  general  rule;  but  it  must  be 
very  plain^  and  the  penning  very  special  (1).  Elliott  v.  Davenport  is  a 
stronger  case  fix*  the  defendant:  in  whose  favour  the  determination  there 
is  (2).  Here  it  is  not  given  to  him,  his  executors  and  administrators,  as 
there ;  the  only  person  described  to  take  being  the  son-in-law,  and  the 
bounty  designed  personally  to  him ;  who  was  also  the  sole  object  of  the 
view  of  the  testatrix  in  the  latter  clause,  which  is  dependent  on  the  former 
that  it  should  be  delivered  up  to  him,  if  the  legacv  took  effect  The  rea- 
son of  lapsing  is  that  otherwise  it  might  go  to  a  iar  different  person  than 
was  intended :  there  is  noUiing  importing  a  general  remission,  but  only  to 
that  particular  legatee ;  and  the  court  cannot  supply  a  new  one. 

Lord  CnAifCELLOR. 
I  must  begin  with  saying,  as  Lord  Cowper  did,  that  this  is  a  [  50  ] 
very  doubt  Ail  case ;  yet  I  am  of  opinion  that  the  plaintiff  ought 
to  have  the  benefit  of  this  discharge  of  the  debt,  and  that  the  bond  should 
be  deKvered  up  to  be  cancelled:  the  testatrix  was  a  mottier  providing  for 
the  difierent  branches  of  her  family ;  and  it  would  be  very  harsh,  if  it 
should  happen  by  the  construction  of  this  will,  that  the  rule  should  be  so 
strict,  that  by  the  son-in-law's  death  her  daughter,  so  nearly  related  in 
blood,  should  lose  the  benefit  intended  to  this  branch.  It  is  truly  said  for 
the  defendant,  that  giving  or  forgiving  a  debt  to  the  debtor  is  a  testamen- 
tary act,  and  to  be  considered  as  a  legacy  with  regard  to  the  administration 
of  assets,  and  therefore  cannot  take  effect  but  by  the  assent  of  the  execu- 
tor ;  for  creditors  may  have  a  right  to  it  upon  a  deficiency :  but  it  is  other- 
wise as  to  a  dispute  with  the  executor,  or  a  voluntary  claimant  It  is 
also  truly  said  for  the  defendant,  that  it  cannot  operate  as  a  release,  and 
the  obligor  could  not  plead  it  so  in  an  action  by  the  executor ;  yet  in 
equity  it  is  considered  as  an  extinguishment,  though  it  wants  the  form  of 
a  release  (3) :  and  this  court  woidd  in  such  a  case  grant  an  injunction 
against  the  executor,  if  it  was  not  wanted  to  pay  debts.  To  desire,  in  a 
Willis  the  same  as  to  direct  (4) ;  and  it  is  admitted  at  the  bar,  as  in  Elliot 
V.  Davenport^  that  the  latter  part,  if  it  stood  alone,  would  be  a  discharge, 
though  tne  legatee  died  before ;  but  it  is  objected,  that  this  is  ancillary  to 
the  ronner  clause,  so  as  it  will  not  prevent  the  lapse ;  and  it  is  capable  of 
that  construction.  But  the  question  is,  what  construction  the  court  ought 
to  put  upon  it  ?  which  is  that  it  is  not  merely  ancillary,  but  a  further  de- 
claration of  the  intent  of  the  testatrix,  that  at  all  events  the  bond  should 
be  delivered  up  and  extinguished  in  whosesoever  hands ;  which  makes  it 
plain,  agreeable  to  the  admission  above  mentioned ;  and  to  construe  the 
intent  otherwise,  would  be  least  for  the  benefit  of  the  family.    As  to  the 

ri)  See  Sibley  v.  Cooke,  3  Atk.  572. 
C2)  See  the  report,  1  P.  W.  86. 

(3)  See  2  P.  W.  331,  332. 

(4)  See  in  Dathwood  v.  Peyton^  13  Vei.  p.  41. 
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case  of  Elliot  v.  Davenport  (1),  there  was  some  colour  for  its  beii^  cited 
on  both  sides :  but  there  is  an  express  giving  to,  not  a  foi^ving  of  the 
debtor ;  which  it  is  truly  said  generally  makes  no  difierence :  but  not  so 
there,  where  it  was  not  intended  to  be  a  release,  but  that  the  recognizance 
should  stiU  subsist  as  a  security  to  the  children  till  paid;  which  makes  it 
materially  difierent  from  this  case,  where  the  intent  plainly  was  to  foi^ve 
the  debt,  and  that  the  b<Mid  should  be  delivered  up  absolutely.  Nor  is 
there  any  thing  in  the  difference,  where  the  remission  is  general,  or  to  that 
particular  legatee ;  for  it  would  make  a  bounty  intended  for  a  fkmily  very 
precarious,  should  the  court  go  on  such  nice  distinctions. 
But  no  costs  in  this  case. 


[  51  ]  LEMAN  V.  NEWNHAM,  Mv.  11,  1747. 

(Reg.  Lib.  1746.  B.  fol.  123.) 

Exoneration — ^Incumbrances  of  an  ancector  not  a  primary  chai^  on  the  eon's  ptnonal 
estate,  althongji  the  latter  had  covenanted  to  pay  them. 

Where  no  demand  of  principal  or  interest  for  90  years,  satisfaction  will  be  presnmed :  ex- 
cept in  cases  of  mortgages ;  mortgagee  is  supposed  continuing  in  possession,  and  mort- 
gagor tenant  at  will  to  nim. 

Testator  desires  all  his  debts  may  be  discharged  by  his  executors ;  adding  ^  I  mean  those 
only  of  my  own  contracting,  not  those  heavier  debts  by  my  family ;"  gives'  his  personal 
estate  to  nis  mother,  whom  he  makes  executrix,  desiring  her  to  pay  att  his  just  debts 
exactly.  Long  aAer  making  the  will  the  mother  buys  in  mortgages  charged  on  his 
estate  by  his  ancestors,  and  ue  son  covenants  to  pay  the  money.  The  personal  estate 
is  stiU  exempted  from  the  principal  and  interest  due  on  those  mortgages,  which  are 
still  a  charge  on  the  reaL 

Sir  William  Leman  possessed  of  a  real  and  personal  estate,  the  real 
incumbered  by  several  mortgages  of  his  ancestors,  made  his  will,  in  which 
he  says,  ''  I  desire  all  my  debte  may  be  discharged  by  my  executors ;  I 
mean  those  only  of  my  own  contracting :  not  those  heavier  debts  chained 
by  my  family."  He  then  gave  several  legacies,  and  then  his  personal 
estate  to  his  ihother,  whom  he  made  executrix ;  desiring  her  to  pay  all  his 
just  debts  exactly. 

Long  after  the  making  the  will  the  mother  bought  in  those  several 
mortgages,  which  were  assigned  to  her,  and  for  the  payment  of  which  the 
son  entered  into  a  c^enant  He  died  in  1741,  and  there  had  been  no 
payment  or  dwnand  of  principal  or  interest  for  twenty  years.  In  1744, 
the  mother  brought  a  bill  against  the  present  plaintiffand  defendant,  who 
were  the  coheirs  at  law  of  her  son,  ior  payment  of  those  mortgages,  or 
eke  that  they  should  be  foreclosed :  but  she  dyiog  makes  one  of  the  coheirs 
her  executor :  who  gets  his  name  struck  out  of  the  original ;  and  now 
brings  a  bill  of  revivor  against  the  other  coheir,  for  a  sale  of  the  mortgaged 
premises,  that  out  of  the  money  arising  thereby,  the  principal  and  interest 
due  should  be  paid  by  the  defendant;  the  plaintiff  claimed  by  a  double 
right,  as  executor  of  the  mother,  who  stood  in  the  place  of  the  mor^agee, 
and  as  coheir  of  her  son. 

Master  of  the  Rolls^  Sir  William  Fortescw. 
Waving  the  objection  to  the  manner  of  bringing  this  bill,  and  consider- 

(1)  See  the  note  to  1  P.  W.  85, 86.  6th  edit 
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ing  it  on  the  merits,  it  is  a  proper  bill,  and  a  proper  relief  may  be  given. 
It  is  truly  said,  that  the  plaintiif  coming  here  for  equity  shall  be  obliged 
to  do  equity ;  and  that  equity  is,  that  if  the  court  directs  the  payment  of 
the  mortgage  money  to  him,  he  must  bear  an  equal  share  in  the  burthen, 
he  having  a  moiety  of  the  land. 

There  are  two  principal  questions  here :  the  first  is,  whether  these 
mor^ges  are  still  subsisting,  or  satisfied  ?  next,  if  subsisting,  out  of  what 
fund  they  are  to  be  paid  ? 

As  to  the  first,  the  defendant  insists,  that  there  being  no  principal  or 
interest  paid  or  demanded  for  twenty  years,  the  presumption  of  law  is,  if 
nothing  else,  that  they  are  satisfied :  and  that  twenty  years  is  the  proper 
time  of  limitation  both  in  law  and  equity  ;  as  in  bringing  an  ejectment 
And  in  common  cases  it  is  so ;  but  not  in  mortgages,  because  the 
mortgagee  shall  be  supposed  continuing  in  possession  and  the  [  ^^  ] 
mortgagor's  possession  shall  be  bis,  being  tenant  at  will  to  him. 
It  is  said  that  in  case  of  a  bond  (x),  where  for  twenty  years  neither  prin- 
cipal nor  interest  was  paid,  a  jury  will  of  course  find  it  satisfied ;  and  that 
it  were  absurd,  where  a  bond  is  a  collateral  security  for  a  mortgage,  that 
the  bond  should  be  found  satisfied,  and  the  mortgage  still  due.  But  that 
would  not  be  the  case,  for  in  an  action  on  the  bond,  if  the  jury  were  not 
convinced  that  the  mortgage  money 'was  paid,  they  would  not  find  the 
bond  satisfied :  but  if  the  court  was  satisfied  that  the  money  was  paid, 
they  would  not  suffer  the  mortgagee  to  bring  an  action  on  the  bond ;  which 
brings  it  to  the  question,  whether  it  was  paid  or  no ;  and  it  is  certain  that 
nothmg  has  been  ever  paid.  If  it  stood  singly  on  the  twenty  years  elapsed, 
and  no  evidence  either  way,  it  would  be  very  difiicult  for  me  to  determine 
so  large  a  sum  to  be  satisfied,  without  putting  it  in  some  way  to  be  tried : 
but  there  is  no  evidence  of  its  having  been  paid ;  and  strong  evidence 
that  it  never  was.  If  the  money  never  was  paid  to  the  mother,  yet  if  she 
had  given  it  up  to  the  son,  it  would  have  been  a  satisfaction ;  and  her 
bringing  that  bill  would  not  have  revoked  it :  but  the  fact  appears  otherwise, 
and  shews  the  reason  why  no  pryicipal  or  interest  was  ever  paid ;  for  her 
intention  was  not  to  demand  it  in  her  son's  life,  yet  not  to  part  with  her 
whole  right,  but  keep  it  in  her  power ;  and  therefore  would  not  have  the 
mortgage  delivered  to  him :  and  though  this  is  parol  evidence,  it  is  not  to 
set  aside,  but  in  support  of  a  deed,  and  destroys  the  presumption  arising 
from  length  of  time.    So  that  these  are  still  subsisting  mortgages. 

As  to  the  second  question ;  the  defendant  insists'  they  should  be  paid  out 
of  the  personal  estate,  as  the  proper  fund  for  payment  of  mortgages ;  and 
that  though  the  mortgagee  may  come  on  the  lands  against  the  heir  at  law, 
he  may  have  remedy  against  the  personal  estate ;  which  is  the  general 
rule.  To  this  the  plaintiff  replies;  that  this  difiers  from  the  common  case; 
the  mortgages  being  originally  the  debt  of  the  testator's  ancestors,  whose 
estate,  having  received  the  advantage  of  the  mortgage  money,  should  bear 

(x)  In  such  caw  the  judge  will  direct  the  jury  to  find  it  latiflfied  ;  2  Atk.  144 :  20  yean 
without  any  demand  is  of  itielf  a  presumption  Uiat  a  bond  has  been  paid  :  Lord  Mansfield 
■aid,  there  is  a  distinction  between  length  of  time  as  a  bar,  and  where  it  is  only  eyidenca 
of  it,  the  former  was  positive,  the  latter  only  presumption  ;  in  such  case  no  time  had  been 
expressly  laid  down  by  the  court,  it  might  be  18  or  19  years.  Dumford  and  East,  S70. 
S7S :  1  Burr.  434 :  In  4th  Burr.  1963,  Lord  ManffieUi  says,  SO  years  without  demand  is  a 
good  presumption  of  payment :  In  Fmch,  77,  perpetual  injunctioa  granted  agatoft  a  bond 
of  66  years  standing. 

Vol.  I.  H 
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the  burthen,  and  not  the  estate  of  the  testator :  for  v^hich  purpose  two 
cases  occur  to  me,  Dagot  v.  Oughton,  1.  P.  fVms.  347,  and  Evelyn  v. 
Evelyn,  2.  P.  fVms.  659 ;  where' this  court  went  so  far  as  not  to  make  the 
heir's  personal  estate  liable,  because  it  was  originally  the  debt  of  bis  an- 
cestor ;  though  there  was  a  particular  covenant  on  his  part,  and  the 
equity  of  redemption  in  him.  It  is  said,  that  though  this  is  so,  where  of 
heir  of  the  mortgagor  takes  an  estate-tail  for  life,  yet  it  is  not,  where  he 
is  tenant  in  fee :  and  that  in  the  present  case  it  is  the  same,  as  if  it  de- 
scended to  him  as  heir  at  law ;  in  which  case  the  covenant  signed  by  him 
cannot  be  collateral  security,  as  he  cannot  be  security  for  himself:  to 
which  it  is  replied,  that  it  did  not  descend  to  him.  But  I  see  no 
[  53  ]  diiTerence,  where  the  equity  ofredemption  descends  to  the  heir  at 
law  in  fee,  or  where  the  legal  estate  incumbered  with  several 
mortgages  descends  to  him  in  fee. 

But  the  will  is  the  proper  rule  to  go  by,  as  far  as  it  directs ;  by  which,  it 
is  agreed,  he  had  a  power  to  charge  his  real  or  personal  estate  with  these 
mortgages ;  so  that  the  question  is,  whether,  and  how  far,  he  has  done  it  ? 
It  is  insisted,  that  the  personal  estate  being  the  proper  fund,  it  cannot  be 
discharged  without  particular  words :  and  therefore,  though  there  be  a 
direction  for  payment  of  debts  out  of  the  real  estate,  that  shall  not  change 
the  fund,  but  it  shall  only  make  good  any  deficiency  of  the  personal  es- 
tate. That  is  the  general  rule,  but  here  there  are  express  words  of  ex- 
emption :  it  is  said,  that  though  there  is  this  exemption  in  the  first  clause, 
it  is  not  in  the  latter,  where  he  directs  all  his  just  debts  to  be  paid  exact- 
ly. In  answer  to  which,  it  is  a  constant  rule,  that  one  part  of  a  will  is 
not  to  be  construed  contradictory  in  another,  if  both  will  stgind :  and  where 
the  testator  has  so  particularly  explained  what  he  meant  by  his  debts,  it 
would  be  hard  to  give  it  a  dilferent  construction!  It  is  farther  objected, 
that  the  mother's  buying  in  those  mortgages,  and  the  son's  covenantmg  for 
the  payment  of  them,  was  after  the  maKing  the  will,  whereby  he  made 
them  ms  own  debts,  and  they  no  longer  came  within  the  description  of 
his  heavier  family  debts.  But  the  will  must  be  to  speak  from  the  testator's 
death,  and  be  looked  upon,  not  only  as  his  last  wiH,  but  last  words :  so  that 
where  a  will  charges  a  real  or  personalestate  with  debts ;  any  debt  contract- 
ed after,  are  equ^ly  liable  to  be  paid.  Wherefore  though  by  the  covenant 
he  makes  himself  liable  to  her  representatives,  yet  that  does  not  vary  the 
description  of  the  thing  given  to  the  will.  So  that  the  testator  bavins 
discharged  his  personal  estate,  they  are  a  charge  upon  the  real  (y) ;  and 
only  those  contracted  by  himself  chained  on  his  personal  estate :  this  also 
determines  the  objection  as  to  the  interest,  which  was  said  to  become 
his  ovm  debt ;  but  that  as  well  as  the  principal  is  within  the  description 
of  heavier  debts;  for  it  would  be  strange  to  charge  them  upon  separate 
funds. 

An  attachment  for  non-appearance  was  taken  out  before  the  bill  was 
entered  in  the  bill-book,  though  filed  in  the  Six  Clerk's  ofiice. 

Lord  Chancellor  seemed  to  think  an  entry  in  the  bill-book  necessary  to 

(y)  Prec.  Ch.  2, 101, 456, 477.  2  Vera,  701.  1  P.  Wnw.  291, 347  :  2  Brown  101.  In  this 
nnd  some  other  cawi  the  personal  was  held  not  to  exonerate  the  real,  but  these  were  de- 
termined upon  particular  circumstances  which  took  them  out  of  the  general  rule,  which 
always  take  place,  unless  the  real  estate  is,  from  the  nature  of  the  contract,  primarily 
liable,  and  then  no  collateral  security,  such  as  covenants,  &c.  shall  alter  the  fund ;  2  Salk. 
449.  4  Mod.  12.  Post,  251, 312.  vide  2  P.  Wms.  664, 4th  edit  Note  1,  where  aU  the  cases 
on  this  head  are  collected. 


• 


1747.]  WALKER  V.   WALKER.  53 

give  the  party  notice;  for  private  notice  to  his  attorney  is  not  sufficient; 
but  being  doubtful  of  the  course  of  the  court,  he  referred  it  to  a  roaster. 

It  is  not  the  practice  now,  as  formerly,  to  make  out  a  sub- 
pmna  before  the  bill  is  filed  (1).  [  ^  ] 

(1)  S«e  the  aeta  for  tho  amendmento  of  the  law,  4  Ann.  c.  16.  t.  22. 


WALKER  V.  WALKER,  November  17,  1747. 

(Reg.  Lib.  1749.  B.  fol.  439.) 

Covenant  by  deed  before  marriage  to  eettle  on  wife,  if  ahe  survive,  part  of  the  real  eitate 
for  her  jointure,  and  in  full  recompence  of  all  dower  or  third  which  ahe  can  any  way 
claim,  £e.oat  of  any  landa,  &c.  of  which  he  ie  or  ahall  be  aeiaed  of  freehold  or  inher- 
itance ;  ahe  ia  hereby  barred  fh>m  claiming  aa  her/ree  betUk  copy  hold  purchaaed  after- 
warda. 

A  MAN,  in  consideration  of  his  marriage,  and  to  make  some  provision 
tor  his  wife,  by  deed  executed  before  the  marriage,  settles  upon  her,  if  she 
survives  him,  part  of  his  real  estate  for  her  jointure,  and  in  full  bar  and 
recompence  of  all  dower  or  thirds  which  she  can  be  intitled  to  or  any 
way  claim  out  of  any  lands,  tenements,  messuages,  or  hereditaments,  of 
winch  he  now  is  or  ever  after  during  the  coverture  shall  be  seized  of  free- 
hold or  inheritance.  He  having  afterward  purchased  copyhold  estates  (1 ), 
ahe  upon  his  death  gets  into  possession  of  them  as  her/ree  bench. 

The  heir  at  law  brings  a  bill  for  an  account  of  the  rents  and  profits 
against  her,  as  being  barred  thereof  by  the  deed ;  and  it  was  argued  for 
the  plaintiff,  that  the  word  inheritance  was  not  opposed  to  an  interest  for 
life*  but  meant  to  take  in  every  other  kind  of  inheritance,  which  the 
husband  might  have,  such  as  copyhold ;  the  vford  freehold  before^  mean* 
ing  freehold  inheritance. 

Tor  defendant  Those  words  were  never  so  opposed  before :  if  that 
was  the  meaning,  copyhold  would  be  expressed ;  as  it  must  in  a  general 
devise  of  land ;  otherwise  it  will  not  pass.  A  provision  of  copyhold  for  a 
wife  is  never  called  dower  ^  nor  is  free  bench  a  customary  dower;  it  being 
in  the  husband's  power,  and  depending  on  his  dying  seised  thereof;  and  it 
could  never  be  ^tended  to  include  in  the  treaty  what  it  was  uncertain 
whether  she  would  ever  be  intitled  to :  the  words  some  provision  express- 
ed, that  she  was  not  to  be  excluded  from  any  other,  that  might  afterwards 
be  left  her.  The  plaintiff  has  precluded  the  defendant  from  proving  de- 
clarations and  an  intention  to  provide  ftu-ther  for  her,  by  not  replying  to 
the  answer ;  which  therefore  must  be  taken  to  be  true  in  all  its  parts. 

Lord  Chancellor. 
W  The  plaintifi's  coming  here  is  an  admission  that  the  law  is  against  him, 
for  otherwise  he  should  have  brought  an  ejectment ;  and  it  is  so,  for  the 
statute  27  H.  8.  (2)  does  not  extend  to  copyholds;  all  the  clauses  express- 
ly relating  to  dower  at  common  law ;  but  (or  free  bench  no  writ 
A  dower  lies;  being  only  an  excrescent  interest  out  of  the  [  M  ] 
husband's  estsite:  but  upon  this  settlement  the  plaintiff  is  inti- 


'^ 


He  only  pnrehaaed  one  of  them,  after  making  his  will.    R.  L. 
^  Hen.  8.  o.  10.  sect  6.    Vide  Gilb.  Ten.  IBS. 
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tied  to  relief.  There  are  several  'cases,  where  by  provisicm  of  the 
husband,  a  wife  may  be  barred  of  dower,  where  the  common  law 
would  not  bar  her :  as  out  of  personal  estate,  if  so  framed  as  to  import 
a  jointure,  whether  expressed  or  no ;  which  the  court  does  by  way  of  en- 
forcing the  agreement  of  the  parties,  and  to  present  double  satisfaction. 
It  was  so  decreed  by  Lord  Somtrsj  2  Vtrn,  365,  which  indeed  was  revers- 
ed by  the  hoivAs ;  for  that  in  a  bare  devise  of  land,  without  more,  the 
court  will  not  intend  it  to  be  in  bar  of  dower.  [See  Ttnnty  v.  Tinney^  8 
Aik,  8.]  But  in  a  late  case  before  Lord  King  of  Vizard  v.  Longdate^  on 
a  bond  before  marriage  for  the  wife's  livelihood  and  maintenance,  it  was 
held  a  satisfaction,  though  the  word  jointure,  was  not  used;  the 
reason  of  which  extends  to  the  present  case ;  which  is  very  strong  to  bar 
her.  The  circumstance  of  his  being  a  very  old  man,  and  marrying  a 
young  widow  who  made  a  very  prudent  bargain  for  herself,  will  not  in- 
fluence here.  If  it  had  gone  no  further  than  the  word  jotVi/ure,  I  should 
have  thought  it  intended  to  bar  her,  not  only  of  what  the  statute  would 
bar  her,  but  of  any  other  demand  as  a  widow.  Suppose  it  were  only 
articled  before  marriage,  that  it  should  be  for  her  jointure,  and  not  car- 
ried into  execution;  on  a  bill  for  performance  the  court  would  bar  her  of 
free  bench  as  well  as  dower.  This  is  said  not  to  be  dower,  and  it  cer- 
tainly is  not'  thirds ;  being  a  claim  of  the  whole ;  but  it  is  sometimes  an- 
alagous  to  dower ;  therefore  though  not  strictly  within  the  words,  it  will 
be  proper  to  give  it  a  liberal  construction.  Dower  is  also,  as  well  as  free 
bench,  in  some  cases  in  power  of  the  husband ;  for  though  he  cannot 
convey  ^way,  he  may  forfeit;  as  for  treason  within  the  statute  of 
Edward  3.  The  plaintiff's  construction  nuts  on  the  words  freehold  or  m- 
heritanct  is  right ;  it  being  the  meaning  ot  the  parties.  There  is  no  dower 
unless  out  of  inheritance :  and  then  tlie  word  inheritance  afterward  is  tau- 
tology, unless  applied  to  some  other  inheritance :  and  copyholds  are  inheri- 
tance by  the  custom  of  the  realm ;  for  though  this  be  a  nice  construction, 
iret  the  court  often  does  it  to  attain  the  intent  of  the  parties.  What  I  chiefly 
ay  stress  upon  is,  that  for  her^  jointure  alone  would  do ;  but  not  on  that 
singly.  The  words  provision  if  she  survive,  mean  the  same  as  in  Vizard 
v.  Longdate,  and  the  word  some  makes  no  diflerence ;  for  it  is  not  said 
some  part.  This  then  was  the  intent,  and  if  the  declarations  set  out  in 
the  answer  had  been  proved,  they  would  have  been  of  little  weight,  and 
a  contrary  construction  would  introduce  a  dangerous  precedent  in  fami- 
lies ;  for  there  are  few  estates  that  have  not  some  copyhold  mixed ;  of 
which  perhaps  the  owner  knows  not ;  and  it  would  be  mischievous  to  let 
ihe  widow  claim  it 


[  66  ]  LORD  UXBRIDGE  v.  STAVELAND  (1),  Mv.  25, 1747. 

(Reg,  Lib.  1747.  A.  fol.  339..  340.) 

Demurrer  liea  to  a  bill  for  discovery  of  an  asiignment  of  a  lease  without  license,  if  it  does 

not  expressly  wave  the  forfeiture. 
^Gollatersl  covenant  in  a  lease  not  running  with  the  land  binds  not  assigns. 

Tms  bill  was  brought  bj  the  plaintifi  against  the  defendants,  to  disco- 
ver whether  there  was  an  assignment  without  licence  of  a  lease  to  him, 
(1)  Entered  in  the  Register's  Book  under  the  title  of  '^  Earl  of  UxBridge  v.  Siaiham.^ 
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wherein  there  was  a  covenant,  that  the  lessee,  his  executors,  administra- 
tors, or  assigns,  will  grind  all  the  com,  grain,  or  malt,  they  shall  have  occa- 
sion to  use  or  spend,  at  the  plaintiff's  mill,  according  to  the  custom ;  and  to 
discover  what  com,  &jc.  has  been  used  that  was  ground  at  other  mills:  to 
have  a  satisfaction  for  it :  and  that  for  the  future  it  may  be  ground  at  the 
plaintiff's  mill. 

The  defendant  first  demurred  to  the  discovery  without  licence ;  because 
theplaintiff had  not  waved  the  forfeiture ;  citing  Ea.  Ab.  11. 

To  which  it  was  answered,  that  the  bill  was  not  Drought  on  the  founda- 
tion of  the  forfeiture,  or  determination  of  the  estate. 

Lord  CA^nce//or  allowed,  the  demurrer,  for  though  the  bill  goes  on  the 
fimndalion  of  the  defendants  being  assignees  and  tenants,  yet  there  is  a  dif- 
ference between  an  implied  aflirming  them  tenants,  and  an  express  wav- 
ing the  forfeiture :  for  if  the  defendants  now  make  the  discovery,  the  plain- 
tiff might  immediately  bring  an  action  thereon :  nor  could  the  defendants 
ccMncTnere  for  an  injunction ;  which  would  be  otherwise  on  the  express 
waiver. 

It  was  next  demurred ;  for  that  the  plaintiff  had  not  charged  or  aver- 
red the  defendants  to  be  assignees ;  but  only  that  he  was  informed  by  his 
steward.  But  if  he  had,  this  .was  a  collateral  covenant,  and  not  running 
with  the  estate ;  and  therefore  bound  not  assignees,  according  to  Sptnctr^s 
Casef  5  Co.  16,  and  both  the  custom  and  covenant  are  too  extensive  and 
unlimited. 

These  demurrers  were  also  allowed ;  for  the  custom  was  plainly  unrea- 
sonable, as  set  forth :  if  it  had  been  a  good  custom,  it  midit  have  helped 
this  part  of  the  case,  because  the  covenant  refers  to  it.  Then  within  this 
covenant  corn  for  the  horses,  <&c.  of  the  defendants  must  be  ground ;  and 
to  whatever  distance  the  defendants  removed  to  live,  they  must  bring  it 
to  the  plaintiff's  mill ;  so  that  this  is  a  collateral  covenant,  and  not  to  do 
any  tlung  relative  to  the  premises  leased ;  had  it  been  covenanted  to  grind 
all  the  com,  &c  they  should  sjpend  ground,  it  might  relate  to  the  premises ; 
and  running  with  the  land,  bmd  the  assignee.  The  covenant,  though  it 
will  bind  his  executors  being  representatives,  will  not  bind  assigns.  But 
setting  all  this  aside,  supposing  it  would  bind  assigns  (a)  they  ought  to  be 
shewn  to  be  assigns  in  a  bill  here,  as  in  a  declaration  at  law ;  which 
is  not  done ;  so  that  all  possible  objections  concur  against  the  relief  prayed. 

As  to  the  demurrer  to  the  discovery  of  what  com,  &c.  had 
been  ground  at  other  mills,  the  defendants,  by  the  denial  in  their     [  57  ] 
own  answer,  have  over-ruled  it 

(a)  Defendant  may  demur  if  plaintiff  doe*  not  abow  wme  ground  to  charge  him.  1 
Vera.  180. 


VANE  V.  VANE,  Mv.  25,  1747. 

(Reg.  Lib.  1747.  B.  fol.  95,  96.) 
Construction  bf  a  truat,  lurplui  rents,  dbc  not  included  in  the  term  *^  portion." 

Morgan  Vane,  a  younger  son  of  Lord  Barnard,  by  his  marriage  settle- 
ment  in  1731,  recites  the  provisions  he  was  in  titled  to  by  his  father's  set- 
tlements ;  and  among  the  rest  to  an  equal  share  of  £2000  after  the  father's 


57  MADD180N   V.   ANDREW.  [1747. 

death ;  then  there  was  a  trust  for  the  henefit  of  the  isnie  of  the  marriage ; 
and  a  covenant  by  him,  that  all  such  share  and  proportion  of  the  said 
£2000  or  any  other  sums  provided  for  the  portion  of  the  younger  children 
of  Lord  Bamardf  as  should  afterwards  come  to  him»  should  be  within  the 
aforesaid  trust 

The  surplus,  of  the  rents  and  profits  of  Lord  Bamartfs  real  estate 
limited  for  the  benefit  of  his  children,  after  amie  particular  provisions, 
was  in  1744,  during  Lord  Barnard* s  life,  decreed  to  be  distributed  among 
his  children.  The  present  bill  was  brought  against  Morgan  Vane  by  his 
children  to  have  his  share  of  that  surplus,  and  any  that  diouM  be  after- 
ward paid  him  by  order  of  the  court,  placed  out  for  the  benefit  of  the 
pluntin^  as  being  comprised  within  the  trust  of  his  marriage  settlement  in 
1731. 

Lord  Crancbllor. 
Though  this  case  is  not  quite  free  from  doubt;  yet  on  the  construction 
of  the  trust,  considered  with  the  circumstances  of  the  case,  I  thiidi  the 
plaintiffs  have  no  right  or  interest  in  the  defendant's  share  of  this  surplus 
(1).  Had  it  been  the  intent  to  extend  the  trust  thereto,  they  would  not 
have  omitted  it  in  the  recital  of  the  whole,  Morgan  Vamt  was  intitled  to  in 
his  father's  life  and  afterward.  It  cah  go  no  £strther  than  what  was  nor- 
tion  for  the  younger  children :  and  thus  surplus  cannot  be  considered  as 
such,  for  being  for  all  the  children,  it  takes  in  the  elder  also ;  and  the  elder, 
if  alone  surviving,  would  have  the  whole.  Nor  is  it  true,  that  the  trust 
would  take  in  any  other  provision  by  Lord  Barnard  (or  Morgan  Vane ;  for 
a  legacy  would  not  be  comprised  therein. 

(1)  So  declared,  and  the  bill  difmiwed  without  oostsw    Reg.  Lib. 


MADDISON  V.  ANDREW,  Ifov.  27,  1747. 

(Reg.  Lib.  B.  fol.  119.) 

Fewer.  Dlusory  appointment  (1).  ^  Legacy  given  to  the  children'^  of  S.  she  then  having 
but  one,  held  for  the  benefit  of  all  born,  or  to  be  born.  Testator,  on  renewal  of  a  leaae, 
takea  it  in  the  names  of  hie  brother  and  himself,  paying  the  fine  and  receiving  the  pro- 
fits himself.  Held  not  to  be  aaets,  but  vested  in  the  brother  beneficially,  upon  the 
ground  of  intention,  though  proved  but  by  one  witneas.  Power  to  charge  a  particular 
■um  reserved  by  owner  of  the  inheritance  not  executed  in  his  life-time,  held  to  be  exe- 
cuted in  substance  by  his  will,  charging  debts  and  legacies  on  all  his  real  and  personal  es- 
tate though  it  did  not  refer  to  the  power.    Illusory  trust. 

Legacy  to  Im  paid  (a)  at  future  day  is  vested,  but  not  where  the  sum  is  not  certain. 

Power  of  appointment  by  mother  may  be  unequally  distributed,  but  not  so  as  to  be  illuso- 
ry, uidess  there  is  a  great  misbehaviour  (2). 

Discretionary  power  of  a  parent  to  appoint,  not  being  executed,  does  not  devolve  on  the 
court 

Power  reserved  by  the  owner  of  an  estate  to  be  construed  liberally,  and  no  occasion  to  re- 
fer to  the  power  if  it  is  done  in  substance. 

Robert  Andrew,  havii^  a  wife,  two  sons,  Robert  and  John^  and  three 
(a)  Ante,  44.    Post,  307.    2  Brown,  75. 

(1)  Vide  Buiehtr  v.  Butcher,  9  Ves.  382, 378,  and  1  Ves.  &  fiea.  79. 

(2)  See  the  notes  and  references  to  the  Duke  of  Marlborough  v.  Lord  Oodohhiih  post,  2 
Vd.  61,  he  . 
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« 

daughters  Grace  y  Anne  and  Sarah^hy  his  will  made  2l8t«/tii^y  1732,  devises 
his  real  estate  to  his  eldest  son ;  gives  all  his  children  £800  portion  a-piece, 
makes  his  wife  executrix,  and  residuary  legatee :  then  by  a  clause 
in  the  m\\  gives  £600  to  be  by  her  disposed  of  to  and  amongst  [  58  ] 
his  three  daughters  in  such  proportion^  and  payable  in  such  man- 
fi«r,  as  she  shall  think  Jit  to  give  it  in  her  life^  either  by  will;  or  by  any  note 
cr  deed  in  writing  subscribed  by  her  in  the  presence  of  witnesses^  or  by  any 
other  disposition.  He  mother  on  the  marriage  of  her  daughter  Grace^  by 
verbal  agreement,  gives  her  £200,  and  afterwards  making  her  will  takes 
notice  thereof  as  a  part  and  proportion  of  her  share  of  £600,  and  in  fur- 
ther pursuance  of  her  power  gives  her  an  additional  £100,  then  gives  her 
daugnter  Jlnne,  who  was  dead,  and  to  whom  she  was  executrix,  her  share 
of  £200,  and  declaring  that  as  her  daughter  Sarah  had  behaved  unduti- 
fully,  and  married  the  present  plaintiff  without  her  consent,  she  would 
have  only  the  remaining  £100,  and  dies,  leaving  her  son  Robert  sole  execu- 
tor and  residuary  legatee ;  who  had  made  a  voluntary  settlement  of  real 
estate  on  his  brother  John^  remainder  over  to  his  sisters :  but  he  created  a 
term  of  1000  years,  vested  in  trustees,  that  he  might  by  any  deed  or  act 
executed  in  hs  life,  limit  or  appoint  any  part  of  the  premises  to  raise  any 
flurns  not  exceeding  in  the  whole  £4000  in  hb  life ;  which  if  not  done  in  his 
life,  and  he  should  die  unmarried  and  without  issue,  he  should  havi  power  to 
ehargCj  limit  or  appoint  any  sums  not  exceeding  in  the  whole  £1000 :  and 
not  having  charged  in  his  life  as  above  mentioned,  and  having  no  wife  or 
issue,  he  makes  a  will,  and  first  directs  all  his  just  debts  and  legacies  to  be 
paidf  charging  all  his  estate  real  and  personal  therewith  ;  then  gives  a  legacy 
of  £300  to  the  children  of  his  sister  Sarah,  to  be  paid  by  his  executor,  and 
equally  divided  share  and  share  alike,  at  their  respective  ages  of  twenty-one 
or  marriage,  with  interest  at  fourp^r  cent,  and  failing  the  share  of  any,  to 
the  survivors;  and  failing  the  share  of  all  to  his  sister  Chrace  ;  and  subject 
to  all  this,  gives  all  his  estate  real  and  personal  to  his  brother  John. 

The  first  general  question,  and  the  most  considerable,  was  as  to  the  £600, 
Sarah  claiming  an  equal  share  thereof  by  the  testator's  will ;  and  for  that 
purpose  to  have  the  mother's  distribution  set  aside,  and  the  £200  appoint- 
ed to  the  deceased  daughter  Anne  given  to  her. 

Lord  Chahgellor. 
The  power  of  distribution  given  to  the  mother  is  very  lai^e,  though 
confined  as  to  the  objects ;  and  the  intent  was  to  give  her  a  kind  of  dis- 
tress over  the  daughters.  It  must  be  admitted  there  is  a  good  appoint- 
ment of  the  £300  and  £100,  and  if  there  had  been  any  defect  in  the  ver- 
bal agreement,  which  there  was  not,  the  will  made  it  good.  The  only 
questicm  is,  on  the  £200  appointed  to  the  deceased  daughter  Anne  ;  and 
which  if  it  was  to  vest,  could  only  vest  in  her  executrix,  who  was 
the  mother  herself.  Several  questions  have  been  made  thereon ;  [  59  ] 
the  first,  if  it  be  any  question,  is,  whether  the  appointment  of  it 
is  goodt  if  it  is,  all  the  other  questions  are  out  of  the  case :  if  it  is  not 
good,  then  the  next  question  is,  whether  Anne  was  intitled  to  any  interest 
transmissible  to  her  executrix  1  and  if  not  so,  then  how  the  court  is  to  di- 
rect the  distribution;  whether  equally  or  discretionary  as  the  mother  might? 
.  As  to  the  appointoient  it  cannot  be  maintained ;  for  the  nsother  being 
limited  as  to  uie  objects,  could  appoint  it  to  no  other.  The  testator  plainly 
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intended  it  personally  to  them,  to  keep  them  obedient,  and  had  made 
other  provision  for  them.  If  therefore  Anne  had  left  children,  although  it 
would  be  hard ;  yet  the  mother  could  not  give  it  to  them,  they  not  being 
persons  within  the  description  of  the  power:  then  much  less  .could  she 
give  it  to  her  executor  or  administrator,  who  might  be  a  stranger  to  the 
tamily,  and  so  contrary  to  the  testator's  intent :  as  it  is  in  all  directions  of 
powers  confined  to  the  persons  of  the  objects. 

Then  secondly :  Whether  the  mother  as  representative  can  claim  this 
by  the  father's  will  in  default  of  appointment ;  which  depends  on  an 
interest  transmissible,  being  vested  in  Anne^  and  I  think  there  was  not 
such  an  interest :  as  to  the  vesting  or  not  vesting  of  legacies,  there  are 
several  distinctions  taken  both  in  the  ecclesiastical  court,  and  this  court, 
which  follows  the  ecclesiastical  court  as  to  legacies  of  personal  estate  (b) : 
as  where  in  general  it  is  to  be  paid  at  a  particular  day ;  it  is  vested,  and 
the  time  of  payment  only  postponed :  but  there  is  no  case  where  the 
court  has  held  a  legacy  or  interest  therein  vested,  where  the  certainty  of 
the  sum  could  not  be  said ;  as  here  it  could  not  at  the  death  of  the  father : 
so  that  it  was  contingent  and  suspended  till  the  mother's  execution  of  the- 
power,  or  till  it  was  at  an  end.  To  avoid  this  it  is  insisted,  that  this 
clause  must  be  construed  a  gift  among  them  equally,  subject  to  be  divest* 
ed,  and  the  shares  to  be  varied,  by  the  appointment :  but  the  words  of  the 
clause  will  not  bear  it ;  for  it  is  not  a  gift  to  the  daughters,  but  to  the 
wife  to  give,  &a  nor  are  there  any  words  of  equality.  If  it  could  be  a 
bequest  to  them,  it  would  be  joint,  and  to  survive ;  which  without  more 
would  put  an  end  to  the  question  for  Anne^s  representative.  But  the  con- 
sideration of  the  mother's  power  over  it,  shews  further,  that  it  was  contin- 
gent, not  vested ;  the  vforossuch  proportion  vary  the  proportion,  she  being' 
the  judge  of  it  (c) ;  and  if  she  makes  an  inequality,  the  court  will  not 
enter  into  the  motives  of  it,  unless  it  be  illusory ;  as  in  a  case  where  a 
mother,  having  such  a  power,  gave  only  an  eleventh  part  to  a  step-daugh- 
ter. Yet  even  where  but  a  trifle  has  been  given  to  one,  if  that  child  by 
misbehaviour  deserved  it  (though  it  must  be  very  gross  indeed)  the  court 
will  not  vary  it  Then  it  is  also,  in  such  manner  as  she  pleases  ;  so  that 
upon  an  improvident  match  she  might  appoint  it  to  the  separate  use  of 
the  daughter,  exclusive  of  the  husband,  which  shews  it  not  to  be  vested ; 
for  the  husband  would  take  any  interest  vested  in  the  wife.    If  the 

mother  died  without  appointment,  it  would  go  equally  amongst 
[  60  ]      them;  the  power  being  over,  and  it  becoming  certain  and  vested: 

if  all  three  died  before  the  mother,  the  representative  of  none 
would  take ;  but  it  would  sink  into  the  testator's  estate ;  being  only  for 
the  daughter's  benefit  But  in  this  case  it  survives  to  those,  who  were 
alive  at  the  mother's  death ;  it  not  being  vested  subject  to  be  divested 
but  contingent ;  and  if  it  could  vest,  it  is  joint,  not  in  common. 

(b)  1  Brown,  191,  298,  where  Lord  Loughborough  laid  down  the  role  to  hef  that  where 
the  time  ie  annexed  not  to  the  gift,  but  to  the  eubiitance  of  the  gift,  there  it  lapeee  by  the 
death  of  the  legatee.  In  1  Brown,  444,  a  legacy  towarda  establishing  a  biahop  in  America 
was  held  not  void,  though  none  as  yet  appointed ;  the  money  was  ordered  to  remain  in 
court  till  the  appointment    1  Brown,  108.    2  Brown,  58.    Post,  211. 

(e)  In  Free.  Chan.  256,  it  is  held.  That  where  a  mother  has  a  power  to  divide  an  estate 
among  her  children,  she  must  do  it  equally :  1  Co.  177.  1  Vern.  66,  355, 414.  2  Vem. 
51S.    Ca8.temp.Talb.73.    2Vol.361,640.    Cowp.  651.    Brown,  450. 
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Then  thirdly,  what  most  become  of  the  £200  of  which  the  mother 
made  no  appointment,  and  nothbg  vested  at  the  father's  death  ?  It  is 
insisted,  that  the  mother's  discretionary  power  is  devolved  on  the  court, 
which  may  appoint,  as  it  pleases,  and  ought  therefore  to  give  the  £200 
to  the  plaintitf  to  make  an  equality :  but  there  is  no  such  devolution  on 
the  court  (d) :  it  is  true,  that  powers  have  devolved  on  the  court  by  non- 
.  acting,  misbehaving,  or  death  of  trustees :  as  in  the  appointing  mainte- 
nance ;  it  being  a  necessary  thing :  so  as  to  a  legacy  given  under  restraints 
of  marriage,  to  prevent  which  the  court  has  acted  very  largely.  But  this 
is  a  particular  kind  of  parental  discretion,  with  which  the  court  has 
nothing  to  do :  so  that  the  true  construction  is,  that  since  the  mother  is 
dead  without  executing  the  power  as  to  this  part,  and  there  are  two  of 
the  objects  aUve,  it  vests  in  them  equallv  to  be  divided,  and  there  is  no 
ground  for  the  court  to  prefer  one ;  which  is  consistent  with  the  construc- 
tion of  the  former  point  But  if  this  power  had  devolved  on  the  court, 
there  would  be  no  ground  to  give  the  plaintiff  a  preference ;  whose  be- 
haviour has  not  been  commendable,  and  given  the  mother  just  cause 
of  offence :  although  the  court  would  not  therefore  exclude  her  entirely. 

The  second  general  question  was,  in  whom  the  legacy  of  £300  in  the 
'Will  of  Robert  the  son  should  vest:  whether  in  the  only  child  of 
Sarah  alive  at  the  making  the  will ;  or  also  in  those  since  born  or  to  be 
bom? 

Lord  Chancellor. 

I  doubted  at  first :  but  now  think  it  was  meant  for  the  benefit  of  all  the 
children  Sarah  should  have ;  for  the  testator,  knowing  she  had  but  one 
then,  has  yet  given  it  to  children,  has  appointed  out  survivors :  and  given 
it  over  to  ano£er  branch  of  his  family ;  which  he  could  not  mean,  tSl  all 
failed. 

The  third  general  question  was  as  to  the  fund  for  the  payment  of  this 
£300  legacy;  personal  assets  not  being  admitted  sufficient:  in  aid  of 
which  it  was  insisted,  a  leasehold  estate  held  of  the  dean  and  chapter  of 
Durham  should  be  brought  as  equitable  assets ;  for  that  though  the  testa- 
tor on  the  renewal  of  the  lease  had  inserted  his  brother  John 
the  defendant's  name  with  his  own,  he  was  only  a  trustee;  for  [  61  ] 
the  testator  alone  paid  the  fine  and  rents,  and  received  the 
profits. 

To  rebut  which,  the  defendant  proved,  that  the  testator  put  in  his 
brother's  name,  as  his  father  did  his ;  and  intended,  he  should  have  the 
benefit  of  it,  if  he  survived ;  which  though  but  by  one  witness  yet  being 
uncontradicted  and  unimpeached,  Lord  Chanctllor  held,  was  sufficient 
evidence  to  rebut  the  resulting  trust,  and  in  support  of  the  survivorship, 
the  term  being  in  point  of  law  vested  in  them  both ;  and  all  resulting 
trusts  being  liable  to  be  rebutted  by  evidence  of  the  testator's  intent  So 
that  this  was  not  part  of  the  assets  of  Robert  the  son. 

Then  the  plaintiff  insisted  that  the  £1000  which  Robert  had  power  to 
chaise  on  the  real  estate,  ^ould  be  assets,  or  a  charge  by  the  will  for 
payment  of  the  legacy. 

Lord  Chancellor  was  of  opinion,  that  it  should ;  for  being  a  power 

id)  Port,  643,  vol.  2d. 

Vol.  L  I 
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served  by  the  absolute  owner  of  the  estate  making  a  voluntary  settlement 
on  his  brother,  it  should  be  construed  liberally,  being  a  reservation  of  part 
of  the  ownership :  although  it  is  different,  where  the  power  is  over  the 
estate  of  a  stranger ;  and  yet  some  of  those  have  been  construed  liberally, 
to  the  prejudice  of  the  remainder  man.  Then  as  to  his  execution  of  it,  he 
has  used  the  word  charge,  which  is  the  word  in  the  power ;  nor  is  there 
any  occasion  for  his  referring  to  the  power,  if  he  does  it  in  substance :  as 
in  Sir  Edward  CUre's  case  in  Coke:  and  it  is  only  a  shadow  of  a' 
diflerence,  that  he  has  charged  all  his  estate ;  whereas  this  was  before 
settled  to  uses,  for  these  powers  to  the  owner  are  to  be  considered  as  part 
of  the  property:  but  this  is  most  strictly  so;  the  term  being  in  trust  for 
himself,  which  is  the  same  as  the  legal  estate ;  and  this  is  stronger  than 
the  case  of  Coventry  v.  Coventn/,  where  a  power,  though  never  executed, 
was  held  to  charge  the  remainder  man,  on  this  same  ground  (1),  being 
part  of  the  ownership. 

(1)   See  neverthelew.  Holme*  v.  CoghiU,  7  Ves.  499.    12  Vea.  206,  and  post,  5  toL 
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(Reg.  Lib.  1747.  B.fol.  675.) 

Party  having  notice  through  hit  agent,  of  sufficient  to  make  hira  inquire  as  to  the  title^ 
cannot  protect  himself  by  procuring  the  legal  estate.  Attorney,  &c.  may  object  to  an- 
swer as  a  witness  as  to  confidential  communications  (1). 

Notice  to  an  agent,  as  well  as  personal  notice,  will  affect  the  party,  and  the  deposition 
of  the  agent  will  be  allowed  to  be  read. 

Edward  Maddox  suffered  a  recovery  of  an  estate  in  ^.  descended  to 
him  in  tail ;  and  afterwards  settled  all  his  lands  in  ^.  upon  his  family :  a 
tenement  in  A.  of  which  he  had  the  reversion  after  an  estate  for  life,  de- 
scended to  him  in  tail  by  the  death  of  the  tenant  for  life ;  he  sufiers  a  re- 
covery of  it,  and  devises  it  to  his  younger  son  in  fee,  because  the  elder  had 
disobliged  him :  he  afterwards  mortgages  it,  together  with  £200  that  he 
had  a  power  to  charge  on  the  settled  estate,  for  the  securing  £200,  which 

he  borrowed;  and  dies. 
[  62  ]  The  mortgagee  applies  to  the  elder  son  for  the  money ;  who 

at  first  disputed  the  payment ;  but  afterward  submitted  thereto, 
upon  the  mortgagee's  assigning  to  him  that  tenement  so  charged,  that  he 
might  stand  in  his  place ;  to  which  the  mortgagee  agreed  upon  his  cove- 
nanting to  indemnify  him  from  making  this  assignment ;  he  having  heard 
of  the  younger  son's  title.  The  eldest  son  mortgaged  the  tenement  to  Bet- 
ton,  who  had  advanced  the  money  for  the  payment  of  the  former  mort- 

The  first  question  was,  whether  the  plaintiff  the  younger  son,  had  any 
title  to  this  tenement ;  Betton  insisting  that  the  father  had  no  right  to  de- 
vise it,  being  comprised  within  the  settled  estate. 

Secondly,  supposing  he  had ;  yet  in  equity  there  was  np  ground  to  take 
it  away  from  him,  who  was  a  mortgagee  for  valuable  consideration  with- 
out notice  of  that  title. 

U)  See  2  GwiU.  Bac.  Ab.  579,  580.    4  T.  R.  759,  and  2  Vof .  jun.  189. 
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Lord  Chancellor. 

As  to  the  first  question ;  the  plaintiff  had  a  title  subject  to  the  father's 
mortgage,  which  was  only  so  far  a  revocation  of  the  will  as  to  let  in  the 
mortgagee's  security.  The  original  settlement  was  only,  of  what  was 
comprised  in  the  recovery,  which  this  tenement  was  not ;  the  father  not 
then  having  the  freehold,  nor  intended  so  to  be,  as  all  the  subsequent  acts 
shew;  viz.  bis  sufiering  a  recovery  of  it,  devising  and  mortgaging  it 

Then  as  to  the  second ;  Betton  says  true,  that  he  had  a  good  r^ht  to 
take  the  conveyance  from  one,  who  was  heir  at  law  and  in  possession ; 
and  having  an  assignment  from  the  mortgagee ;  but  it  appears  on  all  the 
circumstances,  that  he  had  notice  of  the  plaintiff's  title :  for  which  it  is  not 
material  whether  it  was  personal  or  nO)  notice  to  his  agent  being  suffi- 
cient (1).  Here  is  such  evidence  of  general  notice,  either  to  the  party 
himself,  or  to  his  agent  to  take  care,  as  made  it  necessary  for  him  to  in- 
quire into  the  title ;  which  he  not  having  done,  must  take  the  consequence ; 
the  mortgagee  swearing  that  Beiton^s  agent  was  present  at  the  execution 
of  the  assignment,  when  the  indemnity  was  insisted  upon ;  and  the  agent 
STirearing  that  the  deeds  were  laid  before  counsel,  who  made  objections 
about  the  plaintiff's  title.  But  if  there  was  more  doubt  on  the  parol  evi- 
dence, the  assignment  itself  is  strong  evidence ;  for  it  has  not  the  face  of 
an  assignment  to  a  person  having  the  equity  of  redemption ;  for  it  is  sub- 
ject to  the  equity  of  redemption,  and  was  plainly  meant  to  keep  the  mort- 
gage on  foot,  if  he  had  not,  but  some  other  person  had,  the  equity  of  re- 
demption; as  the  covenant  to  indenmify  also  supposed. 

The  reading  of  the  agent's  deposition  was  objected  to.  [  ^^  ] 

Lord  Chancellor  said,  that  though  an  attorney  or  counsel  con- 
cerned for  one  of  the  parties  may,  if  he  pleases,  demur  to  his  being  exami- 
ned as  a  witness ;  yet  if  he  consents,  the  court  will  not  refuse  the  reading 
his  deposition.    This  objection  has  been  often  made ;  and  though  some 
particular  judges  have  doubted,  it  is  now  always  over-ruled  (2). 

(1)  See  Le  Neve  v.  Lt  JV>ve,  p^t,  64,  and  2  toI.  370. 

m  Thia  18  not  quite  correct  law  ;  for  a  court  will  often  stop  such  a  witness.  See  4 
T.  IL  759.    2  Ves.  jun.  189.  and  GwiU.  Bac  Ab.  2  vol.  579,  580. 
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(Reg.  Lib.  1747.  A.  fol.  306.) 

S.  C  3  Aik,  485.  ipuid  vt<f£<— Copyholds  unsurrendered  by  mistake,  want  of  surrender 
■nppUed  in  faToar  of  a  younger  child. 

GjBCMioE  De2Vshire  made  his  will  thus :  <<  I  give  all  and  every  my  free- 
hold and  copyhold  messuages,  lands,  tenements  and  hereditaments,  (having 
surrendered  the  copyhold  part  thereof  to  the  use  of  my  will)  situate,  lying 
and  being  in  L.  to  Banks  (1),  and  the  heirs  of  his  body,  remainder  over: 

(1)  Not  so.  The  devise 'was  to  the  plaintiff,  his  daughter  (who  married  the  plaintiff, 
BonJBf)  md  the  heirs  of  her  body. 
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and  the  said  copyhold  part  thereof  shall  be  subject  to  the  payment  of 
£400  mortgage,  which  is  on  part  thereo£"(2). 

The  testator  had  but  two  copyhold  estates  in  L.  one  qf  which  he  had 
surrendered  to  the  use  of  his  will :  the  other  not. 

The  question  was,  whether  the  defect  of  surrender  of  part  of  the  copy- 
hold should  be  supplied  against  the  son  and  heir  of  the  testator  (3)  ?  For 
whom  it  was  argued,  that  it  should  not,  from  the  intent  of  the  testator  to 
devise  nothing  but  what  was  surrendered ;  although  the  court  will  supply 
it  in  several  cases  of  younger  children,  if  not  contrary  to  the  intent  In 
the  case  of  the  King^s  Head  Inn  in  Tumham  Green  [3  Atk,  8.  and  MenY. 
Poultonf  post,  121.],  which  was  a  copyhold  house,  but  three  parts  of  it  in 
one  manor,  and  one  in  another  manor :  the  testator  there  devised  all  his 
copyhold  estate,  which  he  had  surrendered  to  the  use  of  his  will :  having 
surrendered  only  that  which  was  in  the  manor  including  the  three  parts ; 
and  the  court  held,  that  only  should  pass. 

For  plaintiff  it  was  alleged,  that  there  were  several  declarations  by  the 
testator,  of  his  having  surrendered  all  his  copyhold  to  the  use  of  his  will : 
and  therefore  under  a  mistake  which  thiis  court  will  supply. 

Lord  Chancellor. 
That  is  but  a  parol  declaration ;  of  which  I  cannot  take  notice ;  but  I 
think,  there  are  words  sufficient  to  take  in  this  copyhold  estate ;  the  de- 
scription being  as  large  as  possible  to  take  in  the  whole ;  and  what  is  to 
confine  it  is  in  a  parenthesis,  and  in  nature  of  a  recital ;  therefore  not  like 
words  containing  a  description.    This  therefore  .differs  from  the  case 

cited;  which  was  determined  by  me  with  great  reluctance ;  the 
[  64  ]     relative  pronoun  uchich  there  making  it  restrictive.    Suppose 

the  testator  had  begun  with  the  recital,  that  "  whereas  he  had 
surrendered,  &c."  in  which  he  had  been  mistaken ;  yet  the  words  of  the 
grant  should  have  their  full  effect :  but  the  latter  words  sufficiently  shew 
his  intent  to  give  the  whole ;  describing  it  as  part  of  what  he  before  devised, 
and  shewing  he  meant  to  give  more  than  the  part  subject  to  the  mort- 
gage :  and  he  had  no  other  copyhold  exce{(t  that  in  question ;  which 
therefore  comes  within  the  description ;  and  the  defect  of  surrender  must 
be  made  good  (4). 

(2)  And  he  directed,  ^  that  as  well  the  said  freehold  as  the  said  copyhold  estate  should 
^  be  subject  to  an  annuity  of  j£50  to  the  defendant  his  son  [and  heir]  for  life."  R*  L. 

(3  In  favour  of  a  younger  child. ' 

(4)  It  is  to  be  observed,  that  a  considerable  alteration  has  been  lately  made  in  the  law 
relative  to  copyholds,  by  the  stat.  55  Geo.  3.  ch.  19^  which  dispenses  with  the  necessity 
of  a  surrender  in  respect  of  all  testators  dying  after  the  passing  of  that  act,  upon  payment 
by  the  persons  intitled  or  claiming  of  all  duties,  fees,  &c.  that  would  have  been  due  and 
payable  in  case  a  surrender  had  been  made.  It  is  also  to  be  noticed,  that  t^  tumt  moti 
advisable  to  surrender  to  the  use  of  the  will  in  every  case  where  it  can  be  done,  notwith- 
standing the  benefit  of  the  act.  See  Scriven  on  Copyholds,  129.  The  act  in  question  is 
inserted,  ibid.  p.  610. 
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(Reg.  Lib.  1747.  B.  foL  109.) 

&  C.  3  jf  Ifc.  646.  wSniA.  436«— JVbltM  to  an  attomej  of  a  prior  eonoeyance  unregistered  will 
poitpone  a  coiiTeyance  for  the  benefit  of  the  principal  which  has  been  registered.  Notice 
to  agent  is  notice  to  a  party. 

If  on  marriage  eettlentent  an  ag«ait  it  employed  on  both  aidea,  both  will  be  affected  by 
notice  to  hun.  Nor  is  it  material  on  whoae  recommendation  or  advice  he  was  employ- 
ed. 

Though  the  court  will  not  decree  against  a  distinct  denial  by  answer  of  a  fact  charged 
and  supported  only  by  one  witness ;  such  denial  must  be  positive,  full,  and  complete. 

Though  the  register  act  Tests  the  legal  estate  according  to  the  prior  registry,  yet  it  is  left 
open  to  all  equity :  and  notice  even  to  an  agent,  of  a  prior  purchase  not  registered  will 
affect  a  subsequent  purchase,  though  registered. 

The  court  often  gives  credit  to  a  party's  answer,  so  as  to  make  it  the  foundation  of  an  in- 
quiry. 

Edward  Ls  Neyb  in  1718  married  his  first  wife,  who  then  had  a  con- 
siderable fortune ;  a  freehold  and  personal  estate,  with  more  personal  es- 
tate in  expectancy.  His  father  had  a  leasehold  estate  which  by  articles 
were  covenanted  in  consideration  of  the  marriage,  and  her  personal  estate, 
to  be  settled  on  trustees  and  their  heirs  for  Edward  Le  Neve  for  life ;  then 
for  his  intended  wife  for  life,  for  a  jointure  if  she  survived  him :  after 
their  death,  in  trust  for  the  issue  of  the  body  of  Edward  by  her  in  such 
manner  as  he  by  deed  in  life,  or  by  his  will  uiould  appoint :  in  default  of 
such  issue,  to  Edward  and  his  heirs. 

The  m£urriage  was  had,  and  a  settlement  made  in  pursuance  of  the  ar- 
ticles ;  there  was  issue ;  the  wife  died :  the  only  children  now  living  were 
the  present  plaintiffi,  a  son  and  a  daughter.  In  1743  Edward  Le  Neve 
married  a  second  wife ;  but  previously  entered  into  articles  with  her 
trustees,  for  settling  this  very  estate  on  himself  for  life,  then  on  her  for  her 
jointure,  and  on  the  issue  of  that  marriage;  pursuant  to  which  a  settle- 
ment was  made. 

This  estate  was  subject  to  the  StaU  7  Queen  Anne^  cap.  20.  which  re- 
quires registry.  The  first  marriage  articles  and  settlement  were  never 
registered ;  the  second  were.  Edward  Le  Neve  also  mortgaged  this  lease- 
hold estate,  as  absolute  owner. 

The  bill  (1)  was  brought  by  the  children  of  the  first  marriage,  to  have 
an  execution  of  the  trust  of  the  leasehold  estate  settled  thereby ;  and  in 
order  thereto  to  have  the  subsequent  articles  and  settlement  postponed, 
though  roistered :  on  the  foundation  of  notice  to  the  second  wife,  or  her 
agent  or  trustee,  of  the  first  articles  previous  to  her  marriage,  and  the  exe- 
cution of  the  second  articles;  and  to  have  the  leasehold  estate  disincmn- 
bered  of  the  mortgages  made  in  prejudice  of  the  trust :  and  that  the  plain- 
tiffi may  be  let  in  according  to  the  contingency. 

Lord  Chancellor^  having  taken  time  to  consider  of  the  case,  now  pro- 
nounced his  decree.    The  first  settlement  of  this  leasehold  estate  is  an  odd 
one,  for  it  is  settled  as  a  freehold  estate :  however  that  will  not 
afifect  the  question,  .as  it  will  vest  in  a  proper  manner.    The     [  65  ] 
plaintiffi  admit  the  law  to  be  against  them  firom  the  defendant's 

(1)  Vide  attte«  61.  Such  notice  must,  howeyer,  be  in  the  same  transaction.  Fitzgib. 
207.  2  Atk.  242.  3  Atk.  294.  392.  Bam.  Ch.  220. 
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roistering;  because  the  act  gives  the  legal  estate  where  the  register  has 

!>Iaced  it,  so  that  the  general  question  is,  whether  there  is  sufficient  equity 
or  the  plaintifis  to  get  the  better  of  the  legal  estate  vested  in  the  defend- 
ant's trustee,  who  is  a  purchaser  for  valuable  consideration  ?  which  will 
depend  on  the  point  of  notice,  and  the  consequences  of  it.  To  determine 
this,  several  questions  have  been  considered :  first,  whether  it  sufficiently 
appears,  that  one  J^orton  was  agent  or  attorney  for  the  second  wife  ? 
Secondly,  whether  there  is  sufficient  evidence  of  notice  to  him  of  the  first 
articles ;  such  as  will  be  admitted  according  to  the  rules  of  this  court  T 
Thirdly,  supposing  there  is  sufficient  evidence,  whether  in  equity  it  will 
afifect  Ibe  defendant's  purchase,  and  oblige  the  court  to  postpone  the  se- 
cond articles  and  settlement  to  the  first ;  notwithstanding  the  registry  act 
[7  Ann.  c.  20.] 

The  first  question  will  depend  upon  the  answer  of  the  defendant  the 
second  wife ;  who  in  general  has  denied  notice  of  the  first  articles  ani 
settlement ;  but  says,  that  JSTorton  was  not  employed  for  her,  but  as  an 
attorney  for  her  intended  husband ;  admitting  that,  he  might  prepare  the 
articles,  she  having  a  confidence  in  him  from  her  husband's  recommenda- 
tion. So  that  her  general  denial  must  be  taken  with  this  admission ; 
which  leaves  it  open  tothe  proof  of  notice  to  her  agent,  although  personal 
notice  is  denied.  It  is  said,  that  notice  to  her  husband's  attorney  or  agent 
wiU  not  afiect  her ;  but  she  has  sufficiently  admitted,  that  he  was  agent 
or  attorney  for  her,  by  her  consenting  to  his  preparing  the  articles,  from  a 
confidence  in  her  husband.  So  that  no  matter  what  ground  she  went 
upon,  or  on  whose  recommendation  or  advice ;  it  being  the  same  to  the 
plaintiff :  for  it  would  be  very  inconvenient  and  mischievious  to  take  into 
consideration  the  recommendation,  from  whence  an  agency  arose ;  n^  is 
it  material,  that  the  husband  also  employed  him ;  there  being  several 
cases  where  in  marriage  settlements  the  same  counsel  or  attorney  are  em- 
ployed on  both  sides,  who  would  be  both  afiected  with  notice  to  him ;  it 
being  the  same  to  a  person  having  an  equity.  There  are  two  very  strong 
cases  for  this ;  as  Brotherion  v.  Hatt,  2  Vera.  574,  where  the  agent,  whose 
notice  affected  the  party,  was  employed  on  both  sides,  as  I  take  it,  and 
which  is  very  clear  authority :  next  Jennings  v.  Moor,  2  Vern*  609  (2), 
where  the  subsequent  approbation  of  an  agent  affected  the  party  with 
notice ;  though  that  was  going  much  farther  than  is  necessary  to  go  in  the 
present  case.  These  cases  clearly  prove  it  to  be  not  material  to  the 
plaintiff,  upon  whose  recommendation  or  advice  Norton  was  employed, 
or  that  he  was  employed  by  both ;  it  being  good  notice  to  her,  that  he  was 

employed  by  her. 
[  66  ]  As  to  the  second  question :  it  is  objected  for  the  defendant, 
that  notice  being  denied  by  her  answer,  and  proved  by  one  wit- 
ness, it  is  contrary  to  the  rules  of  the  court  to  admit  it ;  which  is  generally 
true :  but  that  admits  of  this  distinction ;  where  the  defendant's  answer 
is  a  clear  denial  of  a  fact,  which  is  proved  only  by  one  witness,  the  court 
will  not  decree  against  the  answer.  But  where  it  is  not  a  positive  denial 
of  the  same  fact,  but  admits  of  a  difference,  that  it  is  only  a  denial  with 
respect  to  herself,  whereas  in  other  respects  it  will,  equally  affect  her, 

(2)  S.  C.  ace.  Bro.  P.  C  278.  (oct.  ed.)  under  title  ''  BlenJkame  ▼.  Jdtneni."  See  Mad- 
doz  ▼.  Maddox^  ante,  62.  post,  2  Vol  370.  Merry  v.  Abney^  1  Ch.  Ca.  38.  ShMm  ▼.  Cor, 
Amb.  624. 
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there  are  several  cases,  where  the  court  on  one  undoubted  witness  will 
decree  against  that  answer  (1) :  then  here  she  denies  only  personal  notice : 
which  is  a  negative  pregnant,  that  still  there  may  be  notice,  to  her  agent, 
and  is  a  fact  equally  material.  Then  Norton  swears,  that  a  copy  of  the 
first  article  was  delivered  to  him  previous  to  the  second,  to  take  coimsel's 
opinion,  and  that  he  might  have  verbal  notice  before:  which  is  very 
strong ;  and  the  copy  was  delivered,  to  see,  if  they  could  get  the  better  of 
this  very  settlement  So  that  this  is  such  an  evidence  of  notice,  as  to  be 
admitted  here. 

The  last  question  depends  on  two  things :  first,  whether  any  notice 
whatsoever  would  be  sufficient  to  take  away  from  the  defendant  a  pur- 
chaser for  valuable  consideration,  the  benefit  of  the  act  ?  Secondly,  whe- 
ther notice  to  the  agent  would  do  so  ? 

The  first  is  of  great  consequence  and  extent.  The  intent  of  the  pre- 
amble of  the  act  was  to  secure  subsequent  purchasers  and  mortgagees, 
against  prior  secret  conveyances,  and  fraudulent  incumbrances ;  for  the 
last  of  which  there  was  no  occasion  to  provide.  The  first  means,  that  a 
subsequent  purchaser  having  registered,  should  prevail  against  a  prior 
secret  conveyance,  of  which  he  had  no  notice:  but  if  he  had  notice  of  a 
prior  conveyance,  for  valuable  consideration,  which  was  vested  properly, 
that  is  not  a  secret  conveyance ;  the  act  does  not  say,  that  a  subsequent 
purchaser  shall  be  affected  with  no  equity  whatsoever ;  therefore,  though 
its  manifest  operation  is  to  vest  the  legal  estate  according  to  the  prior  re- 
gistry ;  yet  it  is  left  open  to  all  equity ;  for  there  is  no  danger  to  the  subse- 
quent purchaser,  who  might  refuse,  if  he  had  notice  of  the  prior  good  con- 
veyance. This  act  therefore  is  properly  compared  to  27  H.  cap.  16.  of 
inrolments  or  bargains  and  sales ;  being  much  to  the  same  effect,  though 
not  in  the  same  words.  The  meaning  of  this  act  was,  because  before, 
when  uses  were  in  being,  any  agreement  passed  the  use  to  the  bar- 
gainee from  the  bargainor ;  which  occasioned  great  mischief;  being  prejudi- 
cial to  the  crown,  intangling  purchasers,  and  overturning  the  common 
law  as  the  solemnity  of  livery :  to  prevent  which  it  enacted  inrolment 
But  the  rule  thereon  ever  since  is,  that  an  inrolment  by  a  subsequent  bar- 
gainee having  notice  of  a  prior  bargain  for  valuable  consideration, 
whether  by  actual  agreement  to  pass  immediately  or  by  arti- 
cles, is  not  material :  for  he  is  equally  affected  with  that  notice,  [  67  ] 
as  if  his  conveyance  was  by  ieoffinent,  or  lease  and  release. 
So  that  the  operation  of  equity  on  both  those  acts  is  the  same,  and  is 
reasonable ;  for  it  were  strange,  that  a  conveyance  in  such  a  form  should 
exclude  any  equity ;  which  would  give  an  opportunity  to  take  advantage 
of  having  the  legal  estate  to  comofiit  fraud :  and  to  this  purpose  the  cases 
put  for  the  plaintiffs  are  material.  As  suppose  a  purchaser  employs  an 
attorney,  takes  a  conveyance,  and  pays  the  money  and  orders  the  attorney 
to  register ;  which  he  neglects,  but  purchases  it  himself  and  registers  it, 
that  would  be  a  ground  for  relief:  so  if  it  had  not  been  his  attorney,  but 
one  who  prevailed  with  him  not  to  register :  or  if  it  was  done  by  one,  who 
was  privy  to  the  first  transaction,  and  knew  it  was  not  registered.  These 
cases  clearly  shew,  there  may  be  relief  against  the  force  of  those  words, 
which  gave  a  prior  right  to  the  prior  registry :  which  brings  it  to  the  con- 

(1)  See  1  Vera.  136. 161.  Port,  97.  2  Atk.  19. 140.  9  Ve«.  275.  12  Ves.  278,  Ac 
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sideration  of  the  cases  on  this  head ;  which  are  but  three.  The  first  is, 
Lord  Forbes  v.  Denniston^  [4  Bro.  P.  C.  189,  octavo  edit,  and  S.  C.  13 
Vin.  Ab.  550.  and  19  Vxru  AL  514j  which  not  being  rightly  understood, 
shall  be  mentioned  particularly.  It  arose  in  Ireland^  where  a  general 
register  Act,  6  Queen  Anne  (1),  Lord  Granard  was  seised  of  a  large 
estate,  of  which  he  was  only  a  tenant  for  life  by  marriage  settlement,  re- 
mainder to  his  first  and  every  other  son  in  tail,  with  power  to  make  leases 
for  three  lives,  or  twenty-one  years  in  possession :  in  1716,  there  were 
tenants,  who  surrendered  and  took  a  new  lease  fi'om  him  for  three  lives  at 
£30  per  ann.  but  it  was  not  registered :  he  becoming  indebted  came  to  an 
agreement  with  his  first  son  Lord  Forbes,  who  thereby  took  upon  himself 
to  pay  his  father's  debts,  and  to  pay  an  annuity  to  him,  and  another  to 
his  wife ;  in  consideration  of  which  the  the  father  conveyed  his  estate  for 
life  to  trustees  for  Lord  Forbes,  but  Lord  Forbes  had  no  personal  transac- 
tion in  this,  the  whole  being  done  by  one  Stewart  ;  who  during  the  treaty 
had  notice  of  a  lease  made,  and  got  the  last  conveyance  registered,  which 
the  lease  was  not.  The  trustees  brought  an  ejectment  to  recover  the 
estate  from  the  lessees ;  who  brought  a  bill  for  r&hef  in  the  Chancery  there, 
before  Lord  Chancellor  Middleton;  who  at  first  made  a  declaration, 
rather  than  a  decree,  that  the  conveyance  to  the  trustees  was  prepared 
to  destroy  the  lease,  which  was  not  registered;  and  was  therefore 
fraudulent  against  the  tenants,  though  done  without  the  intention  of  the 
father  or  son ;  and  recommended  it  to  have  the  lease  established;  if  not 
he  would  give  judgment  The*"  parties  not  agreeing,  he  decreed  it  frau- 
dulent, though  htewart  alone  had  notice,  and  decreed  a  perpetual  injunc- 
tion against  the  ejectment  Upon  appeal  to  the  Lords  here,  it  was  Ailly 
considered;  and  they  made  a  decree  23d  February,  1722,  which  requires 
explanation:  for  it  is  commonly  cited  as  if  the  ju<%ment  were  affinned; 
whereas  it  was  reversed;  not  because  the  Lord  Chancellor  there  went  on 
a  wrong  principle ;  but  because  he  made  a  wrong  decree  upon  that  prin- 

ple ;  for  thereby  the  lease  would  be  good,  though  not  warranted 
[  68  ]      by  the  father's  power.    The  Lords  therefore  reduced  it  to  what 

was  right ;  giving  the  tenants  fiill  relief  against  the  defect  of  the 
r^istry ;  quieting  the  possession  during  the  father's  life ;  and  granting  an 
ionuDction  against  the  judgment  in  ejectment :  but  after  the  father's  death 
leu  it  open  to  dispute  the  lease,  if  not  made  in  pursuance  of  the  power ;  for 
after  death  of  the  father,  who  was  only  tenant  for  life,  the  register  act 
was  out  of  the  case.  The  second  is  the  case  of  Blades  v.  Blades  (2), 
May  2, 1727,  by  Lord  King  ;  which  is  a  very  material  authority.  A  will 
'  not  being  registered,  the  heir  at  law  gets  into  possession,  and  mortgages  to 
one  who  registers ;  and  so  having  the  legal  estate,  and  beinga  purchaser  for 
valuable  consideration,  insisted  uiat  the  devisee  had  no  equity,  to  take  fix>m 
him  the  benefit  of  the  registry  act  But  the  mortgage  was  declared 
firaudulent  and  set  aside,  on  the  foot  pf  the  mortgagee's  having  had  no- 
tice of  the  will's  not  being  registered ;  yet  it  does  not  appear  in  the  bill 
or  answers,  that  there  was  any  chaise  of  actual  firaud ;  the  only  charge 
being  notice.    The  third  case  happening  on  the  r^istry  act  is,  Chival 

(1)  There  ie  a  material  difference  between  the  Registers  Act  for  Inland  and  those  in 
England'  By  the  Irish  act,  6  ^nn,  c^an  obMoluie  priority  is  expreuly  given  to  the  instru- 
ment first  registered.  Vide  Sch.  ic  Lef.  Rep.  98.  £t  ibid.  159,  160^->The  registry  of  a 
deed  in  /retovuf  is  not,  of  itself,  notice,  ibid.  90. 157. 

(2)1  Eq.Ca.Ab.358.pl.  2. 
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V.  Miccols  ^  Hall  (1),  in  the  Exchequer,  December  10,  1725,  which  is  a 
clear  authority  for  relief  against  the  registry  act,  on  the  circumstance  of 
notice :  but  it  is  not  material  to  state  it,  because  there  was  a  charge  of 
fraudulent  circumstances  in  the  party  claiming  the  benefit  of  the  act ; 
and  therefore  so  far  not  applicable  to  the  present  case.  The  two  other 
cases  went  on  notice  only,  and  the  first  on  notice  to  the  agent ;  for  the 
Lord  Chancellor  excused  the  father  and  son  from  notice  of  the  contri- 
vance. The  ground,  on  which  aU  the  cases  went,  was  that  taking  the 
real  estate  after  notice  of  a  prior  right  for  valuable  consideration  was  a 
fi^ud,  and  took  away  the  bona  fides  of  the  second  purchaser,' making  it 
mala  fides  ^  which  is  agreeable  to  the  definition  of  fraud  in  the  civil  law. 
Digest^  lib.  4.  tit,  3.  etfraus  nemini  patrocinari  debet  (2). 

This  being  so  on  notice  in  general :  the  next  consideration  under  this 
head  is,  whether  notice  to  the  attorney  or  agent  is  sufficient ;  which  is  a 
consequence  of  the  former  decision.  It  must  be  admitted,  that  some  notice 
would  be  sufficient,  as  actual  personal  notice ;  and  such  as  in  the  cases 
put  for  the  plaintiff;  and  fraud  in  the  party  being  the  foundation,  it  is  the 
same  whether  in  the  party  himself,  or  the  person  employed.  These  arti- 
cles were  put  into  Norton^ s  hands,  to  see  if  they  could  get  the  better  of 
them,  and  circumvent  the  issue  by  the  first  marriage ;  to  which  it  is  ob- 
jected for  the  defendant,  that  here  may  be  a  fraud  upon  her ;  for  admit- 
ting Norton  knew  of  this,  it  might  be  done  by  collusion  with  the  husband 
to  cheat  her ;  which  indeed  may  be  true,  and  has  happened  in  several 
cases ;  but  ought  not  the  person  who  trusted  and  employed  him,  at  whose- 
soever recommendation,  to  suffer  by  this  fraud,  rather  than  a  stranger? 
The  rule  is,  that  he,  who  trusts  most,  must  suffer  most.  This  imposition 
happened  in  the  two  cases  in  Vem,  and  that  of  Lord  Forbes :  and  yet  they 
were  affected  with  notice;  and  otherwise  it  would  overturn 
several  cases  determined  on  notice  to  agents,  and  make  it  very  [  ^  ] 
precarious ;  for  stents  do  frequently  use  imposition.  But  this 
case  is  stronger ;  for  Norton  was  not  only  her  agent  in  the  transaction, 
but  her  trustee ;  and  there  are  several  cases,  where  notice  to  a  trustee, 
who  is  not  barely  nominal,  being  privy  to  the  transaction  and  accepting 
the  trust,  will  afifect  the  party :  so  it  will  here,  and  take  from  the.  de- 
fendant the  benefit  of  the  register  act 

Then  the  question  is,  what  decree  should  be  made?  It  is  objected,  that 
the  plaintifiPs  interest  under  the  articles  is  merely  contingent:  and  it  is 
true,  that  without  issue,  it  will  go  to  the  father,  at  whose  death  the  will 
or  deed  appointing  must  be  known.  Yet  the  plaintiffi  are  intitled  to  come 
here  for  relief:  for  a  contingent  interest  is  such,  as  the  court  will  take 
care  for  the  benefit  of  the  party  when  it  hstppens. 

Decreed  that  Norton  having  full  notice  of  the  first  marriage  articles  and 
settlement,  the  second  should  be  postponed  thereto ;  and  the  trustees  in 
the  second  to  convey  and  assign  the  leasehold  estate  accordingly,  at  the 
expense  of  the  defendant  the  father :  but  as  to  the  other  defendants  the 
mortgagees,  no  notice  of  the  first  articles  being  proved  on  them,  the  plain- 
tiffi  have  no  right,  but  on  redeeming  them  for  what  is  due  for  principal, 
interest  and  costs.  But  the  plaintiffi  have  a  clear  right  to  have  the  lease- 
hold estate  disincumbered  against  these  mortgages  by  the  father ;  and  as 

(1)  1  8tnu  664.  (2)  3  Co.  Rep.  178.  b* 

VoL  I.  K 
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the  court  has  in  several  instances  given  credit  to  an  answer,  so  as  to  make 
it  the  foundation  of  an  inquiry,  let  the  master  inquire  what  portion  or 
provision  the  father  gave  his  daughter  upon  her  marriage  ;  fiw  it  would 
be  hard  to  direct  a  disincumbrance  as  to  her,  who  had  already  received  a 
portion.  The  father  to  pay  costs  hitherto;  and  had  not  the  plaintiffi  ex- 
amined Norton  as  a  witness,  they  should  have  costs  against  him. 

Note.  The  case  of  Irons  v.  Kidwel,  October  2ft,  1728,  was  cited  by  the 
Attorney  General ;  where  the  bill  was  to  set  aside  a  purchase  by  the  de- 
fendant, subsequent  to  the  plaintiflPs  title,  which  was  not  registered, 
whereas  the  defendant's  was :  and  it  was  there  insisted,  that  the  registry 
act  should  not  avail  the  defendant,  because  he  had  notice;  which  notice 
was  only  that  a  bill  was  filed  in  Chancery,  and  that  lis  pendens  should 
f  affect  the  defendant :  but  Lord  King,  though  he  allowed  the  general  rule 
of  notice,  thought  it  not  such  a  notice  as  should  take  away  the  defendant's 
benefit  of  the  statute ;  for  that  what  did  affect  the  party's  conscience, 
would  not  be  a  ground  for  equity  to  relieve. 


[  70  ]  SPERLING  v.  TOLL,  Dec.  11,  1747. 

(Reg.  Lib.  1747.  B.fol.  121.) 
At  the  Rolls,  Sir  William  Fortescut. 

Money  to  be  laid  out  in  land  considered  as  land.  Ezeoatory  trust  for  three  for  their  liree,^ 
as  tenanlt  in  common ;  if  any  died  without  issue  living  at  their  deaths,  their  shares  to  go* 
to  BurviTors ;  with  contingent  remainders  in  tail ;  and  remainders  over. 

Two  of  them  dying  in  testatrix's  life-time,  held  their  shares  lapsed^  and  went  over. 

Dorothy  Card,  having  a  .power  under  the  will  of  her  husband  to  dis- 
pose of  a  real  estate,  iii  pursuance  thereof  devised  it  with  the  residue  of 
her  personal  estate  to  trustees  to  turn  it  all  into  money,  then  to  lay  it  out  in 
the  purchase  of  land ;  one  moiety  thereof  to  the  use  of  her  brother  William 
for  hfe :  then  subject  to  an  annuity  of  £60  to  his  wife ;  to  his  three  sons 
during  th«ir  respective  lives,  without  impeachment  of  waste,  as  tenants  in 
common  and  not  as  joint  tenants;  but  so  that  if  any  of  these  three  shall 
die  without  issue,  living  at  the  time  of  their  death,  that  part  or  share  shall 
go  to  the  survivors ;  with  power  to  lease  and  make  a  jointure :  then  to 
trustees  to  preserve  the  contingent  estates  during  their  lives ;  which  were, 
after  their  respective  deaths,  to  the  use  of  their  first  and  every  other  son 
of  their  respective  bodies  lawfully  begotten,  severally  and  successively  in 
remainder,  according  to  priority ;  and  in  default  of  such  issue,  to  the  use 
of  the  daughters ;  in  default  of  them,  to  the  use  of  10  grandchildren  of  her 
husband's  sister,  their  heirs  and  assigns,  equally  to  be  divided  share  and 
share  alike,  as  tenants  in  common,  not  as  joint-tenants. 
^  Two  of  the  nephews  of  the  testatrix,  and  also  three  of  the  ten  de- 
visees over,  died  in  life  of  the  testatrix,  the  surviving  nephew  left  a 
Km. 

For  that  son  it  was  mristed,  that  he  should  take  the  whole  three  parts  of 
&e  nephews  as  tenant  in  tail;  this  not  being  a  devise  of  a  mere  legal 
estate  in  land,  but  an  executory  trust,  and  like  the  case  of  money  articled 
to  be  laid  out  in  land ;  on  which  the  court  will  put  a  di&rent  construe- 
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tion,  and  take  larger  strides  to  attain  the  intent,  than  on  a  devise  of  land : 
-which  intent  here  was,  that  nothing  should  go  to  the  devisees  over  till  a 
failure  of  issue  of  all  the  nephews. 

Against  this  it  was  said,  that  the  son  should  take  only  one  third,  his 
fkther's  share ;  and  that  the  other  two  shares  should  go  over.  This  is 
not  a  mere  devise  of  personal  estate  ;  the  question  depends  on  this,  whe- 
ther cross  remainders  are  limited  hj  this  will :  and  if  not  whether  the 
court  will  direct  the  settlement,  as  it  they  were.  They  certainly  are  not 
so  limited:  and  although  where  there  are  only  two  objects,  cross  remain- 
ders may  arise  by  intent  and  implication :  yet  it  is  not  so,  where 
there  are  three  or  more,  notwithstanding  the  plainest  intent ;  [  70  ] 
firom  the  inconvemence  that  would  foltew.  Gilbert  v.  fVitti/y  Cr. 
J.  666. 

Master  of  the  Rolls. 

This  must  certainly  be  taken  as  real  estate :  the  fund  itself  coming  out 
of  a  real  estate  directed  to  be  sold.  It  is  a  general  rule,  even  in  the  dis- 
position of  real  estate,  that  there  is  a  great  difference  where  it  is  executo- 
ry and  where  immediate ;  there  being  several  cases,  where  the  court  has 
-taken  a  greater  latitude  in  the  execution  of  the  former ;  where  it  is  execu- 
tory the  court  will  often  direct  it  in  strict  settlement,  where  the  party  would 
have  taken  an  estate-tail,  if  it  had  been  an  immediate  devise ;  this  is  un- 
doubtedly executory.  It  is  said,  the  intent  was,  that  while  there  was  isscie 
of  the  three  nephews,  it  should  not  go  over ;  and  that  being  executory,  it 
should  be  so  directed  The  court  will  always  go  as  far  as  po6sibi6  to  sup- 
port the  intent,  but  that  intent  must  appear  from  the  words  of,  the  will. 
There  are  few  cases,  where  evidence  of  the  intent  will  be  allowed  out  of 
the  words :  it  only  will  where  there  is  a  doubt  to  whom  the  residue  is 
given,  or  for  ascertaining  the  nature  of  the  legacy  or  person  of  the  lega- 
tee. If  then  the  court  is  so  very  cautious  where  there  is  evidence  to  prove 
the  intent,  much  more  ought  it  to  be  so,  where  that  evidence  arises  only 
from  the  surmise  of  counsel  or  of  the  party ;  the  court  is  to  carry  the  will 
into  execution :  not  to  make  one  for  the  party,  or  to  give  that  construction 
which  the  court  should  think  most  proper.  If  this  matter  was  laid  before 
the  testatrix,  she  might  think  it  reasonable,  that  it  should  not  go  over, 
while  there  was  issue ;  and  it  might  be  very  proper ;  but  that  does  not 
appear  from  the  words;  rather  the  contrary.  The  plain  construction 
carries  it  after  the  death  of  each  respectively ;  and  not  to  give  a  survi- 
vorship on  the  death  of  one  without  issue ;  for  it  is  given  in  conmion,  and 
survivorship  was  in  the  contemplation  of  the  testatrix,  as  appears  from  her 
directing  a  survivorship  for  life ;  apd  Iiaving  omitted  it  in  the  direction 
of  the  inheritance,  it  is  reasonable  to  suppose,  she  did  not  intend  it.  There 
is  no  occasion  therefore  to  have  recourse  to  the  case  cited  that  the  court 
will  not  give  cross  remainders  by  implication ;  because  it  does  not  appear 
from  the  words  of  the  will.  So  that  only  one  third  goes  to  the  son,  the 
other  two  to  the  remainders  over,  there  being  no  issue  female. 

Another  question  was  made ;  whether  the  shares  of  the  three  devisees 
over,  who  died  in  the  life  of  the  testatrix,  were  so  vested  as  to  be  trans- 
missible to  their  representatives,  or  should  lapse  1 

Master  of  the  Rolls  said,  it  was  hardly  to  be  called  a  question;  for  it  cer- 
tainly was    not  transmissible.     It  must  be   looked  upon   in   the   na- 
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ture  of  land,  and  though  it  was  personal  estate,  it  would  lapse;  bdng 
ffvea  in  common,  had  it  been  given  jointly  it  would  survive. 


ATTORNEY-GENERAL  v.  SMART,  March  4,  1747-8. 

Wh«re  a  decree  for  the  establishment  of  a  charity  should  be  made, an  information  will  not 
be  dismissed  because  it  prays  wron^f  relief;  but  the  court  of  Chancerr  will  not  act  in 
many  cases ;  and  has  no  jurisdiction  in  many  others,  as  foundation  under  a  charter,  &c 

(0 

Air  information  was  brought  to  have  the  increasing  surplus  profits  of 
a  charity  school,  founded  by  the  crown,  applied  for  the  benefit  of  the  mas- 
ter ;  but  the  master  was  not  a  party  thereta  There  was  a  cross  bill  to 
have  them  applied  for  the  benefit  of  the  poor  children. 

Lord  Chancellor. 
It  is  very  unfortunate,  that  these  causes,  called  charity  causes,  are 
more  often  reduced  to  the  single  question  of  costs  than  any  other.  This  is 
a  very  causeless  information,  and  should  be  dismissed  without  any  decree, 
if  it  was  not  for  the  cross  bill.  The  doctrine  is  true  in  general,  that  where 
there  is  an  information,  it  ought  not  to  be  dismissed,  but  there  should  be  a 
decree  to  establish  the  charity  according  to  the  intent  of  the  donor :  but 
that  rule  relates  to  private  charities;  for  where  there  is  a  foundation  for 
a  perpetual  charity  by  the  crown,  it  is  established  as  well  as  it  can  be  al- 
ready, by  a  higher  authority  than  this  court  This  is  a  foundation  by  the 
crown;  and  there  is  a  particular  direction  by  the  last  charter,  for  the  ap- 
plication of  the  revenue :  nor  will  I  make  a  decree  for  the  establishment 
of  a  charity,  which  is  properly  regulated  by  charter  from  the  crown.  The 
information  is  plainly  brought  for  the  benefit  of  the  master ;  and  had  it 
stood  on  that  only,  it  must  have  been  dismissed,  or  ordered  to  stand  over  to 
make  him  a  party.  According  to  the  case  of  Thttford  School^  8  Co.  136, 
if  the  whole  revenue  had  been  applied  for  the  master,  it  might  be  a 
ground  to  apply  the  increasing  surplus,  in  the  same  manner,  agreeable  to 
the  intent ;  but  there  has  been  great  alteration  here ;  as  a  doubt  whether 
the  whole  body  was  not  dissolved  for  not  taking  the  oaths,  and  so  a  new 
charter  granted  by  the  crown  (who  had  a  right  to  visit)  and  accepted  by 
the  corporation,  appointing  a  very  ample  salary  to  the  master ;  in  contra- 
diction to  which,  this  information  would  exhaust  the  whole  for  the  mas- 
ter's benefit,  and  take  it  from  the  poor  boys.  This  then  being  an  unne- 
cessary information,  and  in  contradiction  to  the  right  (/:),  the  relators  must 
pay  the  costs  thereoil    Nothing  should  be  more  discouraged  than  the 

(k)  On  this  account  there  must  be  always  a  relator,  therefore,  if  they  all  die  or  there  is 
but  one,  and  he  dies,  a  new  relator  must  be  inserted,  before  there  can  be  any  further  pro- 
ceedings.   Ch.  Pleas,  42.    «  Ves.  330. 

(1)  See  Attomey-Oenerai  v.  Parker^  ante,  43.  Attorney-Oeueral  ▼.  Talbot^  post,  78.  At" 
tomejf'OenaraL  v.  SeotU  post,  418.  Atiomesf-Oeneral  y.  MiddUton^  post,  2d.  Vol  W,  a 
Attanusf-Oentral  v.  WkUeUy,  11  Ves.  241, 247.  Attomty-Omend  ▼.  Jaekton,  ibid.  3(55, 
367, 372.  ExparU  Kirkby  Ravemworth  Htupital,  15  Ves.  306, 315,  &c.  Attomey-Omt" 
ral  ▼•  Earl  Ciarenionj  17  Yea.  491,  and  the  ctae  of  Birkhamttiod  Mioo^ft  Ves.  &  Bea.  134L 
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bringing  informations  colourablj  for  the  benefit  of  a  charity,  but  contrary 
to  the  real  charity  (2). 

(2)  The  late  act  for  the  regulation  of  charities  is  the  52d  Geo.  3.  ch.  101. 


STEPHENS  V.  TRUEMAN,  March  6, 1747-8.         [  73  ] 

(Reg.  Lib.  1747.  B.  foL  257.) 

On  marriage  of  a  daughter  there  is  an  agreement  that  the  father  shall  in  present  pay  for 
her  separate  use  j&500  to  which  she  was  not  intitled  unless  she  survived  him ;  and  that 
a  real  estate,  which  came  to  her  from  her  mother,  should  be  settled  afler  the  uses  of  the 
marriage  to  the  father  and  his  heirs ;  the  right  heir  of  the  father  intitled  to  a  specific 
performance  of  these  articles. 

In  marriage  articles  and  settlements,  on  good  and  valuable  considerations,  such  considera* 
tions  will  run  through  all  the  limitations  in  favour  of  the  remotest  remainder-man. 

Costs  paid  to  disinherited  heir  raising  a  fair  question  (1). 

A  won  AH  intitled  to  £500  (I)  if  she  survived  her  father,  and  to  a  moie- 
ty of  a  real  estate  (m) ;  the  other  moiety  belongbg  to  her  sister,  after 
\irho6e  death  it  might  come  to  her  (both  coming  on  the  part  of  her  mother) 
going  to  marrv  a  husband  who  could  make  no  provision  for  her;  the  fa- 
ther agrees  thereto,  and  in  consideration  of  natural  love  and  affection, 
agrees  to  give  her  this  £500  in  present  for  her  separate  use ;  the  other 
part  of  the  agreement  was,  that  the  real  estate  of  the  daughter,  whether 
in  possession,  or  such  as  should  any  way  come  during  the  coverture  should 
be  settled  to  uses,  viz.  to  herself  for  life ;  then  to  all  her  issue  by  that  or  any 
other  husband;  then  to  her  sister  and  her  issue;  then  to  the  father  and 
his  heirs. 

This  bill  was  brought  by  the  heir  of  the  father,  for  a  specific  perfor- 
mance of  the  agreement;  and  for  the  plaintiff  were  cited  the  cases  of 
Osgood  V.  Strode,  2  P.  Wms.  245,  and  Vernon  v.  Vernon,  2  P.  Wms.  695, 
(2),  and  Fagg  v.  J^ash,  October  22,  1744  (n),  where  Sir  Robert  Fagg  was 
seised  of  an  estate  in  fee,  and  on  the  marriage  of  a  son,  they  covenanted  to 
settle  it  to  the  uses  of  the  marriage,  remainder  to  the  third  daughter  of  Sir 
Robert,  who,  on  the  determination  of  the  precedent  estates,  brought  a  bill 
for  performance  against  the  heirs  at  law :  and  the  question  was,  whether 
a  court  of  equity  would  settle  it  upon  her,  who  was  a  mere  volunteer? 
Your  lordship  there  held,  that  every  party  had  a  right  to  have  it  carried 
into  execution ;  from  which  a  volunteer  should  not  be  cut  off  The  same 
reason  holds  for  carrying  into  execution,  a  settlement  on  a  child  by  a  fa- 
ther ;  the  court  extending  its  power  in  cases  of  agreement  to  things  not  in 
fee;  the  hastening  the  payment  of  the  £500  was  a  consideration,  and  the 
court  does  not  weigh  considerations  of  this  kind  to  see  whether  they  are 
adequate  or  not. 

for  defendant  It  was  settled  in  fUrsacre  v.  Robinson,  Chan.  Prec.  475, 
that  the  court  will  not  compel  a  specific  performance  of  a  voluntary  con- 
veyance. No  decree  has  been  made  on  the  foundation  of  a  voluntary  in- 
terest ;  none  of  the  cases  cited  went  on  the  ground  of  disputing  that  rule, 

(0  Atk.  186.  (m)  Wils.  356. 

(»)  Reported  in  3  Atk.  186,  by  the  name  of  Geruig  and  JVot^ 

(l)  Affirmed  in  Dom.  Proe.    See  1  Bro.  P.  C.  S67.  oot  edit 
(S)  The  court  ordered  the  heir  to  be  paid  his  eoeto. 
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which  governed  a  court  of  equity,  but  that  the  cases  were  not  within  the 
rule,  and  it  would  be  unreasonable  to  carry  it  to  the  plaintiff,  who  is  a  re- 
lation of  the  half  blood  to  the  daughter. 

Lord  Chancelloiu 

When  the  rules  of  thecourt  and  thenatureand  intentof  theaear- 
[  74  ]  tides  are  considered,this  is  a  strongcasefortheplaintijOT,  that  a  con- 
veyance should  be  to  the  plaintiff  in  fee  as  right  heir  of  the  father. 
The  old  rule  was,  and  is  now  generally  (although  of  late  not  so  strictly  adher- 
ed to)  that  nonecan  come  here  fora  specific  performance,  who  does  not  come 
under  the  consideration  of  the  agreement  [see  3  Atk.  188, 9, 90.  Mr.  Sanders^ 
edition] ;  as  that  it  shall  not  be  tor  the  benefit  of  collateral  branches  in  mar- 
riage articles ;  but  as  agreements  are  entire,  and  the  several  branches 
might  have  been  in  view,  the  court  has  in  latter  cases  laid  hold  of  any  cir- 
cumstances to  distinguish  them  out  of  it,  still  preserving  the  rule  in  general. 
If  therefore  there  was  any  kind  of  consideration,  the  court  would  ky  hold 
of  it  to  support  it,  as  in  Osgood  v.  Strode :  there  the  limitation  to  the  issue 
of  the  mairiage  was  expired ;  but  because  the  father  had  some  interest 
in  the  estate  settled,  part  moving  from  him,  and  it  micht  be  presumed,  that 
he  stipulated  for  the  collateral  branches,  they  were  held  within  the  consi- 
deration. The  court  has  got  out  of  it  in  another  way,  as  in  Vernon  v.  Ver- 
non,  because  an  action  might  be  brought  in  the  name  of  the  trustees; 
though  there  clearly  the  persons  claiming  were  not  within  the  considera- 
tion. Then  to  consider  the  nature  of  the  present  case ;  the  father  must  be 
taken,  not  to  be  obliged  to  pay  the  £500  m  which  the  daughter  had  only 
a  contingency ;  so  that  if  she  died  in  the  life  of  the  father,  her  representa- 
tive would  not  be  entitled  thereto ;  then  the  father's  paying  it  was  a  con- 
sideration for  any  benefit  the  daughter  might  give  him  in  the  articles. 
The  intent  of  the  wife,  as  well  as  the  other  parties,  was  to  settle  whatever 
she  might  be  intitlcd  to,  out  of  the  power  of  her  husband ;  which  would 
give  her  great  power  over  her  property,  and  over  him ;  so  that  he  should 
not  obliged  her  to  settle  it  as  he  pleased ;  and  for  the  precarious  and  re- 
mote interest  limited  to  the  father,  the  advancing  £500  by  him  was  a  suf- 
ficient consideration,  although  not  mentioned  for  a  consideration,  but  natu- 
ral love  and  affection  only;  for  the  whole  must  be  taken  entire,  and  one 
part  to  influence  the  other.  This  therefore  is  to  be  distinguished  from  all 
the  cases,  where  it  was  voluntary :  nor  was  it  unreasonable  to  limit  it  to 
the  father,  rather  than  the  collateral  relations  of  the  mother,  who  were 
more  remote  than  the  heirs  on  the  part  of  the  father ;  to  whom  it  might 
be  intended  to  go ;  and  to  whom  it  would  be  very  difficult  to  have  the  rever- 
sion go  by  limiting  it  in  any  other  manner  than  to  the  father  and  his  heirs, 
which  was  the  true  way.  Then  to  consider  this  on  the  reason  of  Vernon 
V.  Vernon^  an  action  would  lie  here  in  the  name  of  the  trustees,  with  whom 
the  daughter  covenanted  for  herself  and  her  heirs,  against  the  mother,  if  I 
should  not  decree  a  specific  performance ;  which  1  believe,  I  also  mention- 
ed as  an  ingredient  in  the  case  of  Fagg  v.  Mtsh^  where  an  action  might  be 
brought  The  description  here  intended  to  take  in  the  whole,  so  that  there 
must  be  a  conveyance  to  the  plaintiff  in  fee. 

But  no  costs ;  for  the  defendant,  being  a  disinherited  heir,  might  well  have 
the  opinion  of  the  court. 
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THE  CORPORATION  OF  CLERGYMENS  SONS  v.  SWAINSON, 

March  6,  1747-^8. 

Payment  of  interest  for  a  legacy  by  an  executor  firom  time  to  time  shall  be  evidence  of 
assets,  not  so  of  a  single  instance  of  payment  of  interest. 

Doctor  Grandorge  by  his  will  gave  £500  to  the  corporation,  to  be  by 
them  applied  for  the  benefit  of  the  daughters  of  the  poor  clergy  as  they 
shall  think  fit ;  but  by  a  codicil  directs  that  £500  be  placed  out  by  his 
executors  immediately  after  his  decease,  in  government  or  land  securities 
at  interest,  to  be  paid  to  five  poor  old  women  for  twenty-one  years,  if  they 
or  any  of  them  so  long  lived,  making  A.  and  B.  his"  executors ;  who  exhi- 
bit no  inventory  or  account,  but  pay  the  interest  during  their  lives ;  and 
the  husband  of  B.  after  her  death,  continues  to  pay  her  proportion. 

Both  executors  being  dead,  the  plaintiffi  brought  a  bUl,  as  legatees 
/bllowing  assets  for  payment,  and  insisted  that  a  minute  account  ^ould 
not  now  be  taken ;  but  that  the  acts  of  the  executors  were  as  sufficient 
evidence  of  assets  come  to- their  hands,  as  a  formal  admission  would 
be. 

For  defendants  it  was  insisted,  that  the  representative  of  B.  and  not  of 
her  husband,  should  be  brought  before  the  court  to  be  charged ;  and  that, 
though  the  court  has  followed  the  assets  into  the  hands  of  strangers  for 
l^atees  or  creditors ;  yet  the  court  has  not  taken  it  to  be  an  entire  ad- 
mission of  assets,  but  only  for  so  much. 

Lord  Chancbllor. 

This  is  a  particular  case,  and  such  as  it  is  incumbent  on  the  court  to 
assist  the  plamtifis  if  possible ;  and  not  put  them  to  the  taking  a  strict  ac- 
count of  the  assets  of  the  testator,  as  there  cannot  now  be  a  personal  exa- 
mination of  the  executors.  By  the  alteration  of  the  codicil,  the  corpora- 
tion had  no  right  to  demand  tms  legacy  till  after  the  death  of  five  persons 
or  twenty-one  years ;  the  question  is  as  to  the  fimd,  out  of  which  it  shall 
come.  The  court  has  often  gone  upon  this,  that  after  length  of  time  the 
acts  of  an  executor  shall  be  considered  as  evidence  of  assets  come  to  his 
hands :  especially  if  interest  had  been  paid  from  time  to  time ;  for  the  ex- 
ecutor must  be  presumed  to  know  what  he  did,  although  a  single  instance 
of  payment  of  interest  for  a  legacy  by  an  executor  wiU  never  be  consider- 
ed as  a  proof  of  assets.  What  other  ground  could  there  be  for  continuing 
these  payments,  if  the  principal  had  not  come  to  their  hands?  There  is 
no  one  liaving  a  right  to  the  effects  of  B,  but  her  husband  who  survived 
her ;  his  representative  therefore  is  sufficient  without  requiring  the  repre- 
sentative of  the  wife  to  be  brought  l>efore  the  court;  should  J  order  that, 
they  must  go  into  the  ecclesiastical  court,  and  to  what  end?  It  not  ap- 
pearing that  the  wife  had  any  separate  estate.  As  to  what  is 
said  of  an  admission  only  for  so  much ;  this  is  the  case  of  a  bus-  [  76  ] 
band,  who  possessing  all  the  assets  of  his  wife,  might  have  ap- 
plied them  for  his  own  use ;  and  a  devastavit  would  have  lain  for  a  wast- 
ing by  him  or  his  wife.  He  had  the  whole  power  over  the  assets,  whilst 
her  right  to  the  administration  continued,  and  it  is  admitted,  that  he  con- 
tinued the  payment  of  the  interest  after  her  death.  There  is  a  sufficient 
evidence  then  of  assets  come  to  the  hands  of  the  executors,  to  answer  the 
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legacy  between  them.  Let  the  question  of  the  proportion  be  between 
themselves ;  nor  shall  they  put  these  poor  people  to  a  minute  account  af- 
ter this  length  of  time,  and  after  such  acts  by  them,  and  no  inventory 
taken.  Nothing  is  more  necessary  than  to  keep  executors  to  deliver 
inventories. 


POLE  V.  POLE,  March  8,  1747-8. 

(Reg.  Lib.  1746.  B.  fol.  906.) 

Renilting  troBt. — A  father  haying  provided  for  hie  eldeat  eon,  bat  not  for  the  reet,  takee 

a  secaritj  for  the  proceeds  of  an  estate  sold  in  the  name  of  himself  and  eldest  son. 
Held  a  trust  for  the  father's  personal  representatives  (1). 

A  FATHSR  upon  his  son's  marriage  gives  him  a  considerable  advance- 
ment :  and  having  several  younger  children  besides,  vho  had  no  provision 
he  sells  an  estate ;  but  £500  omy  of  the  purchase  money  being  paid,  he, 
took  securihr  for  the  remainder  in  the  name  of  himself  and  his  son.  The 
father  received  the  interest  and  ereat  part  of  the  principal  without  any 
opposition  from  the  son;  as  did  his  executrix  after  his  death ;  the  son 
writing  receipts  for  the  interest 

A  question  was  now  made,  whether  the  son  should  be  considered  as 
trustee  for  his  father,  or  interested  in  his  own  right  ? 

Lord  Chavcbllob. 

No  doubt  where  a  father  takes  an  estate  in  the  name  of  his  son,  it  is  to 
be  considered  as  an  advancement,  but  that  is  liable  to  be  rebutted  by  sub- 
sequent acts  ;*  so  if  the  estate  be  taken  jointly,  so  as  the  son  may  be  inti- 
tled  by  survivorship ;  that  is  weaker  than  the  former  case,  and  still  de- 
pends on  the  circumstances.  The  son  knew  here,  that  his  name  was  used 
in  the  mortgage  deed,  and  must  have  known,  whether  it  was  for  his  own 
interest,  or  only  as  trustee  for  the  father,  and  instead  of  making  any  claim,, 
his  acts  are  very  strong  evidence  of  the  latter ;  nor  is  there  any  colour 
why  the  father  should  make  him  any  farther  advancement,  when  he  had 
so  many  children  unprovided  for :  and  in  using  the  son's  name,  the  father 
might  have  a  view  that  his  son  should  be  a  trustee  rather  thaii  another* 

«  See  2  Atk.  4S0. 


(1)  Maddiam  v.  Andrw^  ante,  60, 61.    StiUman  v.  Athdovm,  2  Atk.  477,  479, 480,  and 
notee  to  Mr.  Sanders'  ed. ;  and  see  Scroop  v.  Scroop^  1  Ch.  Ca»  27. 
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HILL  V.  BALLARD,  March  9,  1747-8. 

(Reg.  Lib.  1747.  A.  fdl.  292.) 

On  the  marriage  of  w9.  hia  riater  advances  him  £600  to  make  a  preteDt  to  his  wife,  and  Ji, 
procures  his  father  to  give  her  a  bond  for  the  amount  payable  at  a  month  after  his 
death.  A*  pays  his  sister  interest  during  his  father's  life  time,  and  for  the  month  af- 
terwards. On  a  bill  by  the  sister  against  the  representatives  of  her  father  and  her  bro- 
ther ;  held,  a  debt  on  the  estate  of  the  father,  not  to  be  indemnified  by  ^,  and  the 
plaintiff  was  also  decreed  her  costs  out  of  her  father's  estate.  Alittr^  if  such  a  transac- 
tion had  been  between  strangers.  Accounts,  memoranda,  &c.  of  the  father  read  in  fa- 
vour of  his  representatives,  although  objected  to  by  the  other  defendant  as  likely  to 
affect  him.  How  answer  of  one  defendant  may  affect  another  defendant.  As  to  secu- 
rities, &c.  in  fraud  of  marriage  agreemenlB  (1). 

A  SON  applied  to  his  father  to  advance  hhn  a  sum  of  money  upon  his 
marriage,  to  enable  him  to  make  a  present  to  his  wife ;  which  the  father 
refused ;  but  put  it  into  the  method  of  the  sister's  advancing  the  money  to 
her  brother ;  the  father  giving  an  obligation  as  a  collateral  security. 

The  father's  estate  thereby  becoming  liable,  the  question  now  was, 
whether  he  meant  only  to  be  a  surety  for  his  son,  and  consequently  to  be 
indemnified,  as  it  was  argued,  he  should;  the  son  having  paid  the  interest 
during  the  father's  life,  and  a  month  afterward ;  which  was  said  to  be 
strong  evidence  of  the  son's  debt,  not  the  father's. 

The  reading  of  the  father's  papers,  books,  and  memorandums,  was  ob- 
jected to.  But  Lord  Chancellor  allowed  it ;  questions  of  this  kind,  whe- 
ther the  advancing  or  paying  a  sum  of  money  by  a  father  was  intended 
as  a  bounty  to  a  cfild,  being  hardly  to  be  cleared  up  any  other  way ;  and 
there  are  several  cases,  where  evidence  may  be  read  against  one  defend- 
ant, such  as  an  admission  in  his  answer,  which  in  all  its  consequences,  if 
taken  to  be  true  throughout,  would  afiect  another  defendant ;  and  there- 
fore the  court  would  take  it  to  be  true  only  in  part 

The  evidence  being  read.  Lord  Chancellor  said,  though  it  was  not  ab- 
solutely clear,  he  thought,  there  was  enough  to  make  a.  determination 
upon.  It  was  clearly  proved  that  the  obligation  was  given  for  a  sum  of 
money  advanced  by  the  sister  to  her  brother ;  but  it  importing  only  a 
surety,  if  the  case  was  between  strangers,  the  father  would  be  indemnified, 
fiut  die  material  part  of  the  case  is,  that  this  is  between  a  father  and  a 
son :  had  the  father,  instead  of  advancing  money,  taken  security  from  the 
son,  to  make  him  debtor  for  it,  it  would  be  a  fraud  upon  the  marriage  ; 
which  this  court  always  discountenances ;  like  the  case  where  security  is 
given  by  the  son  to  refund  part  of  the  portion  to  the  father :  between 
strangers  also  the  son's  paying  the  interest  would  be  evidence  of  his  debt; 
but  the  father's  intent  was  not  to  take  any  part  of  the  burthen  during  his 
Kfe,  therefore  the  son  undertook  to  pay  it  during  the  father's  life ;  so  that  it 
was  intended  as  part  of  the  necessary  advancement  of  the  son  on  his  mar- 
riage :  therefore  to  be  considered  a  debt  on  the  father's  estate. 

fiut  no  costs  were  decreed  against  his  representative  (2) ;  it     [  78  ] 
not  being  unreasonable  to  have  the  opinion  of  the  court  upon 
sach  a  &rk  account 


(1)  Vide  post,  86,  and  2  Vol.  375. 

(Z)  The  reporter  was  mistaken,  aee  note  (3),  p.  77. 
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ATTORNEY-GENERAL  v,  TALBOT,  March  21,  1747-8. 

(Reg.  Lib.  1747.  A.  fol.  620.) 

S»  C  3  Atk*  662. — Chancery  has  no  jurUdiction  to  interfere  with  the  election  of  memberv 
of  colleges,  or  misapplication  of  their  funds,  &^.  where  the  appointment  of  a  general 
visitor  can  be  inferred.  Plea  that  the  Chancellor  of  the  University  was  visitor  of 
Clare  Hall  to  the  whole  relief  and  discovery  of  such  an  information,  supported.  No 
precise  words  to  constitute  a  general  visitor. 

Information  lies  not  here,  as  on  a  general  charity,  to  call  colleges  to  account  as  Vj  elec- 
tion of  members  or  application  of  the  profits. 

No  particular  form  of  words  to  make  a  visitor. 

New  ingrafled  fellows  of  a  college  subject  to  the  visitor^s  jurisdiction  and  the  same  powers 
as  the  old  foundation. 

The  foundress  of  Clare  Hall  College  in  Cambridge,  appointed  the  Chan- 
cellor to  visit :  et  si  quid  repererit  corrigendum,,  to  amend  it ;  and  to  de- 
termine doubts,  and  to  construe  the,  statutes ;  excluding  her  heir  there- 
from. 

By  the  will  of  oae  Freeman,  £2000  was  directed  to  be  laid  out  in  lands, 
for  the  relief  of  ten  poor  scholars,  two  of  whom  to  be  fellows  of  C/are  Hall, 
The  executors  being  trustees  of  the  legacy  agree  with  the  college  for  it ; 
and  follow  the  will  of  the  donor  as  to  the  qualifications,  which  ought  to  be 
observed. 

The  information  praying  that  the  relators  should  be  admitted  fellows ; 
the  defendant  put  in  a  plea  thereto :  and  the  general  question  was,  whe- 
ther by  this  plea  it  was  sufficiently  shewn  to  the  court,  that  there  is  a 
general  visitor  ?  which  had  two  subordinate  questions.  Whether  here  is 
a  general  visitor  of  the  college  ?  And  whether  that  general  visitor  extends 
to  the  private  foundation  by  Freeman? 

Lord  Chancellor. 
I  have  received  satisfaction  enough  to  determine  on  this  plea  at  present ; 
because  it  will  not  be  final  on  the  merits ;  and  certainly  as  it  is  of  the  first 
impression,  it  is  of  great  consequence.  If  a  determination  should  be  made, 
that  colleges  should  be  still  liable  to  an  account  with  regard  to  the  election 
of  members,  or  application  or  misapplication  of  profits ;  it  would  open  a 
door  to  a  great  deal  more  of  vexation.  This  is  the  first  case  of  the  kind  I 
have  known. 

As  to  the  first  question :  upon  what  is  set  forth,  I  think  there  is  a  gene- 
ral vii^tor  on  the  old  foundation.  Instead  of  the  general  words  creating 
a  visitor,  the  founder  has  split  them  too  much,  in  directing  what  to  do ; 
which  is  the  occasion  of  most  of  the  questions  in  colleges,  about  visitors  (q). 
There  is  no  particular  form  of  words  requisite  to  make  a  visitor ;  but  it 
must  be  construed  on  the  whole  from  the  intent  of  the  founder :  but  here 
it  is  to  visit ;  to  which  it  is  consequential,  that  he  shall  have  power  to  re- 
ceive appeals,  and  all  other  acts  of  visitorial  power,  and  in  the  general 

creation  of  it  extends  to  all  kinds  oi  rights,  firom  the  words  si 
[  79  ]     quid,  &c.  and  the  visitor  might  amove  a  fellow  and  let  in  another 

having  a  right :  which  as  he  might  do  on  the  annual  visitation^ 
be  might  do  on  appeal :  and  the  excluding  the  heir  shews  a  strong  intent, 
that  he  should  be  a  general  viator,  not  to  a  particular  purpose.    There-* 

(9)  2  Vet.  328.    2  F,  Wms.  325. 
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lore  on  the  several  statutes  set  forth  in  the  plea  together,  the  Chancellor  is 
visitor.  The  powers  are  absolute  and  final ;  and  cannot  be  taken  away 
by  the  courts  of  law  in  this  kingdom.  Such  also  is  the  intent ;  and  not- 
withstanding what  has  been  said,  it  is  the  most  convenient  jurisdiction ;  for 
though  perhaps  it  may  be  sometimes  absurd,  yet  it  is  less  expensive  than  a 
suit  in  law  or  equity ;  and  in  general  has  been  exercised  in  a  reasonable 
manner. 

As  to  the  second  question,  I  think  it  does  extend  to  the  two  fellowships 
founded  by  Freeman,    It  is  said  there  is  nothing  in  the  will  expressing  or 
implying,  that  they  should  be  part  of  the  ancient  body :  but  I  think  other- 
'wise  from  the  words  in  the  will^  that  it  meant  two  fellows,  according  to  the 
nature  of  that  foundation  and  institution.     It  is  truly  siald  to  be  a  question 
of  great  consequence ;  for  if  it  should  be  allowed,  that  these  original  graft- 
ed fellows  shoiUd  not  be  under  the  same  powers,  it  would  create  great  con- 
fusion.    It  is  said,  that  this  being  a  corporation  could  not  extend  itself,  and 
that  therefore  this  agreement  cannot  make  them  part  of  the  college ;  but 
I  must  take  them  as  members :  had  the  number  been  limited,  they  could 
not  have  added  thereto ;  but  here  it  was  indefinite,  and  the  corporation 
might  add  in  a  reasonable  manner ;  and  they  will  be  subject  to  the  same 
powers.    And  though  the  agreement  be  a  private  contract  with  the' trus- 
tees, it  is  such  an  act  of  the  college,  as  the  visitor  had  a  right  to  take 
notice  of:  so  that  as  to  the  question,  whether  the  college  did  right  in  re- 
fusing the  relators,  the  visitor  is.  a  more  proper  judge  than  a  court  of  law 
or  equity ;  because  he  can  better  enter  into  their  qualifications.    It  will 
be  open  to  the  relators,  who  may  counterplead  the  facts  set  forth  in  the 
plea :  but  I  must  take  it  to  be  otherwise  now  from  the  prayer  of  the  in- 
formation ;  against  which  I  also  hold,  as  it  prays  an  account ;  for  the 
college  may  have  innocently  erred  in  construing  the  statutes.    But  why 
do  the  plaintiffi  come  here  t  why  not  bring  a  mandamus  ?  the  information, 
not  being  for  the  establishment  of  a  charity,  would  take  away  the  juris- 
diction of  common  law :  and  though  it  is  said,  honi  judicis  est  ampliare  ju^ 
risdiciionem,  yet  1  am  against  enlarging  the  jurisdiction  of  this  court  to 
case  arising  in  colleges  on  this  foundation ;  wnich  would  cause  more  con- 
troversy. 

The  plea  shall  be  allowed :  it  being  still  open  at  the   hearing  the 
cause. 


ATTORNEY-GENERAL  v.  WYELIFFE,  Ja/u  26, 1747-8.       [  80  ] 

(Reg.  Lib.  1747.  A.  fol.  363.) 

ITominfttion  of  a  master  to  a  charity  school  not  subject  to  the  general  rules  of  lapse,  as 
in  cases  of  presentation  to  livings. 

On  the  foundation  of  a  charity  school  the  wardens  of 

were  by  the  statutes  to  nominate  a  master  within  sixty 
days  after  an  avoidance :  upon  their  default  the  dean  and  chapter  of 
York  within  thirty  days  were  to  do  it :  then  it  devolved  to  the  bishop. 

The  wardens  nominated  the  defendant  Romnty  ;  who  not  being  then 
in  priest's  orders,  as  the  statutes  required,  the  bishop  taking  it  to  be  a 
lapK,  sent  notice  to  the  chapter ;  who  not  making  the  nomination*  the 
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hvstop  aAer  the  expiratioii  of  the  thirty  days  nomiDated  Mr.  Craddock^ 
who  afterwards  made  a  resignation  oi  his  office  into  the  hands  of  the 
wardens  of  the  school,  and  every  other  person  having  power  and  interest 
to  accept  it  They  in  five  days  afterward  again  nominated  Romney,  then 
b^ing  in  priest's  orders. 

To  which  nomination,  several  objections  were  taken  on  the  part  of 
the  relators. 

Lord  Chancellor. 

.  In  these  cases  where  no  person  has  made  out  a  title,  the  court  having 
a  power  to  regulate  charities,  often  eives  direction  to  proceed  to  a  new 
election,  according  to  the  statutes,  ft  depends  here  upon  the  right  of  the 
defendant  Romnty,  which  if  good,  is  an  answer  to  the  reliei  prayed ; 
and  I  am  of  opinion,  that  on  the  last  nomination  he  has  a'good  title  to  be 
master. 

The  only  objection  to  his  first  nomination,  the  not  being  in  priest's  or- 
ders, though  but  a  slight  objection  at  this  time,  yet  on  the  conshnction  of 
the  statutes  cannot  be  dispensed  with  by  the  court.  I  should  doubt  indeed, 
whether  to  be  in  priest's  orders  should  be  strictly  taken  according  to  the 
canon  law,  or  agreeable  to  common  parlance ;  ii  it  turned  on  that  alone : 
but  the  subsequent  statutes  shew,  that  such  orders  were  meant,  as  capaci- 
tated the  person  to  celebrate  mass ;  which  is  a  decisive  construction  on 
the  words  of  the  former  statute,  and  binds  me  down ;  for  since  the  refor- 
mation a  charitable  foundation  for  saying  mass,  or  praying  for  the  souls, 
&c.  is  adjudged  to  be  performed  by  saying  the  service  according  to  the 
litui^.     1  Instit.  95.  b. 

But  the  second  nomination  is  valid.  The  first  objection  thereto  is,  that 
the  wardens  could  not  nominate  him  this  second  time,  as  upon 
[  81  ]  the  first  avoidance,  because  the  sixty  days  given  by  the  founder 
were  expired,  and  there  was  a  devolution  to  the  bishop :  to 
which  it  was  answered,  that  this  is  like  a  lapse ;  of  which  if  the  bishop 
does  not  take  advantage,  he  is  bound  to  accept  of  the  presentation  of  the 
patron ;  though  not  so  in  the  case  of  the  crown.  But  I  think  this  is  not 
like  a  lapse ;  for  a  person  in  the  second  instance  is  as  much  a  patron  for 
that  time  as  in  the  first:  therefore  not  within  the  reason  of  a  lapse; 
which  is  that  the  cure  of  souls  may  not  be  neglected. 

The  second  objection  is,  whether  it  is  good  on  the  resignation  of  Crad- 
dock  ;  and  I  think  it  is. 

An  objection  to  the  wardens'  right  to  present,  is  taken  from  the  want  of 
sufficient  notice  to  the  chapter ;  though  I  think  the  bishop  was  misled  in 
the  giving  notice,  and  should,  if  properly  advised,  have  gone  further,  and 
sent  them  also  a  copy  of  the  statutes ;  yet  he  was  not  strictly  bound  thereto 
in  point  of  law ;  for  he  was  to  presume,  that  they  knew  of  the  statutes 
as  well  as  he.  Notice  is  to  be  given  of  the  facts ;  but  not  of  the  founda- 
tion of  right,  which  they  were  to  inquire  into:  as  upon  notice  of  an 
avoidance,  the  patron  is  to  look  into  all  the  consequences  of  it 

The  next  objection  is,  that  the  bishop's  turn  was  never  really  served : 
and  this  has  been  compared  to  the  case  of  a  presentation  to  a  living  and 
to  a  lapse,  that  where  the  presentee  of  the  kmg  dies  before  induction,  or 
the  presentee  of  a  common  person  before  iilstitution,  they  shall  present 
again ;  which  is  true,  because  it  is  by  the  same  original  act ;  but  the  an- 


1747-8.]  OWEN  t;.  davies.  81 

alogy  of  those  caaes,  is  not  to  be  carried  to  cases  where  there  are  not  the 
like  requisites :*and  Craddock's  being  in  actual  possession  is  not  material; 
fiNT  be  might  maintain  an  ejectment  for  the  lands,  if  any,  and  recover 
them;  which  shews  he  was  master. 

Objected  that  he  was  not  master,  because  he  had  not  taken  the  oath : 
but  the  statutes  import,  that  he  was  first  to  take  the  office,  being  only  di- 
rectory, [and  not  a  condition  precedent  as  to  the  oath.  The  remedy 
for  his  not  taldng  it  is,  that  the  wardens  may  turn  him  out;  nor  is  it  in  this 
respect  to  be  compared  to  the  officers  of  corporations ;  all  the  charters 
being  difierent  from  this.  Then  the  resigning  is  strong  evidence  of  his 
accepting  the  office.  The  proceeding  to  a  new  nomination  was.  regular, 
and  within  sixty  days ;  and  what  weighs  with  me  is,  that  the  resignation 
was  to  quiet  the  matter ;  and  for  this  further  reason  it  is  not  like  a  pre- 
sentation, because  the  bishop  could  not  revoke  Tt ;  which  the  king  before 
induction,  or  a  common  person  before  institution  might  do. 

The  relator  then  havmg  made  no  right,  which  uie  defendant  has,  and 
no  objection  to  lus  character;  it  must  be  dismisHed  with  costs. 


OWEN  V.  DAVJDES,  Feb.  1,  1747-8.  [  82  ] 

(Rag.  Lib.  1747.  B.fol.l51.) 

Spedfie  parformanoe  of  an  agreement  decreed'  against  one  who  afterwards  became  a 

lanatic  (1). 

The  bill  was  for  a  specific  performance  of  an  agreement  with  one, 
since  become  a  lunatic,  lor  sale  of  a  reversion  upon  an  estate  for  life. 

Loan  Chahcelloi(. 

From  the  opening  of  the  cause  I  doubted,  whether  under  the  circum- 
stances atteudmg  the  defendant  1  should  decree  a  performance ;  but  upon 
the  equitable  circumstances  of  the  case  I  must  It  is  certain,  that  the 
change  of  the  condition  of  a  person  entering  into  an  agreement,  by  be- 
coming lunatic,  will  not  alter  the  right  of  the  parties;  which  will  be 
the  same  as  before,  provided  they  can  come  at  the  remedy.  As  if  the 
legal  estate  is  vested  in  trustees,  a  court  of  equity  ought  to  decree  a  per- 
formance ;  and  the  act  of  God  should  not  change  the  right  of  the  parties ; 
but  if  the  legal  estate  be  vested  in  the  lunatic  himself,  that  may  prevent 
the  remedy  in  equity,  and  leave  it  at  law. 

Another  part  of  the  case,  which  made  me  doubt,  was  the  manner 
agreed  on  among  themselves  for  the  disposal  of  the  purchase  money ; 
which  J  shall  not  establish,  but  shall  decree  the  money  to  be  taken  care  of 
for  the  benefit  of  the  lunatic.  But  on  the  first  part  there  is  no  imputation 
by  any  of  the  defendants  as  to  the  value  of  the  contract  and  the  conside- 
ration ;  which  is  aereed  to  be  reasonable,  and  delivers  the  court  from  a 
great  difficulty.  The  question  then  arises,  upon  what  terms  it  is  to  be 
performed ;  whether  interest  is  to  be  paid,  and  from  what  time  ? 

Generally  on  an  agreement  for  purchase  of  an  estate  in  possession,  the 
court  never  gives  interest  for  the  purchase  money,  but  from  the  time  of 

(1)  See  Peggt  f.  Skspmer^  1  Coi.  Ch.  Ca.  23. 
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the  purchaser's  coming  into  possession,  where  he  takes  possession  before 
the  conveyance  is  executed,  and  has  the  profits :  hut  here  he  has  not  the 
profits,  only  the  reversion.  It  is  true,  it  is  hard  to  say,  the  reversion  diall 
be  sold  several  years  after,  and  so  much  nearer  possession,  for  the  Ame 

Srice,  without  any  compensation  when  the  plaintiff  had  an  absolute 
tie  in  equity  to  the  e^ate,  and  a  right  to  call  on  the  trustees  for  a  con- 
veyance :  but  that  will  depend  on  the  subsequent  agreement  of  the  parties 
by  an  instrument  in  writmg,  which  appears  to  be  reasonable,  that  the 
residue  of  the  purchase  money,  above  what  was  already  paid,  should  bear 
interest  at  4  per  cent  but  the  instrument  not  being  signed  by  the  plaintifiT 
or  his  agent,  though  signed  by  the  other  parties,  it  is  argued,  that  he  is  not 
bound  thereby;  but  I  think  he  is.  There  are  several  agreements 
[  83  ]  binding  the  parties  in  this  court,  though  not  signed  by  them ;  as 
where  any  thing  in  particular  has  been  done  thereon:  here 
part  of  the  purchase  nwney  has  been  paid :  it  is  the  agreement  of  all, 
though  signed  only  by  some,  and  the  plaintiff  made  no  objection  to  this 
instrument  before  the  bill,  nor  particularly  by  the  bill:  then  several 
receipts  having  been  given  for  part  of  the  purchase-money ;  if  the  agent 
for  the  lunatic  has  accepted  of  the  monev  in  part  of  the  principal,  when 
interest  was  due,  without  applying  it  in  discharge  of  the  interest,  the  court 
jnust  do  it  for  him. 

If  therefore  the  plaintiff  will  have  a  specific  performance,  it  must  be  on 
such  a  proper  application  of  the  money,  and  payment  of  interest  from  the 
time  of  that  instrument    No  costs  on  either  side. 


HILL  V.  ALLEN,  Feb.  3, 1747-8. 

(Reg.  Lib.  1747.  A.  fol.  263.) 

The  court  will  not  relieve  against  a  master^s  legal  right  to  all  the  eamingi  of  hii  appren- 
tice who  quitted  hia  senrice  before  hia  time  (1). 

The  bill  was  by  an  apprentice,  who  against  his  master's  consent  had 
quitted  his  service  of  a  shipwright,  before  his  time  was  out,  and  gone  on 
board  a  privateer,  which  took  a  very  considerably  prize ;  whose  share 
thereof  the  master  claimed. 

Lord  Chancellor. 
In  general  the  master  is  intitled  to  all  that  the  apprentice  shall  earn ; 
consequently  if  he  runs  away  and  goes  to  a  different  business,  the  master 
is  intitled  at  law  to  all  his  earnings :  yet  if  a  case  comes  before  me  in 
equity,  where  the  master,  instead  of  instructing  him  in  the  particular 
business  his  parents  intended,  encouraged  and  seduced  him  to  go  to  sea, 
and  to  a  different  course  of  life,  1  should  incline  to  relieve  the  apprentice 
against  the  master's  legal  right ;  otherwise  it  would  destroy  the  faith  of 
the  contracts  between  the  parents  and  the  master ;  but  that  is  not  the 
present  case ;  for  it  appears  that  the  master  took  all  reasonable  methods 
to  prevent  this ;  and  is  clear  of  any  imputation.    Indeed  that  roving  dispo- 

(1)  See  Jtfm/oA  v.  Hbmi6y,  ante,  48. 
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sitton  in  the  apprentice,  were  it  not  in  contradiction  to  his  contract  with 
the  master,  is  not  to  be  blamed ;  being  in  some  sort  useful  to  the  public. 
Then  as  to  the  bond,  given  by  the  boy's  mother,  with  £30  penalty  to  in- 
demnify him  for  any  loss  he  should  sustain  by  his  quitting  his  service ;  if 
it  appeared  to  be  a  stated  agreement  for  damages,  it  might  be  another 
point :  but  at  the  time  of  giving  the  bond  they  were  told  all  his  prize 
money  would  belong  to  his  master ;  so  there  is  nothing  in  equity  to  relieve* 
I  will  send  it  to  be  tried  therefore  in  an  action  at  law,  as  I  did  in  another 
case,  unless  they  compound  it ;  but,  I  think,  the  balance  should  be  in  the 
boy's  favour. 

The  share  being  £1200,  the  master  accepted  £450. 

No  costs  as  between  them ;  but  the  costs  of  the  managers  to     * 
be  deducted  out  of  the  plaintiff's  share.  [  ^  ] 


DAVIES  r.  BAILEY,  Feb.  8, 1747-8. 
(Re^.  Lib.  1747.  A.  fol.  266.) 

Where  in  a  will  a  wife  not  included  in  the  word  relatumt  according  to  the  statote  of  dis- 

'  tribution  (1). 

Ths  testator,  having  made  an  absolute  bequest  to  his  wife  of  a  watch 
and  other  things  given  her  by  any  of  her  relations,  and  the  use  of  the 
family  pictures  for  life,  gives  all  the  rest  and  residue  of  his  personal  estate 
to  trustees,  to  place  it  at  interest,  and  permit  the  wife  to  receive  the  inte- 
rest to  her  use  during  her  natural  life,  and  after  her  decease  then  the 
said  residue,  and  all  securities  thereof,  to  such  of  his  relations  as  would  be 
intitled  thereto  by  the  laws  in  force  of  distribution,  to  be  divided  as  the 
said  laws  direct  By  another  clause  he  directed,  that  whoever  com- 
menced a  suit  against  the  wife  or  trustees  during  her  life,  should  have 
no  part  of  the  real  or  personal  estate ;  but  that  their  part  should  go 
among  such  other  of  his  relations,  as  the  statute  of  distribution  should  ap- 
point, to  be  equally  divided  share  and  share  alike. 

The  genersd  question  was,  whether  the  widow  was  intitled,  not  osAj  to 
the  whole  surplus  of  the  personal  estate  for  life,  but  also  to  a  moiety 
thereof  absolutely. 

Lord  Chancellor. 
The  question  depends  on  the  clause  of  the  bequest  of  the  residue,  and 
on  the  intent  of  the  testator  from  the  whole  frame  of  the  will :  the  intent 
is  plain ;  the  only  consideration  being,  whether  the  testator  has  used  pro- 
per words  to  express  it.  Here  is  first  an  express  estate  for  life  ;  which  is 
not  to  be  enlarged  by  subsequent  implication ;  for  that  it  must  be  very 
plain.  Relation  is  a  very  general  word,  and  takes  in  any  kind  of  connec- 
tion ;  but  the  most  common  use  of  it  is  to  express  some  sort  of  kindred 
either  by  blood  or  affinity ;  though  properly  by  blood.  The  testator  cer- 
tainly does  not  use  ifc  in  the  general  sense,  nor  in  the  vulgar  sense ;  be- 
cause he  refers  it  to  the  statute  of  distribution ;  which  has  nothing  to  do 
with  affinity,  but  blood  only.    Then  does  it  take  in  the  wife  ?  It  cannot 

(1)  Garriek  v.  L»rd  Camdeny  S.  P.  14  Ves.  372. 
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be  said  there  is  no  relation  between  husband  and  wife ;  but  the  question 
is,  whether  it  be  such  relation,  as  is  here  meant?  he  mentioned  the  sta- 
tute of  distribution ;  it  certainly  means  relations  included  in  the  statute 
by  next  ot  kiriy  which  words  are  in  both  the  clauses  thereof  used  in  oppo- 
sition to  a  wife,  kindred  meaning  of  the  same  family  and  kind  with,  the  in- 
testate.   But  this  is  not  decisive  in  the  present  case ;  it  must  receive  the 
same  construction  from  the  other  part,  where  he  gives  it  afler  the  decease 
of  the  wife,  and  puts  her  out  of  the  case.    It  were  absurd  to  suppose,  he 
meant  the  wife's  executors  to  take  with  his  relations ;  but  it  rests  not 
here :  the  whole  frame  must  be  considered ;  which  was  to  give 
[  85  ]     the  wife  a  present  maintenance,  and  ausufructuaiy  interest; 
and  his  vesting  the  whole  in  trustees  shews,  he  did  not  intend  the 
absolute  property  of  the  moiety  in  the  wife ;  the  creating  the  trust  being 
merely  to  preserve  the  interest  to  those,  who  were  to  take  after  her  death : 
otherwise  he  would  have  given  her  this  moiety  absolutely  before  crea- 
tion of  the  trust ;  and  were  the  other  construction  to  prevail,  the  family 
pictures  would  after  her  death  be  divided  among  her  executors  as  well  as 
the  relations :  in  the  latter  clause  he  certainly  meant  othef  relations  be- 
sides the  wife ;  otherwise  according  to  the  statute  the  wife  should  have 
one  moiety,  and  the  rest  be  shared.    The  intent  therefore  was,  that  the 
wife  should  have  the  whole  for  life  only:  the  other  construction  would  be 
strained,  and  contrary  thereta 


MILLER  V.  FAURE,  Ftb.  10,  1747-8. 

(Reg.  Lib.  1747.  B.  fol.  254) 

Bequest  of  a  contingeiit  interest  in  personalty  void,  where  the  preceding  gift  never  vest- 
ed, owing  to  a  lapse. 

Thomas  JEififiNGS  devised  the  surplus  of  his  personal  estate  to  his  bro- 
ther and  his  heirs ;  and  in  default  of  issue  at  his  death,  then  to  be  equally 
divided  between  his  two  sisters  or  their  heirs.  The  brother  died  in  the 
life  of  the  testator  leaving  a  son. 

It  was  insisted,  that,  as  the  brother's  representative  could  not  take,  it 
should  eo  over  to  the  sisters. 

But  Lord  Chancellor  held,  that  the  contingency,  upon  which  they  were 
to  take,  never  happened :  and  it  was  the  same  as  if  it  had  been  upon  a 
stranger's  death,  to  whom  nothing  had  been  given  before,  who  died  in  the 
testator's  life  leaving  issue.  Therefore  it  must  be  considered  as  an  undis- 
posed part,  and  go  according  to  the  statute  of  distribution. 


MILLAR  V.  TURNER,  HUary  Term,  Feb.  11,  1747-8. 

(Reg.  Lib.  1747.  B.  fol.  532.) 

A  posthamoas  child  within  a  provision  in  marriage  articles  for  such  children  of  the  mar- 
riage, as  should  be  living  at  the  death  of  the  father  or  mother  (1). 

Iif  marriage  articles  it  was  recited,  that  the  grandfather  had  given  a 
bond  for  £2000,  to  be  raised  for  such  child  or  children  of  the  marriage,  as 

(1)  See  FreemanUe  v.  FreemaniU^  1  Cox,  Ga.  Ch.  248.    Rol.  Abr.  43.  tit  Graunt,  D.  11. 
Also  Gordon  v.  Gordon^  1  Meriv.  141.  and  Eark  v.  JViUon^  17  Ves.  528. 
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should  be  liviiig  at  the  death  of  the  father  or  mother :  in  default  of  chil- 
dren«  to  executors  of  husband. 

The  question  was,  whether  a  child  born  after  the  death  of  the 
father  should  be  within  this  provision,  and  have  a  share  with  the 
rest 

Lord  Chancellor.  [  ^^  ] 

There  are  many  cases,  where  a  posthumous  (5)  child  is  consi- 
dered as  in  esse  (/),  as  to  take  by  devise  (u),  to  be  vouched  in  warranty. 
There  was  a  distinction,  that  where  the  estate  vested  by  purchase,  an  in- 
fant bom  after  should  never  devest  it ;  according  to  the  maxim  of  the 
common  law ,  that  an  estate  by  purchase  must  vest  eo  instant^  that  the  last 
estate  determines.  But  in  Reve  v.  Longy  the  House  of  Lords  thought  this 
hard ;  and  therefore  an  act  of  parliament  was  made  with  a  retrospect  to 
allow  such  devise ;  which  was  an  unusual  thing  to  do  for  a  particular  case. 
A  bill  has  been  brought  in  favour  of  such  infant  to  stay  waste,  and  an  in- 

Cetian  granted  (x) :  the  destruction  of  him  is  murder ;  which  shews  the 
fs  consider  such  infaut  as  a  living  creature :  in  all  cases  relating  to  his 
advantage  he  must  be  considered  as  in  esse^  according  to  the  rule  of  the 
ctx?t7  law;  so  on  the  statute  of  distribution  he  shall  be  considered  as  living ; 
the  intention  being  to  provide  for  all  the  children  ;  and  if  that  be  so,  the 
same  reasoning  wUl  hold  in  a  marriage-settlement,  where  the  intention 
was  to  provide  for  all  the  children  of  the  marriage.  This  case  di£fers  from 
Mas  grave  v.  Parry  ^  2  Vem,  710 ;  for  the  testator  there  might  have  the  re- 
htioDs,  he  knew,  only  in  view ;  as  he  might  have  had  a  particular  kind' 
nesB  for  them :  but  on  a  marriage  agreement,  where  a  provision  is  making 
for  the  issue  of  that  marriage,  it  is  impossible  they  should  intend  to  exclude 
any  child  on  the  accident  of  his  not  being  bom  till  after  his  father's  death. 
Suppose  in  this  case  a  bill  had  been  brought  in  the  life  of  the 
eranmather,  to  compel  him  to  give  such  a  bond ;  should  it  not  have  been 
directed  to  be  divided  among  all  the  children,  whether  bom  before  er 
after  the  father's  ^eath  7  and  the  construction  must  be  the  same  now, 
as  it  would  have  been  in  life  of  the  grandfather :  and  I  found  myself  a 
good  deal  on  this;  for  suppose  before  the  statute  10  &  11  W,  3. (^), 
which  established  a  contingent  remainder  to  a  child  not  in  esse^  if  there 
had  been  articles  to  settle,  and  a  posthumous  son  not  mentioned ;  yet  the 
court  would  have  carried  it  on.  This  case  too  is  stronger,  as  there  is  no 
other  provision  for  the  children  of  the  marriage,  it  is  to  be  construed 
liberally :  otherwise,  if  there  was  no  other  but  this  one  child,  he  should 
take  nothing. 

(1)  Poft,  156.    (0  Pott,  114.    1  P.  Won.  486. 245<    (u)  1  but.  390.    (x)  3  Inst.  50. 
(y)2VM.S30. 
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TROUGHTON  v.  TROUGHTON,  Feb.  25.  1747-a 

(Reg.  Lib.  1747.  B.  fol.  352.) 

S,  C.  3Jitk.  656.  quod  otde.— Settled  estate  disencumbered  of  a  charge  in  fraud  of  a  mar- 
riage agreement  (1). 

Mortgagee  m^y  tack  to  his  mortgage  a  bond  by  mortgagor  against  his  heir  at  law  ;  not 
against  purchaser  for  valuable  consideration. 

Purchaser  discovering  an  incumbrance  may  retain  so  much  of  the  money,  remaining  in 
his  hands,  as  will  answer  it. 

A  SETTLEMENT  IS  made  by  a  father  upon  the  marriage  of  his  son,  with 
a  covenant  that  it  shall  be  free  from  any  incumbrance ;  in  consideration  of 
which,  the  son  covenants  (2)  to  reconvey  part  of  the  estate  after  the  father's 
death,  or  to  pay  £300  to  such  person  as  the  father  shall  appoint 
[  87  1      The  father  created  an  incumbrance  of  £300  by  mortgage :  and 
afterwards  appoints  £300  to  his  daughter,  and  dies. 
The  son  brings  a  bill  to  have  the  estate  disencumbered  of  that  mort- 
gage ;  and  also  to  have  a  bond  of  the  father's  to  the  mortgagees  delivered 
up,  and  discharged  out  of  the  assets  of  the  father. 

Lord  Chancellor. 

The  plaintiff  has  a  plain  equity  to  have  the  estate  disencumbered  of 
the  mortgage  brought  on  it,  in  fraud  of  the  marriage  agreement 

As  to  uie  bond ;  where  the  mortgagor  of  an  estate,  either  before  or  after 
the  mortgage,  contracts  another  debt  with  the  mortgagee,  for  which  he 
gives  a  bond,  and  dies,  and  the  equity  of  redemption  descends  to  the  heir 
at  law  (z),  a  court  of  equity  will  permit  the  mortgagee  to  tack  the  bond 
to  the  mortgage :  because  otherwise  it  would  cause  an  unnecessary  circu- 
ity, and  the  heir  at  law  is  debtor  for  both  (a),  but  where  the  person  claim- 
ing the  equity  of  redemption  is  as  a  purchaser  for  valuable  consideration* 
there  is  no  right  to  tack  the  bond  to  the  mortgage :  because  the  estate  is 
net  liable  to  the  bond  debt  Though  the  plabtiff  is  intitled  to  be  indemni- 
fied as  against  the  father,  for  what  he  is  bound  to  pay  by  the  father's  bond 
yet  he  is  intitled  only  out  of  the  father's  assets. 

Then  the  question  is,  how  far  this  £300,  charged  on  the  estate  disjunc- 
tively, is  liable  to  indemnify  the  plaintiff?  He  is  intitled  to  be  reimbursed 
out  of  this  £300  and  interest,  if  the  father's  estate  is  not  sufficient  The 
son's  covenant  was  part  of  the  consideration  moving  from  him  for  the  set- 
tlement made  on  him  by  the  father  ;  in  fraud  of  which  was  the  incum- 
brance made ;  and  the  question  is,  whether  any  person  claiming  from  the 
father  shall  take  back  this  estate  of  £300  out  of  it,  without  letting  the  son, 
who  is  a  purchaser,  have  the  benefit  of  the  same  agreement?  which 


I 


;»)  1  Vem.  244.  245.    2  Ch.  Rep.  23, 164.      1  F.  Wms.  775.    3  Atk.  666. 
[a)  Free  Chan.  89.      2  Eq.  Ca.  Ab.  694.       2  Str.  1107.  1  F.  Wms.  776. 


(1)  See  Daubeny  v.  Cockbwn^  1  Merir.  Rep.  626. 

(2)  This  statement  is  not  correct  It  appears  flrom  Reg.  Lib.  and  is  so  stated  in  At- 
kyns,  that  the  obligation  to  re-convej  part  of  the  estate,  or  pay  £300,  &c.  was  by  a  sepO" 
rate  instrument,  executed  on  the  same  day  as  the  settlement ;  being  a  joint  bond  from  the 
husband  and  wife.  See  the  case  as  reported  in  3  Atk.  656,  with  those  cited  in  the  argu- 
ment«  and  the  decree,  Slc 
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would  be  contrary  to  the  rule  of  all  agreements,  that  they  must  be  per- 
formed on  both  sides.  But  it  is  said,  that  this  differs,  because  the  intent 
was  to  provide  for  the  sister  of  the  plaintiff  by  this  £300,  who  stands 
equally  m  the  light  of  a  purchaser  for  valuable  consideration  as  the  plain- 
tiff; and  that  therefore,  although  the  father  has  broke  the  covenant,  yet 
this  shall  not  be  taken  from  the  daughter,  who  must  be  put  on  the  same 
foot  as  children,  from  whence  nothing  can  be  taken ;  but  resort  must  be 
had  to  the  assets  of  the  person  making  the  settlement ;  and  that  is  true ; 
but  here  the  daughter  was  only  in  a  secondary  light ;  it  being 
for  the  father's  benefit,  who  might  direct  it  to  be  paid  to  a  stran-  [  86  ] 
ger ;  by  whom  it  could  not  then  be  claimed  by  voluntary  ap- 
pointment from  the  father,  letting  this  incumbrance  remain.  It  is  like 
the  case  of  a  purchaser  discovering  an  incumbrance,  who  shall  retain  so 
much  for  it,  as  remains  in  his  hands ;  and  this  £300  being  part  of  the  con- 
sideration of  the  settlement,  is  in  the  same  light.  If  it  was  intended  for 
the  daughter,  it  would  have  been  put  so :  for  she  was  in  the  power  of  the 
father :-  and  there  is  no  other  way  of  making  the  father  to  have  acted 
fairly,  but  by  considering  this  mortgage  as  an  appointment  of  so  much : 
the  father^  assets  must  be  first  applied,  and  if  not  sufficient  to  satisfy  both 
the  bond  and  mortgage,  the  plaintiff  is  in  titled  to  retain  out  of  the  £300, 
the  remainder  whereof  to  go  to  the  appointee. 


SHISH  V.  FOSTER,  &  i  con.  Ftb.  26,  1747-8. 
(Re^.  Lib.  1747.  B.  fol.  241.) 

CoBVeyuica  of  an  estate  to  which  defendant  ie  intitled  in  equity,  suspended  till  an  ac- 
count of  the  rest  of  the  estate  taJten  in  the  original  suit,  from  the  danger  of  the  plain- 
tiff's losing  his  demand. 

The  rule  that  he  who  will  have  equity  must  do  it,  holds  not  so  as  to  tack  together  things 
independent,  but  the  court  will  lay  hold  of  any  circumstance  for  it,  as  danger  from  ab- 
sconding or  liTJog  abroad. 

The  bill  was  to  set  aside  a  stated  account  and  release,  obtained  from 
the  plaintiff  on  his  coming  of  age,  by  the  defendant  his  guardian,  and  exe- 
cutor to  his  father,  without  delivering  an  inventory,  or  laying  vouchers 
before  him.  It  was  admitted  that  there  were  false  recitals,  and  several 
errors  therein ;  and  a  general  account  was  directed. 

The  cross  bill  was  brought  for  a  copyhold  estate,  to  which  the  defend- 
ant Foster  was  intitled  by  agreement  with  the  plaintiff's  father  for  £800, 
though  it  was  not  surrendered. 

The  question  was,  whether  it  should  be  immediately  taken  out  of  the 
hands  of  the  plaintiff,  or  not  till  after  the  account  taken ;  as  it  was  insist- 
ed for  the  plaintiff  that  it  should  not,  because  both  parties  being  obliged 
to  come  into  a  court  of  equity,  those  who  will  have  it,  must  do  equi^ ; 
and  it  was  equal  equity  that  the  defendant  should  make  satisfaction  ior 
any  part  of  the  estate  come  to  his  hands,  as  that  the  plaintiff  should  con- 
vey the  estate  come  to  him. 

Lord  Chancellor. 
That  rule  does  not  hold  throughout :  so  as  to  tack  things  together  which 
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are  independent  in  their  ovm  nature ;  but  wherever  the  court  can  do  it, 
they  will  lay  hold  of  any  circumstance  for  it:  and  here  there  is  danger  of 
the  plaintiff's  losing  his  demand,  if  the  estate  should  be  taken  from  him, 
the  defendant  having  frequently  absconded ;  which  makes  it  very  like  the 
case  of  Jacobson  v.  Hans  Towns  (or  merchants  of  Alrnaign)  of  part  of 
whose  estate  the  plaintiff  Jacobson  and  his  family  had  been  lessees,  and 
negociated  it  for  them.  They  brought  an  ejectment  to  recover,  when  £he 
leasehold  estate  was  expired.  Jacobson  objected,  tljat  he  was  a  creditor 
in  a  long  account  for  negociating,  &c.  and  brought  a  bill,  that  they  should 

not  take  the  estate  from  him,  till  he  received  satisfaction  for  his 
[  89  ]      demand ;  and  an  injunction  was  granted  hv  Lord  Macclesfidd^ 

and  continued  by  LorA  King :  not  that  he  had  any  real  lien  on 
the  estate ;  but  from  the  difficulty  of  bis  getting  satisfaction  if  this  estate 
was  taken  from  him,  as  they  were  a  corporation  residing  beyond  sea :  there- 
fore they  were  restrained  from  recovering.  The  same  reason  weighs  here 
as  there ;  and  the  conveyance  must  be  suspended  till  the  account  is  taken : 
nor  should  Foster  have  a  specific  performance  of  the  agreement,  till  he  baa 
accounted  for  the  rest  of  the  estate. 
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5.  C.  3  Atk*  617  (2). — Deviae  to  one  and  his  heirs ;  and  if  he  died  without  hein,reinainder  to 
his  half  brother ;  the  devise  being  of  a  clear  fee,  the  remainder  void. 

A  MAN  devised  to  his  son  and  his  heirs :  and  if  he  died  without  heirs,  re- 
mainder over  to  another,  who  was  half  brother  to  the  first  devisee. 

A  question  was  made,  whether  the  first  limitation  was  in  fee,  or  in 
tail  so  as  to  let  in  the  remainder?  and  it  was  insisted,  that  the  doc- 
trine, which  excluded  the  half-blood  firom  inheriting,  was  without  any 
ground. 

Lord  Chancellor  allowed  that :  but  said,  this  was  a  plain  case  (c),  and 
one  of  those  points  which  the  court  will  not  sufier  to  be  argued,  as  being 
determined  before,  [see  T)fte  v.  Willisj  Talb.  1.]:  that  he  believed  in  afl 
the  cases,  where  a  fee  is  mounted  on  a  fee,  the  testator  intended  it  should 
go  over  but  did  not  use  proper  words ;  and  that  he  must  construe  it  heirs 
generallv,  unless  there  were  some  words  in  the  will  to  restrain  it  to  issue  ; 
nor  could  he  go  on  the  presumption,  that  the  testator  did  not  know  the 
law:  this  was  a  devise  over  to  a  stranger,  as  the  law  considers  him,  and 
who  could  not  in-  any  event  inherit  as  heir  to  his  brother.  The  bill  was 
therefore  dismissed. 

(e)  1  Brown,  147.    £q.  Ah.  305.    1  P.  Wins.  7a    1  P.  Wms.  23.  where  a  devise  hj  a 
father  to  a  second  son  and  his  heirs  for  ever,  and  for  want  of  snch  heirs,  then  to  testator's 
ri^ht  heirs  was  held  an  estate  tail ;  secus  if  the  devise  had  been  to  a  stranger.  Vide  Doug- 
las 251,  where  heirt  not  being  restrained  by  any  subsequent  words,  a  fee  was  held  to  pass ; 
.  Mcur  if  there  had  been  restraining  wordM  subsequent,  as  in  Cowper  234, 410. 

(2)  See  Mr.  Sanders'  note  on  this  case. 
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MENDES  V.  MENDES,  March  11, 1747-8. 

(Reg.  Lib.  1747.  B.  fol.  200.) 

5.  C.  3  Atk,  619ir^on8  by  a  reuonable  coiutnietioxi  of  their  father's  will,  entitled  to  their 
legacies  intended  a«  portions  (1)  or  an  advancement  for  them,  at  21,  thoagh  the  words 
did  not  warrant  it. 

Surrivorahip  as  between  the  children  referred  to  their  not  attaining  21,  or  marriage, 
though  no  express  words  to  that  effect ;  there  being  a  preceding  clause  as  to  other  chil- 
dren, where  Ihe  like  words  were  used. 

A  direction  in  a  will  that  the  wife  should  have  ^e  education,  may  amount  to  devise  of 
the  guardianship. 

The  guardianship  of  daughters  determined  by  marriage,  not  so  of  sons  (2). 

Alvaro  Mjbndes,  May  8,  1728,  made  his  will  in  this  manner;  *<I  give 
£6000  to  one  daughter,  and  £5000  to  another;  and  if  either  or  both  die 
before  marriage  or  26,  the  legacy  with  the  increase  or  interest  shall  go 
equally  to  and  among  my  two  sons  M.  and  J.  and  I  direct,  that  my  wife 
sl^ll  have  the  education  and  maintenance  of  my  children ;  and  all  the  rest 
equally  share  and  share  alike ;  and  in  case  of  the  death  of  either  of  them^ 
and  residue  of  my  estate  both  real  and  personal,  I  give  to  my  said  two  sons 
the  whole  residue  to  the  survivor :  if  both  die  without  leaving  lawful  issue, 
ihen  half  to  my  wife,  and  the  other  half  to  my  two  daughters  equally,  and 
their  issue ;  and  for  want  of  such  issue,  to  the  survivor :  and  if  all  my  four 
chidren  die  without  leaving  issue,  then  to  be  divided  among  collateral  re- 
lations." There  was  a  memorandwn  in  the  conclusion,  desiring  £600  per 
ann.  should  be  allowed  to  his  wife,  for  the  children's  maintenance, 
£100  for  each  girl,  £200  for  each  boy ;  and  in  case  of  the  death  [  ^0  ] 
of  any  of  the  children,  the  inheritor  or  inheritors  are  to  pay 
their  shares  or  proportions,  so  that  the  said  £600  per  arm*  should  not  be 
deficient 

The  sons  havmg  attained  twenty-one,  brought  a  bill  to  have  their  por- 
tions paid  to  them,  not  subject  to  any. contingency. 

It  was  admitted  there  was  no  red  estate. 

Lord  Chaitcgllor. 
This  is  a  very  incautious  will,  and  it  is  difficult  to  find  such  a  construction, 
as  upon  all  the  parts  of  it  will  satisfy  one's  mind :  but  this  foundation  must  be 
gone  upon ;  that  it  is  a  will  by  a  father  making  provision  for  his  wife  and 
children ;  in  which  he  must  be  presumed,  unless  there  are  express  words  to 
the  contrary,  to  make  such  a  one,  as  would  answer  an  advancement  and 
portion :  otherwise  it  were  to  suppose  him  to  act  unnaturally.  In  order 
thereto,  if  the  words  will  boar  it,  such  a  construction  must  be  made,  as  will 
enable  them  thereby  to  provide  for  a  wife  and  children ;  otherwise  it  would 
not  answer  a  paternal  disposition.  In  this  view  to  consider  the  will,  the 
first  difficulty  arises  on  the  clause  disposing  of  the  residue  to  the  sons ;  and 
on  the  death  of  either  to  the  survivor ;  what  is  the  meaning  of  those  words, 
and  the  contingency  there  described?  The  sons  were  then  extremely 
young ;  it  is  admitted  on  both  sides,  that  those  words  must  receive  a  reason- 
able construction,  and  be  restrained  to  a  death  under  particular  circum- 
stances; because  he  knew  by  the  course  of  nature  they  must  die,  and 

(1)  See  HatDet  ▼.  Hawet,  ante,  13,  and  Stonet  t.  JSTeur/^,  post,  ld5. 
(2^  Vide  Post,  160,  m  Roadk  v.  Garvan. 
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might  live  long  and  have  children :  in  which  case  he  could  not  intend  it  It 
18  contended  for  the  plaintiffi,  that  the  true  construction  is,  that  they  are 
tied  up  to  a  death  without  issue  in  the  life  of  the  testator;  hut  that 
could  not  be  meant;  because  in  all  the  provisions  of  the  will,  where  he 
used  those  words,  he  means  after  his  own  death,  and  after  his  will  takes 
place;  as  is  plain,  where  he  gives  the  portions  to  the  daughters  re- 
spectively, &C.  of  which  there  could  be  no  increase  or  interest  till  a^ 
ter  his  death.    Another  construction  insisted  on  for  the  plaintiffi  is,  that 
it  should  be  confined  to  a  death  without  issue  before  twenty>one,  then 
to  be  vested,  divided,  and  paid :  to  which  it  is  objected,  that  although 
that  would  be  a  reasonable  construction,  yet  there  are  not  words  to  war- 
rant it,  but  upon  the  whole  that  is  the  true  construction ;  for  the  testator, 
wherever  he  uses  those  words,  means  a  death  of  the  children  before  such 
time  as  they  should  want  their  portions :  this  construction  arises  also, 
where  he  directs  the  maintenance ;  being  a  declaration  of  his 
[  91  ]     will,  that  the  wife  should  have  the  education  of  the  children ; 
which  I  think,  might  amount  to  a  devise  of  the  guardianship,, 
(though  it  is  not  necessary  to  determine  that),  and  then  it  would  be  clearly  till 
they  arrive  at  twenty-one.    But  it  must  receive  the  same  construction, 
although  it  should  not  amount  to  a  devise  of  the  ^ardianship.    It  is  true, 
a  guardianship  in  socage  determines  at  the  age  of  fourteen,  but  here  are 
no  socage  lands ;  therefore  it  will  import  a  guardianship  till  twenty-one. 
Then   the  disposition  of  the  will  must  be  altered,  and  the  memoran" 
dum  inserted  here,  where  he  directs  the  maintenance ;  for  it  is  not  a  co- 
dicil or  distinct  instrument,  but  one  entire  instrument,  and  would  have 
been  interlined,  had  there  been  room ;  the  meaning  of  it  was  to  keep  up 
the  fund  £600  per  ann.  entire,  although  some  of  the  children  should  die 
during  their  minority.    The  inheritors,  who  were  to  make  it  up,  mean 
those  who  took  the  shares  as  survivors  of  thosfe  dying;  the  death  of  anj 
children  there  is  clearly  before  twenty-one ;  the  effect  then,  that  this  will 
have  on  the  next  clause  relating  to  the  residue  is,  that  it  must  be  con- 
strued in  the  same  sense  as  he  has  used  just  before ;  which  will  also  an- 
swer all  the  intentof  the  father.    In  this  clause  of  maintenance,  I  take  in 
the  marriage  of  the  daughters ;  which  would  determine  the  guardianship 
of  them,  though  not  of  the  sons :  as  was  adjudged  in  the  case  of  Lord 
Shafieshury :  but  there  are  besides,  the  words  without  leaving  lawful  w- 
sue  ;  and  death  there  in  every  part  must  be  confined  to  a  death  before 
twenty-one,  in  the  case  of  the  sons ;  or  before  marriage  in  the  case  of 
daughters.    These  words  explain  also  the  former  death  without  issue : 
so  that  if  they  had  married  before  twenty-one,  and  had  lawful  issue,  the 
portion  should  not  go  over.    All  the  contingencies  then  being  out  of  the 
cause,  and  the  sons  having  attained  twenty-one,  they  are  entitled  to  their 
portions :  the  other  construction  would  be  harsh,  and  hinder  them  from 
making  any  provision  for  a  wife ;  and  therefore  it  is  vejy  happy  that  that 
memorandum  was  added. 
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(Reg.  Lib.  1747.  A.  fol.  654.) 
Conttruction  upon  28  C.  2.  c.  8.  for  perpetuating  augmentations  of  poor  vicarages. 

A  QUESTION  arose  upon  the  construction  of  the  statute  29  C.  2.  c.  6. 
made  for  perpetuating  the  augmentation  of  poor  vicarages,  and  upon  the 
facts,  how  far  they  enabled  the  plaintiff  to  avail  himself  of  that  construc- 
tion, so  as  to  be  intitled  to  the  benefit  of  such  augmentation,  which  was 
in  this  case  reserved  in  general  words:  and  it  was  proved  that  it  had 
been  constantly  paid  from  1661  to  1743,  to  the  vicar  o[  this  parish. 

Lord  Chancellor.  [  ^^  ] 

By  the  vacancies  happening  in  the  church  preferments,  upon 
the  great  alteration  of  the  constitution  by  the  sequestration  and  sale  of  them, 
there  weregfeat  estates  and  incomes  likely  to  arise  to  the  persons  who  should 
then  fill  those  incumbencies:  it  was  therefore  not  to  be  wondered  at,  if  a 
division  was  sought  after :  but  the  coming  of  these  great  fines  to  the  pre- 
sent possessors  was  not  the  only  reason  for  the  augmentation;  not 
extending  to  the  succession,  which  would  still  be  confined  to  the  re- 
served rents;  but  there  was  another  reason;  because  the  inherit 
tance  of  these  estates  were  greatly  improved  by  being  purchased 
by  private  persons,  as  particularly  a  great  one  by  Chief  Justice  St. 
John.  It  was  therefore  proper,  they  should  be  under  obligation 
to  apply  it  to  augment  poor  vicarages.  That  produced  the  King^s  letter, 
upon  which  the  act  was  afterwar£i  made ;  the  construction  whereof  is  to 
be  conadered* 

In  this  church  it  is  to  be -presumed,  and  in  several  others,  that  such  re- 
servation was  made  upon  the  leases,  then  granted  by  way  of  augmenta- 
tion, as  was  most  natural  to  give  it  to  poor  vicarages  impropriate.  It 
was  originally  the  regular  clei^  that  plundered  the  church,  anhough  by 
the  dissolution  of  monasteries  it  came  into  the  hands  of  the  laity.  Upon 
the  nature  of  this  reservation,  the  terms  of  the  act,  and. the  fact  of  con- 
stant payment  1  think,  there  was  an  appropriation  for  the  augmentation 
of  the  vicarage  in  question.  The  act  supposes  the  reservation  might  be 
made  differently;  in  some  appropriated,  in  others  not;  it  intended  to 
establish  some  of  these  reservations,  where  the  reservation  was  made  not 
to  the  vicars  or  curates ;  as  the  recital  of  the  preamble  shews.  The 
questiop  then  is,  whether  this  appears  to  be  intended  to  be  reserved  for 
the  benefit  of  the  vicar  or  curate,  though  not  reserved  to  him ;  the  act 
intending  to  take  in  not  only  cases  of  express  reservation,  but  also  of  in- 
tent ;  and  here  that  constant  regular  payment  for  so  lone  a  time,  is  the 
strongest  evidence  possible,  that  it  was  so  intended.  Another  clause 
in  the  act  appears  to  be  intended,  for  some  cases,  where  there  had  been  a 
general  reservation  and  an  agreement  for  application  of  part  for  the 
augmentation  of  some  poor  vicarages ;  within  which  clause  this  seems 
a  case  intended  to  be  brought ;  and  such  usage  of  payment  is  the 
strongest  evidence  of  such  agreement  Another  clause  is  material,  viz. 
That  if  a  question  should  arise  concerning  the  validi^  of  such  grants, 
such  favourable  construction  shall  be  made  lor  thebenent  of  the  vicar,  as 
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has  been  made  in  commissions  for  charitable  uses,  which,  I  think,  is  the 
same  as  I  have  made  here.  I  know  but  one  case  upon  this  act,  in  3  Lev. 
82.  which  I  mention  for  the  particular  manner  of  declaration,  and  such  as 

I  never  saw,  {quam  penes  se  habet)  which  the  court  allowed  of 
[  93  ]      there.    The  dean  and  chapter  might  be  tempted  to  take  thes^ 

augmentations  to  their  own  livings;  I  do  not  say  they  have 
done  it,  but  it  would  be  inconvenient  to  leave  them  such  a  power,  and 
safer  to  pin  them  down:  upon  the  whole,  the  plaintiff  and  his  successors 
are  entitled  to  the  benefit  of  this  augmentation ;  and  it  is  not  in  the  power 
of  this  body  to  disappropriate  it,  and  give  it  to  any  other. 

The  rule,  upon  which  the  commissioners  for  poor  vicarages  upon  the 
statute  of  Quten  Anne  have  gone,  in  judging  what  is  a  poor  living,  is  to 
value  only  the  certain  tithes  the  vicar  was  intitled  to,  not  the  uncertain ; 
such  as  in  towns  where  it  depended  on  his  good  behaviour. 


REVEL  V.  WATKINSON,  June  11,  1748. 

Tenant  for  life  must  keep  down  the  interest  of  incumbruiceB  although  the  whole  of  the 
rente  and  profits  are  ezhaaated  by  it  (1).  The  court,  howerer,  will  direct  a  reasonable 
maintenance  for  him  out  of  the  profits,  if  otherwise  unprovided  for. 

Robert  Revel  devises  his  estate  in  trust  out  of  the  rents  and  profits  to 
raise  by  leasing,  mortgage,  or  sale,  enough  to  pay  what  his  personal  estate 
should  be  deficient  to  pay ;  and  subject  thereto  in  trust  for  his  only- 
daughter,  in  strict  settlement,  remainder  in  strict  settlement  to  his  bro- 
ther ;  remainder  over. 

The  estate  devised  to  the  daughter  was  not  sufficient  to  keep  down  the 
interest  during  the  life  of  the  mother,  who  had  a  jointure  upon  the  estate 
by  a  prior  settlement ;  although  upon  her  jointure's  falling  in,  it  was  more 
than  sufficient  But  the  mother  Uving  two  years,  an  arrear  of  interest 
accrued. 

The  daughter  married  the  defendant  Pegge^  and  died  without  issue. 
The  brother  of  the  testator  brought  this  bul  to  have  £400  which  had 
been  paid  by  the  trustee  to  the  defendant  Pegge  applied  in  payment  of  the 
debts. 

Lord  Chancellor. 

Two  things  are  very  plain.    First,  that  originally,  and  according  to  the 

nature  of  this  trust  and  course  of  this  court,  the  plaintiff  has  a  right  to 

have  this  £400  so  applied ;  but  secondly,  it  is  as  plain  on  the  part  of  the 

defendant,  that  though  the  whole  estate  is  liable  in  respect  of  creditors; 

yet,  as  between  tenant  for  life,  and  him  in  reversion,  the  tenant  for  life  is 

only  obliged  to  keep  down  the  interest ;  for  the  court  will  not  construe  it 

so  as  to  exhaust  the  profits  during  his  life,  without  something  particular. 

The  word  leasing  makes  no  dijQ^rence ;  mortgage  or  sale  coming  after : 

and  wherever  those  words  are  inserted,  there  is  no  instance  of  the  court 

obliging  a  tenant  for  life  to  do  more  than  keep  down  the  interest, 

[  94  ]     unless  Siere  are  particular  directions,  that  all  the  profits  should 

be  applied.    The  reason  of  the  determination  in  Ivy  v.  GUbtrL  2 

(t)  S.  P.  Tracy  ▼.  Lady  Her^ord^  2  Bro.  C.  C.  123. 
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P.  Wms,  13.  was,  that  although  tiie  words  rents  and  profits  ^  used  generally, 
without  more,  imply  a  power  to  sell  (2)  ;  yet  the  testator  had  there  ex* 
plained  and  restrained  it  by  the  subsequent  word  leasing  ;  but  no  doubt 
was  made,  that  if  the  wonk  mortgage  or  sale  were  added,  the  inheritance 
should  have  borne  the  burthen. 

The  next  question,  though  new  in  specie,  is  also  clear :  whether  here  • 
being  comprised  in  the  trust  an  estate  m  possession,  and  also  in  reversion 
(upon  the  death  of  the  jointress)  which,  when  it  fell  into  possession,  would 
be  liable  to  the  same  trust  the  tenant  for  life  is  bound  to  keep  down  the 
interest  only  as  the  profits  came  into  possession,  from  year  to  year ;  or 
whether  the  whole  profits,  as  far  as  they  will  go,  during  the  estate  for  life, 
should  be  so  applied  to  answer  the  deficiency  in  the  mother's  life  ? 

Secondly,  taking  it  either  way,  whether  the  daughter  was  entitled  to 
any  allowance  of  maintenance  during  the  mother's  life  ? 

As  to  the  first :  I  am  of  opinion,  that  the  whole  profits  during  the  con- 
tinuance of  the  estate  for  life,  should  be  applied  to  keep  down  the  interest 
during  that  estate.     It  is  only  by  construction  in  equity,  that  tenant  for 
life  should  pay  only  the  interest ;  as  otherwise  the  creditor  would  come 
upon  him  for  the  principal.     If  there  is  tenant  for  life,  remainder  for  life, 
and  during  the  first  estate  for  life,  the  whole  profits  are  not  sufficient  to 
answer  the  interest  of  the  debts,  so  that  there  is  an  arrear ;  I  agree  to 
what  is  said  for  the  defendant,  that  it  shall  be  a  charge  upon  the  inheri- 
tance, when  it  is  by  the  same  settlement :  tenant  for  life  being  then  only 
obliged  to  keep  down  the  interest  incurred  during  his  own  life ;  but  that  is 
not  the  present  case ;  for  here  the  mother's  estate  for  life  was  by  another 
settlement ;  during  whose  life  the  profits  of  the  estate  in  possession  were 
not  sufficient  to  keep  down  the  interest,  but  afterward  more  than  sufficient 
That  surplus  being  an  accruer  to  the  trust  estate  must  be  applied  to 
answer  the  former  deficiency :  and  the  trust  must  be  considered  as  entire 
during  the  daughters  estate  for  life.    Any  other  construction  would  create 
inconvenience  and  confusion ;  for  these  trust  estates  partly  in  reversion 
and  partly  in  posd^ssion,  are  very  frequent ;  and  if  tenant  for  life,  upon 
estates  dropping  in,  should  receive  the  profits  from  the  fines,  and  let  out  at 
a  rack-rent,  without  applying  the  profits  to  the  arrears  incurred  before, 
there  would  be  a  great  arrear  upon  the  remainder  man.    Nay,  were  the 
estate  accidentally  improved,  it  ought  to  be  so  applied ;   or  if  a  loss 
happened  by  tenants,  the  profits  coming  in  afterward  should  be  so  ap- 
plied. 

But  then  the  daughter  must  be  allowed  a  maintenance  out  of  [  95  ] 
this  trust  estate  during  the  mother's  Ufe ;  for  she  stands  entirely 
in  the  light  of  a  child  unprovided  for  during  that  time,  and  at  the  mother's 
pleasure :  and  the  court  will  not,  in  favour  of  a  remainder  man,  suffer  all 
the  surplus  profits  to  be  exhausted  to  discharge  the  interest  in  exoneration 
of  the  estate,  and  leave  a  daughter  and  heir  at  law  to  starve :  for  which 
1  can  cite  a  stronger  case ;  that  of  Butler  of  Woodhall  before  Lord  Har- 
court,  where,  though  it  was  in  the  case  of  a  nephew,  and  all  the  profits  of 
the  estate  devised  subject  to  the  trust  of  payment  of  debts,  yet  the  court 
held  the  uncle  could  not  intend  his  nephew  should  starve :  and  directed  a 
reasonable  maintenance  should  be  paid  him  out  of  the  profits :  it  appearing 

(2)  Th«  reporter  Memi  inaocarate  here.    See  the  report  in  Ivy  v.  Oilberi.  Mr.  Coz'e 
note  to  Trafford  ▼.  Aihton,  I  P.  W.  418,  &c. 

Vol.  I.  N 
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the  creditors  were  safe  or  submitting  to  it.  Then  surely  the  court  will  do 
it  for  a  child,  and  when  the  distribution  of  it  is  in  the  power  of  the  court ; 
and  a  legacy  to  a  child  payable  at  a  future  day  ahall  carry  interest,  where 
it  would  not  in  the  case  of  another  person :  and  upon  this  foot  must  the 
account  be  taken. 


ARNOT  r.  BISCXJE,  June  13,  1748. 
(Reg.  Lib.  1747.  A.  fol.  528.) 

Attorney  on  sale  of  an  estate  not  dUcIosIng  to  the  buyer  an  incumbrance,  and  leading  him 
to  suppose  the  title  would  be  a  good  one,  held  liable  to  make  satisfaction  in  default  of 
the  vender^  Though  one  witness  cannot  sustain  a  suit  against  a  distinct  denial  by  an- 
swer, the  latter  must  be  precise  and  positive  (1). 

Decree  against  the  right  of  a  person  practising  a  fraud,  though  he  was  an  infant,  and 
could  not  have  been  bound  by  a  matter  of  contract. 

One  witness  not  sufficient  if  denied  positively  by  answer,  unless  corroborated  by  circum- 
stances. 

The  defendant  Biscoe  adted  as  an  agent  for  the  other  defendant 
Stephens ;  who  wanting  money,  proposed  to  the  plaintiff  the  sale  of  a 
leasehold  estate ;  the  plaintiff  entered  into  articles  for  it,  paying  £500  in 
part,  for  which  sum  he.  took  a  bond  from  Stephens  ;  but  before  the  execu- 
tion of  the  conveyance,  the  plaintiff  discovered  that  it  was  incumbered 
with  a  mortgage,  on  which  there  had  been  a  decree  of  foreclosure  in 
Chance  n/. 

Whereupon  he  brought  a  bill  against  Biscoe  for  the  £500  in  default  of 
Stephens  ;  charging  that  Biscoe  did  not  disclose  the  incumbrance,  but  de- 
clared the  title  to  be  in  every  respect  good,  for  which  the  only  witness  was 
the  plaintiff's  son ;  and  it  was  denied  by  the  answer  of  Biscoe. 

Lord  CHAfrcELLon. 

There  are  two  considerations  in  this  case ;  First,  t^e  general  equity, 
upon  which  the  plaintiff  has  brought  his  bill ;  which  is  not  in  specie  a  com- 
mon equity.  Secondly,  the  question  of  the  fact ;  whether  there  is  suffi- 
cient evidence  against  the  defendant  to  enable  the  court  to  make  a  de- 
cree against  him,  upon  this  principle  of  equity  that  in  transacting  a  pur- 
chase or  bargain,  wherever  the  buyer  is  drawn  in  by  misrepresentation  or 
concealment  of  a  material  fact  or  circumstance,  so  as  to  be  injured  there- 
by, and  (hat  done  with  intention  and  fraud,  he  is  intitled  to 
[  96  ]  satisfaction  here?  Which  is  the  general  principle,  and  is 
carried  to  a  particular  instance ;  where  done  by  any  person 
who  is  attorney  or  agent,  not  only  of  the  buyer  but  seller. 

The  general  rule  is  true  with  regard  to  all  persons  having  interest  in 
the  estate  (c) ;  and  also  with  regard  to  the  attorney,  agent,  or  solicitor  of 
the  buyer;  having  a  trust  and  duty  with  his  principal;  and  is  liable  to 
make  satisfaction,  if  participant  in  the  transaction ;  as  was  partly  the 

(e)  In  1  P.  Wms.  393,  where  a  first  mortgagee  is  witness  to  a  second  mortgagee,  this 
shall  postpone  him,  though  no  proof  of  kis  knowledge  of  the  contents  of  the  second 
mortgage,  but  in  1  Brown,  357,  Lord  Thttrlow  disapproTSs  of  this  decree,  as  a  witness  is 
not  priyy  to  the  contents  of  the  deed.  3.  Atk.  49. 

(1)  Vide  ante,  66,  and  note. 
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case  of  one  Cantf  who  was  employed  on  both  ^ides;  which  often  happens 
in  purchases,  although  more  frequently  in  mortgages.  And  if  the  attorney 
or  vendor  of  an  estate,  knowing  of  incumbrances  thereon,  treats  for  his 
client  in  the  sale  thereof  without  disclosing  them  to  the  purchaser  or  con- 
tractor, knowing  him  a  strknger  thereto,  but  represents  it  so  as  to  induce 
the  buyer  to  trust  his  money  upon  it,  a  remedy  lies  against  him  in  a  court 
of  equity ;  to  which  principle  it  is  necessary  for  the  court  to  adhere,  to 
preserve  integrity  and  fair  dealing  between  man  and  man ;  most  transac- 
tions being  by  the  intervention  of  an  attorney  or  solicitor.  1  distinguish 
greatly  between  this  and  not  disclosing  the  general  circumstances  of  his 
client,  with  the  knowledge  of  which  he  is  trusted,  of  which  it  would  be 
improper  to  give  notice ;  but  otherwise  when  dealing  for  the  purchase  of 
an^estate.  This  principle  is  not  to  be  doubted  in  the  case  of  vendor  himself, 
or  of  a  person  who  had  interest,  knowing  of  the  transaction  ov  purchase ; 
which  was  the  foundation  of  the  decree  by  Lord  Cowper^  where  the  mort- 
gage was  made  of  an  estate  tail  without  suffering  a  recovery :  the  person 
who  was  issue  or  remainder  in  tail,  was  clerk  to  the  attorney,  and  ingros- 
sed  the  conveyance,  without  disclosing  his  title,  though  knowing  of  it 
Upon  a  bill  for  foreclosure,  when  he  insisted  upon  his  title,  the  mortgage 
was  made  eflectual  against  him,  on  this  circumstance  of  privity;  which 
was'held  fraudulent,  without  any  other  particular  fraud ;  although  at  the  time 
of  the  fraud  he  was  a  minor  about  twenty,  of  such  an  age  as  that  his  con- 
tract would  not  afiect  him.  Then  the  connexion  between  an  attorney  and 
his  client  cannot  be  a  stronger  excuse  for  him,  than  the  issue  or  remainder 
man  in  tail  had  in  that  case ;  it  would  otherwise  be  dangerous,  if  the  at- 
torney of  vendor  should  not  disclose  such  incumbrances;  which  is  not  dis- 
cloeing  secrets,  or  the  circumstances  of  his  client  but  what  the  purchaser  has 
a  right  to  know.  This  therefore  is  a  good  equity  for  the  plaintiff  against 
Biscoe  in  default  of  the  other  defendant,  if  it  comes  out  so. 

The  next  consideration  is,  whether  there  is  sufficient  proof  to  bring  this 
within  such  equity. 

But  first,  some  objections  must  be  taken  notice  of;  -  that  here  the  £500 
was  not  advanced  by  the  plaintiff  on  the  credit  or  security  of  the  estate ; 
that  therefore  if  the  incumbrance  was  disclosed  at  the  time  of  the  conveyance, 
not  of  the  articles ;  it  is  sufficient ;  which  is  true  in  some  degree ; 
but  in  general  it  is  fair  and  right,  that  it  should  be  disclosed  at  [  97  ] 
the  time  of  the  articles;  for  then  the  plaintiff  might  not  have 
proceeded  in  his  purchase  ;  but  taking  it  to  be  at  the  time  of  the  execu- 
tioD  of  the  articles,  it  must  be  where  they  are  executed  entirely ;  not 
where  partly  at  the  time  of  the  articles,  and  part  of  the  money  then  ad- 
vanced ;  for  then  It  was  as  just,  that  the  plaintiff  should  know  of  the  in- 
cumbrance, as  it  would  be  in  general  at  the  execution  of  the  conveyance. 

But  it  is  objected  further,  that  the  plaintiff  took  a  bond;  but  that  was 
for  farther  security :  if  a  mortgage  was  made  of  this  lease-hold  estate,  a 
boond  would  be  taken ;  so  that  the  taking  the  bond  does  not  dider  it 

As  to  the  material  fact  of  equity,  though  there  is  but  a  single  witness  for 
the  plaintiff,  and  that  to  be  taken  with  the  connection  between  father  and 
son,  it  is  evidence  here ;  though  not  by  another  law.  But  if  this  single  evi- 
dence is  denied  by  the  answer,  there  is  not  sufficient  to  decree  upon,  and 
the  bill  must  be  dismissed,  which  is  the  rule ;  but  the  answer  is  not  ad  idem^ 
the   chaise   being  positive,  and    the  answer  only  to  belief;  which  is 
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not  sufficient  to  contradict  what  is  positively  sworn ;  nor  could  he  be  con- 
victed of  perjury  thereon.  [  1  Brown,  62.  2  ^tk.  16.  9  Jltk.  407,  649. 
Ante,  66.  Post,  125.  1  Vern.  161.1 

Od  the  fact,  upon  which  I  douSt,  I  think  the  evidence  not  clear  enough 
to  make  a  decree ;  but  will  send  it  to  law  to  be  tried  on  two  issues :  First 
whether  Biscoe,  or  any  person  concerned  for  him  in  the  purchase,  gave 
notice  to  the  plaintiff  of  this  incumbrance  (1).  Secondly,  whether  at  or 
before  the  execution  of  the  articles  and  bond,  or  either  oi  them,  the  plain- 
tiff, or  any  person  for  him,  was  informed  thereof  7 

(1)  ^  Or  of  the  decree  of  foreclosure,  which  haa  been  made  in  this  court,^.  R.  L. 


•  LE  FARRANT  v.  SPENCER,  June  14,  1748. 

(Reg.  Lib.  1747.  A.  fol.  680.) 

De^iee  by  an  East  India  captain  of  all  houeehold  furniture  (1),  linen,  plate  and  apparel 
whatsoever,  includes  only  what  is  for  domestic  use,  not  what  for  trade  or  merchandise. 
Construction  of  the  words  *^  or  "  and  ^^  and"  Medals  (2),  when  to  pass  by  a  bequest 
of  money. 

James  Saunders,  captain  c^  an  Ekist  India  ship,  devised  £1000  (g) 
a-piece  to  M.  and  C.  to  he  paid  at  twenty-one  or  mcurriage ;  then  gives 
them  all  his  household  furniture,  linen,  plate  and  apparel  whatsoever ;  and 
in  case  of  the  death  of  either  before  marriage,  every  thing  as  before  be- 
queathed, to  go  to  the  survivor  or  their  issue;  "1  mean  if  either  of  them 
die  unmarried  before  me."  Then  the  residue  he  gave  to  be  divided  into 
fifths :  two  part  to  M,  and  C,  or  their  issue,  in  default  thereof  to  the  sur- 
vivor or  their  issue,  on^  part  to  IV.  S.  or  hk  issue ;  and  another  fifth  part 
B.  S.  and  her  children. 

The  first  question  was  of  the  extent  of  the  specific  bequest ;  which  it 
was  argued,  should  take  in  all  plate  whatsoever,  India  and  dimity  goods, 

and  some  rough  diamonds. 
[  98  ]  Against  which  was  cited  the  case  of  the  Duke  of  Beatrfori  v. 
Lord  Dundonald,  2  Vern.  [739]  [ 
Lord  Chancellor  said  (3),  That  case  depended  on  the  locality  of  the  de- 
scription :  and  directed  this  to  be  sent  to  a  master,  to  distinguish  what 
goods  he  had  for  his  own  domestic  use,  and  what  for  trade  or  merchandise: 
without  which  it  was  impossible  to  determine  of  the  extent  of  the  bequest ; 
for  it  clearly  included  only  the  former,  according  to  the  opinion  of  die 
House  of  Lords,  in  Prat  v,  Jackson,  2  P.  ff ms.  302,  which  decree  was  the 
stronger,  because  of  the  words  household  stuff;  as  also  because  it  was  a 
construction  to  be  made  of  marriage  articles,  where  the  wife  was  a  pur- 
chaser of  what  she  was  to  claim ;  here  they  are  only  voluntary. 

On  the  other  part  of  the  will.  Lord  Chancellor  took  the  testator's  mean- 
ing to  be,  to  devise  to  such  legatees  or  their  issue,  as  he  knew  not  whether 

(g)  1  Eq.  Ab.  200.    3  Atk.  61. 

(1)  See  Hde  v.  OilberU  2  Vol.  430 ;  and  Carr  v.  Carr,  1  Meriv.  541,  note, 
(t)  Vide  3  Atk.  201. 

(3)  See  per  Lord  JETarrftMcke,  3  Atk.  20S. 
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they  had  children  living  or  not ;  but  to  such  as  he  knew  had  children  liy« 
ing  be  gave  it  jointly  to  them  and  their  children. 

But  was  he  not  of  that  opinion,  he  could  not  construe  it  so  as  to 
make  it  v<ttd ;  but  would  construe  the  word  or^  and^  and  so'  vest  it  in  the 
parents,  the  first  takers. 

J^.  B.  It  was  said  at  the  bar  to  have  been  determined  by  his  lordship, 
that  medals  would  pass  by  a  devise  of  money,  where  kept  with  money ; 
not  where  kept  distinct  (1). 

(1)  Bridgman  y.  Dore,  5  Atk.  201. 


RANDAL  V.  COCKRAN,  June  17,  1748. 

ImoraT  after  aatiifaction  itandB  In  place  of  the  assured  as  to  the  goods,  salvage,  and  res- 
titution in  proportion  for  what  he  paid. 

The  King  having  granted  general  letters  of  reprisal  on  the  Spaniards 
for  the  benefit  of  his  subjects,  in  consideration  of  me  losses  they  sustained 
by  unjust  captures;  the  commissioners  would  not  suffer  the  insurers  to 
make  claim  to  part  of  the  prizes,  but  the  owners  only,  although  they  were 
already  satisfied  for  their  loss  by  the  insurers;  who  thereupon  brought  the 
present  bill 

Lord  CAance//or  was  of  opinion,  that  the  plaintiffi  had  the  plainest  equi- 
ty that  could  be.  The  person  originally  sustaining  the  loss  was  the  ow- 
ner ;  but  after  satisfaction  made  to  him,  the  insurer.  No  doubt,  but  from 
that  time,  as  to  the  goods  themselves,  if  restored  in  specie,  or  compensation 
made  for  them,  the  assured  stands  as  a  trustee  for  the  insurer,  in  propor- 
tion for  what  he  paid ;  although  the  commissioners  did  right  in  avoiding 
being  intangled  in  accounts,  and  in  adjusting  the  proportion  be- 
tween them.  Their  commission  ^as  limited  in  time;  they  see  [  99  ] 
Tvho  was  the  ovmer:  nor  was  it  material  to  them,  to  whom  he 
assigned  his  interettf,  as  it  was  in  efiect  after  satisfaction  made. 


SWYNFEN  V,  SCAWEN,  Jwie  18,  1748. 

(Reg.  Ub.  1747.  B.  fol.  39a) 

A  debt  by  coTenant  in  marriage  articles,  and  no  mention  of  interest ;  the  court  woald 

not  redace  it  lower  than  5  per  cent. 
The  like  interest  allowed  on  a  legacy  for  mooming. 

Sir  Thomas  Scawen  having  three  sons,  gives  in  his  life-time  £6000  to 
Lewis  the  elder;  and  upon  me  marriage  oi Letois^  covenants  to  give  or 
leave  him  £4000  noore;  but  there  is  no  mention  of  any  interest  in  the 
deed. 

To  the  two  younger  sons  he  devises  the  surplus  of  his  personal  estate, 
and  a  real  estate  after  the  death  of  their  mother :  and  to  each  of  the 
children  £200  for  mourning. 

Upon  his  death  L«»t»  borrows  £4000  from  the  plaintiff,  and  dies.  The 
plaintiff,  as  his  administrator,  brings  a  bill  for  a  satisfaction  out  of  the  fa- 
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ther's  assets  for  the  £4000  due  to  Lewis,  and  for  the  £300  legacy,  with  fai- 
terest  at  five  per  cent,  for  both  sams. 

Against  this  it  waa  arraed,  that  the  two  younger  eons  had  much  less 
share  than  Lewis  ;  and  mat  the  court  should  not  add  to  the  inequality ; 
this  £4000  was  not  a  debt  on  the  estate,  but  should  follow  the  nature  of  a 
legacy :  the  rate  of  interest  for  which,  where  aone  is  menticmed,  is  in  the 
diiicretion  of  the  court. 

Lord  Chaitcellor. 
BaA  the  younger  children  no  other  provision  than  the  surplus,  which  is 
likely  to  come  out  so  much  below  the  share  of  Lewis^  I  should  have  endea- 
voured to  have  added  to  that  surplus ;  but  for  what  appears,  they  may 
have  an  equal  provision  with  the  other,  by  the  remainder  of  a  real  estate, 
after  the  death  of  the  mother,  who  is  now  very  ancient  But  had  it  been 
otherwise,  this  £4000  under  the  marriage  articles,  is  not  in  the  power  of 
the  court;  not  being  a  voluntary  provision  or  legacy,  or  falling  under  any 
of  th^  rules  m  which  the  court  exercises  a  discretion ;  but  it  is  a  debt  by 
covenant,  affecting  both  real  and  personal  affets;  and  for  which  an  ac- 
tion at  law  might  be  brought^,  wherein  a  jury  would  have  computed  in- 
terest at  hve per  cent*.  There  is  nogiound.then  for  a  court  of  equity  to 
vary  the  right  upon  a  debt  contracted  for  the  most  valuable  consideration, 
marriage :  out  were  there  any  colour  for  reducing  the  interest,  there  is 
the  strongest  reason  against  it,  viz,  his  borrowing  of  £4000  at  five  per 
cent,  whiali  speaks,  that  he  was  entitled  thereto  as  a  debt  frojDi  his  father's 
death ;  which  not  being  then  paid  to  him,  he  therefore  borrowed  a  iam 

equal  to  it 
[  100  ]  As  to  the  £200  legacy,  the  general  rule  is,  that  where  there 
is  an  ample  persanal  estate,  a  personal  legacy  will  carry  five 
per  cent,  although  the  court  sometimes  exercises  more  liberal  discretion 
in  cases  of  younger  children,  or  where  chained  upon  land.  If  the  court 
was  always  in  these  cases  to  enter  into  inquiries,  how  much  the  personal 
estate  would  produce,  it  would  be  inconvenient ;  although  the  court  some- 
times does  it  in  family  cases,  where  all  arises  out  of  the  father's  will,  and 
all  of  the  same  kind,  and  a  deficiency  likely  to  happen :  but  this  is  for 
mourning ;  which,  if  he  has  acted  properly  with  respect  to  his  father,  he 
has  already  expended  out  of.  his  own  pocket :  and  the  plaintiff  is  intitled 
also  to  five  per  cent,  for  this  (1). 

(1)  This  was  on  a  re-hearing,  when  Lord  Hardvoicke  affirmed  his  former  decree.  R.  L. 


CLARKE  V.  SAMSON,-  June  21,  174a 

(Reg.  Lib.  1747.  A.  foL   714.) 

Settlement,  on  marriage,  of  estates,  leasehold  and  others,  sabject  to  incumbrances.  The 
issue  of  the  marriage  not  entiUed  to  have  them  disincumbered  out  of  their  father*s  ae- 
sets. 

The  word  *^  grarU*^  does  not  amount  to  an  entire  warrantj  in  equity ;  nor  always  at  law, 
where  parttcuUir  covenants  are  inserted. 

In  such  cases  the  insertion  qfwhat  is  express^  excludes  the  intendment  of  all  presumpHon. 

A.  dies  indebted ;  leaving  a  personal  estate  consisting  partly  in  lease- 
hold, which  was  subject  to  incumbrances  by  mortgage  with  covenant  for 
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payment  of  the  inort§ftge  money ;  having  devised  this  leasehold,  with 
other  estates,  to  his  son  for  life,  and  after  Iris  decease  to  the  issue  of  his 
body,  with  limitations  over ;  maJcing  him  executor  and  residuary  legatee. 
Not  long  after  his  death  the  son  maKes  a  setttement  thereof  upon  his  mar* 
riage ;  and  describing  himself  as  heir  and  executor  of  his  father,  and  re* 
citiog  and  referring  to  the  will  and  the  limitations  therein,  and  reciting 
the  ]^tended  marriage  and  jointure,  grants  and  assigns  this  leasehold  estate 
to  trustees  to  permit  him  and  his  assigns  to  receive  the  profits  during  life, 
then  to  his  wife,  then  to  the  issue  male  and  female,  then  to  such  [other  per- 
son or  persons  who  should  be  his  own  right  heir,  or  to  such]  other  person 
as  might  claim  it  by  will  of  his  &ther.  After  the  death  of  him  and  his  wife, 
their  issue  bring  a  bill  to  have  an  assignment  by  the  trustees ;  insisting 
that  the  settlement  being  for  valuable  consideration,  although  there  was 
no  express  covenant  to  disincumber  it,  their  father  had  obUged  himself 
thereto. 

Loan  Chavcsblor. 

There  is  something  particular  and  special  in  thk  case :  but  upon  flie 
whole  circumstances  the  plaintiffi  are  not  intitled  to  the  relief  sought ; 
which  is  sought  in  {Nnejudice  of  their  father's  creditors ;  for  if  it  were 
otherwise,  it  would  be  immaterial  t6  controvert' this  point ;  this  leasehold 
beii^  personal  estate ;  the  residue  of  which  the  plamfiffi  are  intitled  to. 
As  iUs  stood  originally  on  the  will  of  the  grandfather,  this  leasehold  being 
part  of  his  personal  estate  was  subject  to  these  mortgages ;  and  tbe  equity 
of  redemption  subject  to  all  the  rest  of  his  debts,  even  by  simple  con- 
tract ;  but  being  specifically  devised,  other  parts  of  the  personal  estate 
ought  to  be  first  applied ;  and  if  the  father  pays  off  the  debts  with  his  own 
money,  he  will  have  a  right  to  ^and  in  the  place  of  the  creditors  to  re- 
ceive satistaction  out  of  the  assets  [of  the  grandfather.] 

But  then  the  question  arises  of  the  effect  of  the  Other's  settie-  [  101  ] 
ment :  and  whether  it  gives  a  right  to  have  the  estate  disincum- 
bered  for  the  plaintifir's  benefit  I  am  of  opinion,  that  from  die  nature  of 
it,  they  have  not  such  a  right :  I  agree,  that  the  father  being  executor 
might,  according  to  the  rules  of  law  and  eauity,  if  he  wanted  money  to 
pay,  have  sold  and  applied  it  to  payment  ot  debts,  and  the  vendee  might 
retain  it  against  all  claiming  under  the  will,  if  no  fraud  or  collusion.  But 
the  question  is,  What  was  the  intent  of  the  parties  in  this  settiement  7 
They  knew  they  were  making  a  settlement  of  the  estate  of  the  grandfa- 
ther ;  and  mUst  know,  that  this  with  other  assets  was  liable  to  his  debts ; 
and  there  being  no  covenant  by  the  father  to  disincumber  it,  the  intent  was 
to  leave  it  on  the  will,  with  r^ard  to  the  issue  of  the  marriage ;  and  it 
seems  to  be  made  only  to  clear  a  doubt,  whether  the  issue  could  take  by 
purchase  7  There  is  no  ground  therefore  to  oblige  the  father  out  of  his 
own  estate  to  disincumber  it :  but  it  is  said,  the  word  grant  of  itself  im- 
ports a  covenant ;  which  it  does  at  law :  but  that  is  where  there  is  no  par- 
ticular covenant,  \diich  there  is  here ;  and  there  is  no  instance  where  the 
court  construes  that  general  word  to  disincumber  an  estate,  generally 
against  every  one,  where  there  is  a  particular  covenant  in  that  deed, 
^mich  limits  the  operation  of  it  Upon  the  whole  therefore,  the  intent 
was  to  take  this  estate  in  the  manner  left  by  the  grandfather's  will,  sub- 
ject to  his  debts:  but  the  father  having  paid  them  off,  if  the  question  was 
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between  the  plaintiffi  and  any  person  taking  voluntarily  under  the  father's 
wUl,  who  had  made  any  other  residuary  legatee,  I  should  have  thought 
the  plaintiffs  had  good  right  to  have  that  personal  estate  so  applied ; 
but  being  between  the  plaintiffi  and  creditors,  and  no  covenant,  (except 
what  restrains  the  word  grant)  it  would  be  a  stretch  of  equity  toward  in- 
justice, should  the  plaintLK  have  this  estate  io  as  to  leave  their  father's 
debts  unsatisfied. 


SAVILLE  V.  TANKRED,  June  21, 1748. 

(Rag.  Lib.  1747.  B.  fol.  395.) 

Objection  for  want  of  partiei .    To  a  bill  by  representative  of  the  pawnee  of  a  chattel 
against  a  third  person,  merely  for  a  delivery  of  it,  the  owner  need  not  be  a  party. 

The  bill  was  brought  for  an  account,  and  for  the  delivery  of  a  strong 
box,  which  was  in  the  custody  of  the  defendant,  and  in  which  were  found 
jeweb  and  a  note  in  these  words,  ^  Jeweb  belonging  to  the  Duke  of  De- 
votuhire^  in  the  hands  of  Mr.  Saville  ;'^  whose  representative  the  plaintiff 
wasyand  in  whose  possession  they  had  been  from  1695  to  1745. 

An  objection  was  made,  that  the  Dukt^s  representative  should  have 
been  made  party,  to  see  if  he  claimed  them ;  because  it  was  said  ex- 
pressly, that   they  were  his,  and  nothing  said  of  an  assignment  to 

SaviUe. 
[  102  ]   Lord  Chancellor  over-ruled  the  objection :  for  pawnee  of  a 

pledge,  as  Saville  was,  may  bring  trover  or  detinue  at  law  for  it 
without  troubling  himself  with  the  pawner :  for  he  has  a  special  property. 
But  suppose  he  was  not  pawnee,  but  had  only  the  possession  of  them,  and 
delivered  them  to  another :  that  person  has  nothing  to  do  with  the  Duke. 
Therefore  let  these  jeweb  come  into  his  hands  which  way  they  wiU,  he 
may  give  the  custody  of  them  to  any  one,  and  have  them  back  without 
hurting  the  Duke  or  hb  representative. 


MARRYAT  v.  TOWNLY,  June  27, 1748. 

(Reg.  Lib.  1747.  B.  fol.  479.) 

■ 
Devise  to  trustees  as  soon  as  his  three  daughters  attained  their  respective  a^es  of  twenty- 
one,  to  convey  to  them  and  the  heirs  of  their  bodies  as  joint-tenants ;  this  not  a  joint 
estate,  but  to  be  construed  as  near  it  as  may  be,  so  that  the  conveyance  must  be  at 
twenty-one  respectively  with  cross  remainders. 

Eli  AS  Pierce  made  hb  will  Aug.  13  th,  1724  (t),  and  devised  all  his  real 
estate  whatsoever  and  wheresoever,  to  trustees  in  trust  to  receive  the 
rents  and  profits,  and  to  make  or  renew  leases,  as  occasion  shall  require, 
and  upon  the  usual  fines :  and  as  soon  as  his  three  daughters  Anne^  Jane 
and  Catherine f  attained  their  respective  ages  of  twenty-one,  to  convey  the 
said  real  estate  to  them  and  the  heirs  of  their  bodies,  and  their  heirs  as 

fi)  Cowp.  31, 797. 
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joint-tenantSy  and  to  whom  he  gave  and  devised  the  same  accordinglj : 
and  for  want  of  such  issue,  to  the  use  of  his  brother,  Daniel  Pierce^  of 
Corky  for  life ;  remainder  to  trustees  and  their  heirs,  during  the  life  of  his 
said  brother,  to  preserve  contingent  uses  and  remainders;  with  other 
remainders  over.  He  directs  the  residue  consisting  of  personal  estate, 
among  which  he  includes  the  rents  and  profits  of  the  real  estate,  to  be 
received  by  the  trustees,  to  be  paid  to  and  among  his  three  daughters 
equally  share  and  share  alike  respectively,  at  their  respective  ages  of 
twenty-one  or  marriage,  which  shall  first  happen :  [provided  they  should 
not  marry  before  nineteen;  and  if  any  should  die  unmarried  before 
twenty-one,  or  should  marry  before  nineteen,  their  shares  should  go  to  the 
survivors.'  /?.  L.] 

In  a  codicil  he  says,  that  to  prevent  any  disputes  about  the  ages  of  his 
daughters,  they  were  bom  on  such  days,  as  he  there  mentions,  and  their 
ages  to  be  computed  from  thence. 

The  youngest  daughter  surviving  her  sisters,  brought  this  bill,  to  have 
the  whole  for  life. 

For  plaintifil  Jaint-tenants  being  a  proper  known  word  in  law,  ought 
to  be  construed,  and  a  conveyance  made  accordingly,  as  far  as  the  law 
will  admit :  t.  e.  jointly  for  their  lives  with  several  inheritances :  but  this 
severalty  is  not  from  the  testator's  intent,  who  would  have  made  it  joint 
throughout  if  the  law  permitted  it,  but  from  necessity.  The  express  word 
joinl'tenants  must  have  its  operation,  whereas  it  will- be  rejected,  if  they 
are  not  construed  joint  tenants  for  lijfe :  and  it  must  be  carried  back  to  the 
words  three  daughters  ;  for  it  can  have  no  effect  on  the  word  heirs  gene- 
rally, or  htirs  of  their  bodies  ;  and  if  it  had  been  so  expressed,  there  would 
be  no  doubt  If  construed  otherwise,  upon  the  death  of  two 
daughters  without  issue,  their  shares  would  go  over  to  the  remote  [  103  ] 
relations  in  remainder  during  the  life  of  the  other ;  to  prevent 
which  inconvenience  the  court  often  adds  words,  or  changes  or  into  and. 
In  Barker  v.  Giles^  2  P.  Wms,  there  were  words  both  ofjoint-tenancy  and  in 
common,  and  the  court  directed,  both  should  be  satisfied.  In  Tuckerman 
V.  Jefferies  the  devise  was  of  all  his  astate  to  two  nieces  £.  and  J.  to  be 
equally  divided  between  them ;  and  from  and  after  their  decease,  to  the 
right  heirs  of  J,  Although  the  words  were  strong  to  make  it  a  tenancy 
in  common,  Holt^  C.  J.  held  it  a  joint-tenancy  during  their  lives ;  because 
if  they  should  take  by  moieties,  it  might  happen  that  the  right  heir  of  J. 
should  never  take  the  whole :  here  the  conveyance  was  to  be  made  of  the 
whole  and  to  all  the  three  daughters ;  for  the  words  import  one  convey- 
ance: so  even  if  they  were  to  take  in  common,  three  conveyances  would 
not  be  necessary,  hi  the  disposition  of  the  personal  estate  the  testator 
shews  he  knew  how  to  make  use  of  proper  words,  where  he  intended  a 
tenancy  in  common,  there  being  more  than  two  daughters,  there  would 
be  no  cross  remainders :  and  the  testator  might  have  intended  by  this  joint- 
tenancy  to  prevent  a  tenancy  by  the  courtesy. 

For  defendants,  the  children  of  one  of  the  deceased  daughters,  and  the 
husband  and  children  of  the  other,  it  was  argued,  that  the  daughters 
should  be  tenants  for  life  of  their  shares,  and  that  the  heirs  of  their  bodies 
should  not  take  by  limitation  but  purchase,  by  way  of  remainder.  The 
words  require  a  conveyance  of  the  legal  fetate  to  each  daughter  at  twen- 
ty-one ;  otherwise  the  material  word  respective  must  be  rejected.  The 
Vol.  L  O 
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law  in  some  cases  will  admit  the  transposition  of  words ;  but  not  to  make 
joint-tenances,  which  are  odious  in  law.  Some  of  the  daughters  were 
married  in  the  testator's  life,  and  tliere  being  a  prospect  of  tlieir  having 
issue,  he  could  not  intend  the  whole  should  go  to  the  survivor. 

Lord  Chancellor. 
There  is  certainly  some  obscurity  in  the  present  case,  arising  from  the 
inaccurate  drawing  of  the  will ;  the  rather  because  the  drawer  had  used 
aome  legal  terms  without  meaning  them  in  the  legal  sense.  And  the  court, 
not  being  able  to  give  each  word  its  strict  legal  sense,  must  therefore  find 
out  the  construction,  so  as  to  answer  the  reasonable  intent,  which  the  tes- 
tator must  be  supposed  to  have  had,  of  providing  for  his  daughters  and 
their  families.  It  happens  luckily  to  assist  the  court,  that  the  drawer  of 
the  will  has  inserted  directions  for  the  trustees,  to  convey ;  and  whenever 
there  are  such  directions  for  the  trustees  in  whom  the  legal  estate  of  the 
fee  vested,  the  court  has  held  it  in  its  power  to  mould  it  so  as  best  to  an- 
swer the  intent  of  the  testator ;  and  not  so  as  to  fulfil  the  words  of  the 
will ;  which  has  been  always  the  rule  in  marriage  articles ;  and  if  that 
was  this  case,  there  would  be  no  doubt:  but  even  on  wills,  the  court  has 

used  the  same  latitude,  as  on  Sir  John  Mai/nard^s  will.     Lord 
[  104  ]    Cowper  took  advantage  of  such  a  direction,  and  thereby  thought 

himself  warranted  to  insert  trustees  to  support  the  contingent 
remainders ;  and  this  is  the  ground  of  distinction  (if  a  true  one)  of  the 
same  words  receiving  a  different  construction  in. cases  executory  and  ex- 
ecuted. As  to  the  intent,  the  first  question,  in  order  to  determine  the 
sense  of  the  subsequent  words,  is,  at  what  time  the  conveyance  is  to  be 
made,  whether  all  at  once  upon  the  youngest  daughter's  attaining  twenty- 
one,  or  severally  at  their  respective  ages  of  twenty-one  ?  And  I  am  of 
opinion,  that  the  intent  was,  that  the  trustees  should  convey  each  daugh- 
ter's particular  share  to  her  at  twenty-one,  and  not  wait  till  the  youngest 
attained  twenty-one.  Taking  it  upon  the  words,  respective  is  generally  a 
word  of  division  and  distribution ;  for  they  must  attain  their  ages  at  dif- 
ferent times  {k).  This  would  be  a  proper  construction,  if  it  stood  here ; 
but  it  is  strengthened  by  the  other  parts  of  the  will  and  codicil,  as  in  the 
distribution  of  his  personal  estate,  and  what  he  had  transubstantiated  from 
his  real  estate ;  for  the  construction  in  both  clauses  must  be  the  same, 
although  he  has  not  repeated  the  word  respective  in  the  former  clause ; 
and  this  is  confirmed  by  the  codicil ;  which,  as  he  possibly  might  know, 
that  the  ages  of  his  daughters  were  not  registered,  he  meant  as  a  decla- 
ration of  their  ages,  to  shew  when  all  the  trusts  of  the  will  should  be  per- 
formed, and  is  therefore  indicative  of  his  intent.  Then  the  effect  this  will 
have  upon  the  subsequent  limitations,  is,  that  they  must  be  construed 
•  consistently  therewith,  which  a  joint  estate  is  not ;  for  if  their  titles  come 
at  different  times,  and  by  different  conveyances,  they  cannot  be  joint: 
and  it  were  strange,  that  the  testator  should  mean,  that  all  these  three 
shares  should  survive  to  the  youngest  for  life,  in  prejudice  not  only  of  the 
husbands  of  the  other  daughters,  whom  he  might  not  regard  (though  cer- 
tainly he  had  some  view  in  the  marriage  to  them),  but  also  to  the  preju- 
dice of  the  issue  durmg  the  Ufe  of  the  aunt.    Then  the  carrying  back  the 

(fc)  1  Atk.  679. 
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"wcrdjaint^tenants  to  the  daughters  is  not  consistent  with  the  direction  to 
convey  respectively :  nor  is  there  any  ground  for  tiie  coastruction  put  on 
joint'LenanU  for  the  defendants;  for  the  want  of  the  words /or  life  will 
prevent  the  turning  it  into  a  remainder,  so  as  to  take  by  purchase ;  and  it 
would  destroy  the  subsequent  remainders  over.  The  question  then  is  of 
the  true  construction ;  and  I  go  a  middle  way,  founding  myself  upon  this 
being  an  executory  trust,  with  direction  to  convey  ;  and  if  there  are  tech- 
nical legal  words  in  the  will,  inconsistent  with  other  words  in  the  will, 
which  cannot  have  their  proper  effect,  I  must  give  them  their  effect,  cy 
prts^  agreeable  to  the  intention  of  the  testator,  and  wiil  construe  it  like 
joint-tenants,  so  as  to  create  cross  remainders  between  them.  One  great 
reason  of  inventing  cross  remainders  is  the  impossibihty  of  the  issues  of 
difierent  persons  taking  as  joint-tenants :  it  is  true  that  the  law  will  not 
admit  cross  remainders  among  more  than  two ;  but  that  is  only  where  it 
is  by  implication  (/} ;  for  by  express  words  it  may  be  among  several ;  and 
the  not  admitting  it  by  implication  at  law  among  more  than  two,  was  for 
a  technical  reason ;  because  the  law  avoids  the  splitting  of  ten- 
ures. But  if  I  am  right,  it  amounts  to  an  express  direction  to  [  105  ] 
be  like  joint-tenants ;  and  then  that  difficulty  of  the  law  is  out 
of  the  caise  in  a  court  of  equity ;  which  must  take  it  as  if  expressed ;  for 
leant  of  issue  means  want  of  issue  of  all  the  daughters,  then  to  go  over ; 
not  upon  the  death  of  one  or  two  without  issue ;  which  is  the  construction 
also  the  law  would  put  upon  it,  if  there  had  been  only  two,  as  in  Holmes  v. 
Menil,  Skin,  and  several  other  cases.  And  this  answers  the  meaning  of 
joint-tenants,  as  far  as  possible,  consistent  with  the  intent ;  for  it  is  impos- 
sible he  could  mean,  that  they  should  take  strictly  as  joint-tenants,  having 
directed  respective  conveyances,  but  as  near  joint-tenants  as  could  be.  I 
said,  there  would  be  no  doubt,  if  this  was  in  marriage  articles.  If  there- 
fore articles  directed  the  estate  to  be  to  the  husband  and  wife,  and  the 
heirs  male  of  their  two  bodies,  then  to  the  heirs  female,  to  take  as  joint- 
tenants;  the  court  would  have  directed  it  to  the  father  for  life,  then  to 
the  mother  for  Ufe ;  and  to  the  daughters  as  tenants  in  common,  with  cross 
remainders  to  themselves. 

The  conveyance  here  must  be  directed  at  twenty-one  respectively :  then 
cross  remainders  to  the  several  daughters ;  by  which  survivorship  will  be 
preserved  upon  the  death  of  any  daughter  without  issue ;  and  the  most 
that  a  lay  person  means  by  joint4enants,  is,  that  the  estate  should  sur- 
vive (1). 

(/)  In  Cowp.  797.  cross  remainders  have  been  admitted  between  three ;  and  in  Doe^  ex 
dem  Burden  v.  BurvilU,  Easter  13  Geo.  3.  B.  R. 

(1)  See  Reg.  Lib. 
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Where  a  creditor  may  make  other  persona,  besides  the  portonal  representative  of  tlia 

testator,  parties. 

The  widow  or  representative  otNemland  brought  a  biU  for  an  account 
agamst  Sir  George  Champion^  the   surviving   partner  of  her  husband. 
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Her  brother,  who  was  a  creditor  of  her  late  husband  for  £1000,  also 
brought  a  bill  against  Sir  George  Champion  for  an  account 

These  two  causes  were  brought  on  together :  and  it  was  insisted,  that 
the  second  bill  ought  to  be  dismissed,  for  it  would  multiply  suits,  if  every 
creditor  might  not  only  bring  his  bill  against  the  personal  representative  of 
his  debtor,  but  also  against  every  debtor  of  that  debtor;  although  under 
special  circumstances  it  might  be  allowed :  as  where  there  is  any  delay 
in  the  representatives,  or  collusion  between  the  representatives  and  deb- 
tor (1).  But  here  seems  to  be  a  good  understandii^  between  the  repre- 
sentative and  the  creditor ;  and  tnough  collusion  is  suggested,  it  is  not 
proved;  and  therefore  is  out  of  the  case. 

[  106  ]        Lord  Chancellor. 

The  general  rules  are  plain,  that  a  creditor  of  the  testator  or 
intestate  need  not  make  any  body  but  the  personal  representative  a  par- 
ty. At  the  same  time  in  this  court,  if  there  are  any  person  who  have 
possessed  the  estate,  or  any  debtors  of  the  deceased,  and  any  collusion  be- 
tween them  and  the  representatives,  they  may  here,  though  not  at  law,  fol- 
low the  assets  and  make  them  parties,  and  demand  an  account  against 
them ;  but  that  is  not  to  be  done,  unless  there  is'someproof  of  collusion  (1)  ; 
but  1  take  the  case  of  partnership  to  be  diiierent ;  and  there  was  no  sug- 
gestion of  collusion,  yet  I  do  thii^  the  bill  would  have  been  demurrable 
to,  as  has  been  insisted  on.  Many  bills  are  brought  in  this  court,  not  only 
making  the  representatives  parties,  but  also  any  other  perscms  who  have 
possessed  the  specific  assets ;  and  there  are  many  instances  where  the  sur- 
viving partner  is  made  party,  that  they  may  have  an  account  of  the  per- 
sonal estate  entire :  and  if  this  bill  was  dismissed,  it  would  be  to  say,  that 
this  creditor  for  £1000,  should  not  have  it  in  his  power  to  check  this  ac- 
count of  the  personal  estate  of  his  debtor  whose  effects  are  in  the  hands  of 
Sir  George  Champion,  So  that  this  is  a  possession  of  a  specific  part ; 
therefore  though  there  is  no  proof  of  collusion  in  this  case ;  and  the  bro- 
ther of  the  wife,  who  is  plaintiff  in  the  fii«t  clause,  is  plaintiff  in  the  se- 
cond, which  might  be  a  presumption  of  confidence  between  them ;  it  is 
proper,  and  I  shall  direct  an  account  between  the  plaintiff  in  the  second 
cause  and  Sir  George  Champion. 

Ex  Relatione, 

(1)  Or  insolvency,  &c.  See  UUerson  v  Mair^  2  Ves.  jun.  95.  AUager  v>  Rowley^  6  Vet. 
Jan.  740.  and  the  cases  there  cited  ;  also  Burroughs  v.  Elton,  It,  Ves.  29. 


IVflLNER  TJ.  MILNER,  July  11, 174a 

(Reg.  Lib.  1747.  B.  fol.  561.) 

Mistake  in  the  compatation  of  a  legacy  rectified  according  to  the  intention,  though  con'> 

trary  to  the  words. 

Sir  William  Milner  bequeaths  a  legacy  in  this  manner :  '*  I  give  my 
daughter  Mary  £3500,  which  with  £6000  she  is  intitled  to  by  my  mar- 
riage settlement,  and  £600  from  her  father-in-law  (2),  make  up  £10,000, 
which  [b  the  sum]  1  design  [she  shall  have]  for  her  fortune  (m). 

(m)  A  specific  sum  being  given  as  a  residue,  and  being  miscalculated,  the  real  residue 
sbaU  pass,  It  Brown,  48.    Post,  126. 

(2)  *'  Grandfather,*'  in  Reg-  Lib. 
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It  happened  that  she  was  intitled  only  to  £5000,  by  the  eettlement,. 
and  now  brings  a  bill  to  have  £4500,  raised  to  make  it  up  £10,000. 

Lord  Chaitcelloiu 

There  are  two  questions  on  this  bill ;  first  of  the  meaning  of  the  testator  7 
Secondly,  of  the  authorities  proper  to  be  cited?  As  to  the  first  his  intent 
appears  plainly,  and  by  express  words,  that  she  should  have  £10,000,  and 
that  presently  and  in  principal  money.  Therefore  the  objection,  that  by 
possibility  she  might  have  so  much,  avails  but  little.  In  the 
construction  of  wills,  the  intent  is  principally  to  be  regarded ;  and  [  107  ] 
to  answer  that,  a  mistake  in  the  computation  ought  to  be  reliev- 
ed against  (1)  in  cases  of  this  sort,  the  court  is  not  always  confined  to  the 
order  of  placmg  the  words  in  the  will ;  but  to  make  the  sense  plainer,  a 
change  ought  to  be  made ;  an  objection  of  great  weight,  was,  that  suppos- 
ing the  testator  had  given  more  than  was  sufficient  to  make  up  £10,000,  it 
should  not  have  been  abated ;  and  by  the  same  reason  she  should  only 
have  the  express  sum  now ;  which  would  certainly  follow,  were  that  true ; 
but  I  am  of  opinion,  that  in  that  case  it  should  have  abated,  to  answer  the 
general  intention  of  giving  only  £10,000,  and  for  that  same  reason  shall 
an  addition  be  made  in  the  present  case.  Another  objection  of  weight 
was,  that  the  testator  had  expressly  given  but  £3500,  which  were  the  only 
proper  legatory  words ;  and  ought  not  to  be  erased  to  substitute  in  their  room 
mere  intentional  expressions,  such  as  in  the  conclusion.  But  though  it  is 
true,  that  in  strictness,  the  words  in  the  conclusion  are  not  legatory:  yet 
they  must  be  complied  with,  as  they  discover  the  ultimate  end,  which  the 
testator  had  in  view. 

Secondly,  in  support  of  this,  some  authorities  may  be  cited.  Stxnrupari 
7.  cap.  5.  9ecU  13.  Errors  in  Legacies  ;  that  where  the  meaning  of  the 
testator  is  plain,  it  shall  prevail  against  the  words,  although  contrary ;  whe- 
ther the  error  in  the  quantum  was  more  or  less.  Of  which  opinion  was 
Baldus,  who  was  an  author  of  much  greater  weight  in  the  civil  law  than 
who  was  of  a  contrary  opinion.  To  the  same  efiect  is 
GodoL  part  3  p.  447.  both  these  opinions  are  founded  on  the  text  in  the 
Digest  de  errore  quantitatis  legati ;  and  the  comment  thereon,  and  Cujatius 
tom.  2.  p.  818.  Socini  Concilium  98,  163.  Legacies  given  as  provisions  for 
children  ought  to  be  construed  liberally.  These  authorities  shew  strong- 
ly, that  the  meaning  of  the  testator,  though  contrary  to  the  words  must  be 
complied  with.  Indeed  at  the  time  some  of  those  books  were  written, 
the  statutes  of  frauds  had  not  taken  place ;  and  as  the  law  then  held,  parol 
evidence  mi^t  be  given  in  all  courts  to  explain  a  will,  and  perhaps  some 
contrariety  of  opinions  mav  have  been  on  this  subject,  where  the  intention 
appears  on  the  face  of  the  will,  and  where  not :  almost  all  the  autho- 
nties,  of  the  civil  law  agreeing  in  the  first  case,  that  the  intention 
shall  prevail  against  the  words;  but  some  have  thought  otherwise  on  the 
latter  case,  where  the  intention  appeared  not  on  the  face  of  the  will,  but 
only  by  matter  dehors  ;  although  the  better  opinion  even  there  is,  that  the 
intention  shall  prevail ;  however  that  difficulty  cannot  be  here,  as  the 

(1)  See  Phillipt  v.  Chamberlain.  4  Ves.  5a  and  Skerrat  v.  Oakdey^  7  T.  R.  492.  If, 
howeTer,  auch  mistakes  be  merely  preaumptive  or  conjectural,  and  are  not  inconsistent 
with  any  part  of  the  will,  they  cannot  be  corrected.  Mellish  v.  Mellish^  4  Ves.  45.  Sinu 
9.  Doughty,  5  Ves.  243.  and  Whiifitid  v.  CUment,  1  Meriv.  402. 
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intention  appears  on  the  face  of  the  wilL  Upon  the  whole  therefore  she 
is  intitied  to  have  the  £4500,  to  make  up  the  £10,000  intended  for  her 
fortune. 


ARNOLD  V.  CHAPMAN,  July  12,  1748. 

(Reg.  Lib.  1747.  A.  fol.  649.^ 

Mortmain — Charities — Resulting  trust — Legacy  to  ^,  and  B.  they  are  made  executors, 
and  land  devised  to  C.  paying  £lOOO  io  executors^  the  residue  to  a  charity. 

This  £1000,  is  a  charge  on  real  estate  which  by  the  mortmain  act  is  not  well  ditpoged, 
and  results  to  the  heir.  Assetfl  not  marshalled  in  favour  of  this  bequest  This  devise 
held  a  sale  of  the  land  for  £1000;  and  Uie  bequest  of  this  £1000  held  intended  to  the 
executors  as  sueh^  for  the  purposes  of  the  will,  or  as  assets  for  debts;  and  not  otherwise :  so 
that,  if  good,  it  would  not  have  lapsed  by  their  deaths. 

Thomas  Emersox  (n)  devised  £100,  and  all  his  books  to^.  and  B.  whom 
he  afterwards  makes  his  executors,  and  a  copyhold  estate  to  the  defendant 
Chapman ;  he  causing  to  be  paid  to  his  executors  the  sum  of  £1000,  and 
after  payment  of  debts  and  legacies,  the  residue  and  remainder  of  all  his 
estate,  freehold,  copyhold,  leasehold,  plate,  rings,  stock,  &c.  to  the  gover- 
nors of  the  Foufidling  Hospital,  and  their  successors  for  ever. 

The  executors  bring  a  bill  for  this  £1000,  to  which  there  were  several 
clciimauts;  for  beside  the  charity,  on  whose  behalf  it  was  insisted,  that  the 
assets  should  be  marshalled,  and  the  debts  and  legacies  charged  on  the 
real  estate,  that  the  personal  might  go  clear  to  the  charity,  the  devisee  of 
the  copyhold  insisted,  that  the  £1000  should  not  be  raised  at  all;  for  that 
it  was  the  same  as  if  the  condition  was  to  pay  to  the  charity ;  which  was 
an  unlawful  act  that  could  not  take  elTect,  and  therefore  void,  and  the  es- 
tate absolute. 

The  next  of  kin  insisted,  that  as  by  the  statute  of  mortmain  it  was  void 
as  to  the  charity,  and  as  the  particular  devisee  could  not  take  without 
performing  the  condition,  it  should  go  as  part  of  the  testator's  estate  un- 
disposed, according  to  the  statute  of  distribution. 

For  the  executors  it  was  said,  the  devise  to  the  charity  was  in  very  par- 
ticular words,  wliich  was  saying,  nothing  else  was  intended  them.  The 
executors  took  this  in  their  own  right,  not  as  executors :  in  the  beginning 
of  the  will,  he  has  not  named  his  executors,  and  therefore  does  not  give 
them  the  books  and  £100,  by  that  name ;  but  when  he  has  once  made 
them  executors,  he  calls  them  afterward  by  that  name  for  the  sake  of 
brevity ;  and  it  would  be  hard  that  the  accidental  circumstance  of  mak- 
ing them  executors  should  induce  a  different  construction. 

It  was  further  argued  to  be  a  resulting  trust  for  the  heir  at  law.  Some 
things  may  be  assets  in  the  hands  of  executors,  which  yet  are  nqt  chattels 
{Office  of  executors),  as  lands  devised  to  executors  in  fee  to  be  sold  for  pay- 
ment of  debts,  are  assets  before  the  money  raised,  because  given  to  them 
eo  nomine  as  executors,  and  if  they  should  die,  or  not  prove  the  will,  it 
would  be  a  trust  in  this  court ;  for  their  refusing  to  act  could  not  hurt  the 
creditors.  If  this  was  a  devise  to  the  heir,  paying  £1000,  and  the  execu- 
tors enter  for  breach,  they  would  have  had  the  land,  as  they  would  have 
had  the  £1000.    The  plain  meaning  was,  that  this  should  be  assets  for  the 

(n)  Post,  320, 322. 
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purposes  of  the  will ;  and  where  he  intends  his  executors  a  benefit^  he 
names  them ;  but  where  they  are  to  take  by  virtue  of  their  of- 
fice, he  calls  them  executors.  If  then  it  goes  to  them  as  execu-  [  109  ] 
tors,  by  the  statute  of  mortmain,  lands  cannot  be  devised  to  be 
turned  into  money,  and  so  to  a  charity ;  because  it  is  an  indir^t  way  of 
doing  what  the  statute  hajs  prohibited  directly,  to  prevent  a  man's  disin- 
heriting his  heir  in  his  last  moments.  In  the  ca^  on  the  will  of  Sir  John 
Jame$  (1),  a  real  estate  was  to  be  turned  into  money  by  a  limited  time^ 
and  then  for  the  benefit  of  two  hospitals,  which  his  lordship  held  to  be 
within  the  statute.  One  devised  real  estate  for  debts,  and  then  the  sur- 
plus of  all  his  estate  to  a  papist  The  question  was,  whether  the  debts 
might  be  all  turned  upon  the  real,  so  that  the  papist  should  take  the  per- 
sonal? fiut  Sir  Joseph  Jekyl  would  not  suffer  it  to  be  argued :  and  this  is 
stronger  than  the  papist  act ;  for  that  is  only  a  disability ;  but  this  makes 
the  gift  entirely  void.  If  the  personal  estate  is  to  be  exonerated,  it  must 
be  by  construction  of  this  court :  which  will  not,  unless  compelled,  make 
a  construction  to  disinherit  an  heir  at  law:  nor  can  the  devisee  have  it: 
he  is  a  trustee  for  this  £1000,  and  there  is  no  case  where  a  charge  by 
way  of  condition  is  not  considered  as  a  trust  in  this  court.  Suppose  it  a  . 
devise  on  condition,  that  he  and  his  heirs  paid  the  annual  rents  to  a  cha- 
rity :  that  would  be  a  trust,  though  by  name  of  a  condition,  and  void,  and 
the  devisee  could  not  take. 

Lord  Chancellor. 

There  are  some  intricacies  in  this  case;  but  on  the  whole,  this  £1000, 
or  so  much  as  is  above  debts,  shall  go  to  that  person,  to  whom  from  the 
reason  of  the  thing  and  the  inclination  of  the  law  it  should  go. 

The  first  question  is,  in  what  capacity  the  executors  take :  whether  for 
their  own  benefit,  or  as  executors  i  For  if  they  take  in  that  capacity,  it 
mufrt  go  for  the  purposes  in  the  will ;  and  I  am  of  that  opinion  ;  any  other 
determination  would  break  in  on  an  established  rule,  and  make  a  prece- 
dent of  bad  consequence ;  by  saying  that  when  they  take  barely  by  the 
name  of  executors,  they  should  take  for  their  own  use.  It  is  true,  it  may 
be  given  for  themselves,  as  if  out  of  a  personal  estate ;  for  then  there 
could  be  no  other  intent,  but  that  it  should  be  a  designation  of  the  persons 
to  take,  whether  it  was  specific  or  pecuniary ;  otherwise  it  would  be  nuga- 
tory. In  every  case  where  real  estate,  or  a  sum  of  money  out  of  it,  is  giv- 
en by  name  of  executors,  it  shall  be  considered  in  that  light,  and  for  the 
purposes  of  the  will.  So  are  cases  in  /As  Office  of  executors^  which  are  as 
strong  as  the  present ;  as  that  the  lands  of  a  villein  are  assets ;  so  was 
the  vi//fm  himself:  therefore  what  comes  as  accruer  from  him,  must  be 
assets.  Though  they  had  died  before,  it  would  have  been  a  good  bequest 
of  this  £1000,  on  this  copyhold,  for  the  purposes  of  the  will,  so  far  as  they 
could  take  efiect,  that  is,  for  debts  and  legacies :  and  if  one  of 
them  should  die,  it  would  survive  to  the  other ;  and  tliere  is  no  [  HO  ] 
determination  to  the  contrary.  It  must  therefore  be  considered 
subject  to  that  duty  which  is  upon  them  by  their  office ;  and  it  is  material 
that  where  he  speaks  of  them  with  relation  to  their  office,  he  calls  them 
executors;  when  he  gives  to  thembelves,  he  calls  them  by  their  own 
names. 

(1)  Amb.  SO. 
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Tbe  next  question  is,  to  whom  it  shall  go  ?  and  first,  whether  the  lavr 
will  allow  it  to  go  to  the  charity  ?  The  Foundling  Hospital  is  certainly  a 
good  and  laudable  charity,  and  should  receive  all  possible  encouragement, 
but  the  rules  of  law  cannot  be  broke  into,  and  laid  down  difierent  for  that 
from  all  the  other  hospitals  in  the  kingdom.  Had  he  devised  the  copy- 
hold estate  on  condition  to  pay  £1000  to  the  governors,  it  would  have  been 
void  by  the  statute ;  he  has  taken  another  method,  by  including  it  in  a  re- 
siduary bequest  of  real  and  personal  estate :  and  it  is  said,  that  they  can 
take,  because  by  giving  it  to  the  executors  he  has  made  it  part  of  his  per- 
sonal estate :  and  he  may  undoubtedly,  if  he  pleases,  turn  it  into  personal 
estate ;  but  it  must  be  for  lawful  purposes.  But  here  the  act  intervenes ; 
which,  if  this  was  allowed,  would  be  easily  evaded ;  for  it  would  be  only 
directing  the  real  estate  to  be  sold,  and  the  money  to  the  charity ;  and  in 
the  case  o(  James  (1),  this  was  determined  to  amount  to  a  devise  of  the 
land  itself;  because  all  charges,  trusts,  sums  of  money,  &c.  devised  out  of 
land  to  a  charity,  are  made  void  by  the  act.  It  is  said  (o),  the  assets 
should  be  marshalled ;  and  this  case  put,'that  since  this  act,  a  man  may 
say  he  chaises  his  real  estate  with  debts  and  legacies,  and  giiTes  his  per- 
sonal estate  to  a  charity ;  possibly  that  might  do,  but  it  would  go  a  great 
way  toward  overturning  this  act ;  but  as  to  that  I  wUl  give  no  opinion ; 
for  there  an  intention  appears  in  the  testator :  here  no  exoneration  is  in- 
tended by.  the  will  As  to  the  rule  of  the  court  of  marshalling  assets,  I 
must  take  it  to  be  the  same,  as  it  was  before  the  statute ;  and  if  £1000  was 
devised,  and  debts  charged  on  real  and  personal  estate.  The  rule  before 
the  statute  was,  that  the  debts  should  be  paid  out  of  the  real  estate,  and 
the  legatees  should  come  on  the  personal  The  court  will  do  the  same 
now ;  not  by  way  of  standing  in  the  place  of  creditors,  but  by  turning  the 
debts  on  the  real  estate.  But  there  is  no  rule,  that  where  real  and  per- 
sonal is  charged,  and  the  residue  given  to  a  legatee  or  children,  the  court 
would  in  such  case  turn  the  charge  on  the  real,  to  give  the  whole  person- 
al estate  to  the  legatee.  In  case  of  papists,  the  court  would  not  do  for 
them  what  it  would  not  do  for  any  one  else ;  and  this  isa  stronger  case  than 
that.  Id  Roper  v.  Ratcliff  (2),  it  was  resolved,  that  whatever  is  taken  out 
of  the  real  estate  shall  be  considered  as  real ;  and  this  would  be  taking  out 
so  much  of  the  real  for  the  charity ;  which  therefore  shall  not  go  to  it 
As  to  the  devisee  of  the  copyhold  holding  without  paying  this  £1000  it 
is  said  to  be  the  same,  as  if  on  condition  to  pay  to  the  charity : 
[  111  ]  and  were  it  so,  it  would  be  void  ;  being  a  condition  to  do  an  un- 
lawful act ;  which  the  law  will  prevent  But  this  is  not  an  un- 
lawftil  act ;  not  being  so  strong  as  if  expressed  to  go  to  the  charity.  In 
regard  therefore  to  him,  it  is  lawful,  and  he  is  obliged  to  pay :  and  this  be- 
ing a  devise  to  a  stranger  on  condition  to  pay,  at  law  the  heir  might  enter 
for  breach  :  but  in  this  court  he  is  to  be  considered  as  a  trustee.  The 
money  then  is  a  charge ;  and  the  question  is,  what  is  to  become  of  it 

The  next  of  kin  cannot  have  it ;  because  it  would  be  on  a  principle 
contrary  to  their  right ;  for  if  it  is  turned  into  personal,  it  is  given, 
and  must  go  to  tbe  governors;  and  no  part  of  tbe  personal  is  undis- 
posed of. 

(0)  Aseeta  not  marshalled  to  support  a  legacy  contrary  to  law.  2  Ves.  52. 

(1)  Amb.  29. 

(2)  9  Mod.  190.  10  Mod.  237.  and  Bro.  P.  C.  360.  oct.  ed.  quod  vide. 
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The  heir  at  law  then  is  entitled  by  way  of  resulting  trust ;  because  this 
£1000  is  mentioned  by  way  of  condition  on  the  devise  of  the  real  estate, 
and  is  to  be  paid  to  the  executors ;  and  to  be  9ure  if  wanted  for  debts,  it 
would  vest,  and  must  be  admitted  by  the  executor  for  that  purpose  only, 
to  be  turned  into  personal  estate.  But  the  act  has  prevented  this  trans- 
mutation for  the  benefit  of  the  hospital ;  and  then  it  remains  part 
of  the  real,  undisposed  by  the  will ;  for  the  executors  take  it  only  as 
trustees :  and  any  part  or  profits  of  the  real  estate  undisposed,  will  be  a 
resulting  trust  for  the  heir :  as  in  the  case  of  the  Duke  of  Beaufort ;  where 
a  small  part  of  the  profits,  a  year  and  a  half  only,  went  to  the  heir,  being 
not  given  by  the  will.  This  devise  is  a  sale  in  efiect  to  Chapman  for 
£1000,  and  the  purchase  money  arising  from  the  estate  must  go  to  the 
person  intitled  to  that  estate.  The  only  remedy  the  law  would  give  in 
this  case,  would  be  to  the  heir ;  he  might  bring  his  ejectment :  and  if  this 
trust  is  not  good,  shall  this  court  take  it  out  of  his  hands  for  the  benefit  of 
any  one  else  1  no,  for  the  heir  shall  have  the  benefit  of  any  part  not  well 
disposed  oil 

As  this  charge  therefore  is  well  made  on  the  real  estate,  but  not  well 
disposed  of  by  reason  of  the  act,  it  must  be  considered  as  between  the 
heir  and  the  hospital,  as  part  of  the  real  undisposed,  and  to  be  for  his 
benefit. 
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(Reg.  Lib.  1747.  A.  fol.  699.) 

Legacy  of  £300,  to  Eliaabei?^,  to  be  paid  at  tweniy-one  or  marriage^  but  if  the  died  be/ore^ 
then  to  the  younger  children  of  Francit  E,  having  died  unraarried  under  twenty-one. 
Held  to  veat  in  anch  of  the  younger  children  as  were  living  at  that  time. 

A  WOMAN  devised  to  the  son  and  two  daughters  of  her  nephew  Francii 
Eliison,  £10  a-piece  byname;  then  devises  £300  to  Elizabeth  Paxton^ 
to  be  paid  at  her  age  of  twentt^-ontf  or  marriage  ;  and  interest  in  the  mean 
time  for  her  maintenance  dnd  education  ;  but  if  she  died  before  twenty-one  qr 
marriage^  then  to  tht  younger  children  of  her  nephew  Francis  Ellison^ 
equally  to  be  divided  to  and  among  them ;  the  said  eldest  son  being  excluded 
from  any  part  thereof  {q). 

Some  of  the  younger  children  were  born  before,  some  after    [  112  ] 
the  making  of  the  wUl ;  and  some  after  the  death  of  the.  testa- 
trix. 

It  was  insisted,  that  this  should  take  in  all  the  younger  children ;  for 
it  is  not  to  vest  at  the  death  of  the  testatrix,  who  therefore  could  have  no 
view  to  that  It  is  said,  excluding  the  eldest^  and  who  will  be  eldest, 
cannot  be  known  till  the  death  of  their  father.  The  testatrix  knew  the 
eldest  was  otherwise  provided  for,  and  therefore  gives  him  nothing,  which 
is  making  a  provision  upon  the  same  motives  as  in  a  marriage  settlement : 
in  which  younger  children  always  mean,  all  younger  children  which  shall 
be  bom :  and  had  she  intended  to  have  excepted  any  others,  she  would 
have  excluded  them  as  well  as  the  eldest :  when  she  intends  those  already 

(9)  PoaUa,  201.  2  Vea .  83.    Free  Chan.  470.    2  Eq.  Ab.  264, 331.   GUb.  Eq.  Rep.  136. 
1  Brown,  386. 
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born  any  particular  benefit,  she  names  them ;  and  by  her  not  naming 
them  In  this  clause,  but  giving  by  another  description,  she  could  not  intend 
it  particularly  for  them.  Wherever  there  is  a  provision  for  younger  chil- 
dren, all  are  meant ;  and  on  that  foundation  it  is,  that  a  posthttmous  child 
shall  take :  for  the  reason  of  that  determination  is,  that  it  is  a  younger 
child,  no  matter  when  bom. 

For  a  child  born  after  the  date  of  the  will,  but  before  the  death  of  tes- 
tatrix, it  was  argued,  that  the  testatrix  intended  all  younger  children 
capable  of  taking,  at  the  time  the  will  takes  effect  The  will  does  not  ^ak 
till  the  death  of  the  testatrix  ;  at  which  time  this  child  falls  within  the  de- 
scription. In  2  Vem.  105,  is  a  case  in  point,  that  a  child  after  the  mak 
ing  of  the  will,  and  before  the  testator's  death  should  take.  They  agreed 
with  the  defendants  in  the  other  point,  that  children  afterward  bom  ^ould 
not  take.  2  Vem.  545  (r),  a  devise  of  personal  estate  to  a  man  and  his 
children :  a  child  bom  after  the  testator's  death  shall  not  take ;  because 
it  vested  on  his  death,  and  shall  not  be  devested.  In  fVtb  v.  fFe6,  Hill. 
1735,  there  was  a  devise  of  the  residue  of  personal  estate  to  the  testator's 
brother  H.  and  all  his  children,  td  be  divided  amongst  them  share  and 
share  alike :  H.  had  several  children,  the  testator  dies ;  and  six  months 
afterward  another  child  is  born :  Lord  Talbot  held,  that  this  child  could 
not  take ;  which  case  was  stronger  than  the  present,  there  being  the  word 
all.  In  Hale  v.  Hale,  6  G.  2.  was  a  devise  of  £2000  to  all  the  children  of 
my  nephew  J.  Hale,  who  shall  be  living  at  the  death  o(Amy;  and  after- 
ward a  devise  of  the  moiety  of  the  residue  of  the  personal  estate  to  all  the 
children  of  J.  Hah,  payable  at  twenty-one  or  marriage.  The  question 
was,  whether  children  bom  after  tiie  death  of  the  testator  could  take  ? 
And  the  court  was  of  opinion,  that  as  to  the  £2000,  they  should,  if  bom 
before  the  death  of  Amy,  upon  the  particular  words  of  the  will :  but  as  to 
the  residue,  those  only  who  were  livmg  at  the  death  of  the  testatrix  should 
take.  In  Htaih  v.  Hmih,  (1),  Feb.  1 1  th,  1740,  before  Lord  Chief 
[  113  ]  Baron  Parker,  sitting  for  Lord  Chancellor,  there  was  a  devise  of 
copyhold  to  trustees,  to  sell  for  payment  of  debts,  and  the  rest  of 
the  money  and  personal  estate  among  all  the  children  of  her  brother  and 
sister  Heath,  respectively,  male  as  well  as  female,  in  equal  proportions : 
they  had  only  four  children  at  the  time  of  making  the  will ;  and  after  the 
death  of  the  testatrix,  another  was  bom.  The  court  was  of  opinion  that 
the  child  born  afterward  could  not  take.  The  present  case  differs  from 
those  of  marriage  settlements ;  for  then  there  are  no  children,  and  conse- 
quently there  must  be  something  future  to  answer  the  description :  and 
from  the  nature  of  the  contract,  the  same  motive  going  through,  and  the 
aame  persons  in  contemplation,  it  must  include  all. 

For  defendants  who  were  bom  before  the  making  the  will,  was  further 
cited  1  P.  Wms.  342.  that  a  devise  to  children  and  grandchildren  should 
refer  to  such  only,  as  were  bom  at  the  time  of  making  the  will ;  and  the 
difference  taken  in  Wild's  case,  6  Co.  16.  that  a  devise  to  one  and  his  chil- 
dren, if  the  children  are  not  in  esse,  shall  be  taken  as  words  of  limitation ; 
which  goes  on  this  foundation,  that  children  not  in  esse  should  not  take, 

(r)  2Veni.7ia 
(1)  S  Atk.  121.    Sm  Mr.  Sandan^  note,  p.  ISt 


1 748.]  ELLISON  V.  AIREY.  ]  l^ 

unless  devised  by  words  that  relate  to  futurity ;  aod  the  general  rule  of 
law  is,  that  the  person  to  whom  tl^  gift  is  made,  must  be  in  tsse^  unless 
an  intention  appears  to  the  contrarj^  There  is  no  necessity  for  presuming 
such  intention  here ;  for  there  were  persons  in  esse  to  satisfy  the  words  of 
the  will ;  which  words  are  the  same  thing,  as  if  the  children  were  par  tit 
cularly  named;  for  a  description  is  sufficient.  There  is  nothing  here  to 
shew  an  intention  to  take  in  future  persons,  or  to  take  this  out  of  the  rules 
of  law,  which  were  formerly  so  strict  as  not  to  allow  a  posthumous  child  to 
take  at  all  (2).  The  words  younger  children  are  only  an  exclusion  of  the 
eldest,  and  therefore  mentioned  here,  and  not  in  the  other  clause  where  he 
was  included.  Beside,  it  is  common  in  wills  to  make  use  of  different  words 
for  the  same  thing :  although  the  will  has  its  operation  from  the  death  of 
the  testatrix,  vet  the  intention  shajl  be  collected  from  the  circumstances 
at  the  time  of  making  the  will;  and  here  she  is  to  be  presumed  to  have 
an  affection  for  the  cUldren  in  esse  at  the  time  of  giving  them  this  legacy, 
which  is  intended  as  a  provision  for  them ;  and  which  cannot  be  if  this 
construction  prevails ;  for  then  there  must  be  an  impossibility  of  payment 
to  any  one  of  them,  till  the  death  of  the  father ;  for  not  till  then  vvould  it 
be  known  who  were  to  take.  And  by  extending  this  to  the  children  born 
after  making  of  the  will,  or  death  of  the  testatrix,  it  will  be  more  proba- 
ble, that  the  lather  for  whom  no  bounty  was  intended,  might  possess  part 
of  this  legacy  as  representative  to  one  of  his  children,  who  lived  but  one 
month.  « 

Load  Chancelloiu  [  ^^4  ] 

No  certain  rule  can  be  laid  down  in  cases  of  this  kind ;  they 
must  be  various,  as  very  few  words  will  vary  the  evidence  of  the  testator's 
intention,  and  consequently  the  meaning  of  the  will :  but  there  are  gen- 
eral principles,  which  are  these.  The  court  generally  takes  it,  that  their 
ought  to  be  a  legatee  in  being ;  and  therefore  will  not  construe  a  will  to 
extend  to  persons  not  in  being,  unless  the  testator  shews  his  intention  to  be 
mich,  by  words  in  the  will ;  which  is  the  rule  at  conunon  law  as  to  con- 
tingent devises  and  remainders;  for  they*  never  construe  them  contingent 
or  executory  unless  compelled;  nor  will  they  adjudge  lands  to  go  to  an 
infant  in  ventre  sa  mere,  unless  appearing  to  be  so  intended  from  the  words 
of  the  will;  always  avoiding  it  unless  there  is  a  clear  intention  to  the  con- 
trary, and  this  is  to  avoid  suspending ;  which  always  tend  to  make  proper- 
ty uncertain,  and  to  the  inconvenience  of  making  more  divisions  than  the 

*  A  trust  term  to  raise  a  sum  for  such  child  or  children  as  should  be  living  at  Jt*$, 
death,  a  posthumous  child  held  to  take  within  the  meaning  of  the  trust,  which  ought  not  to 
be  construed  so  strict  as  a  limiUtion  at  law :  Prec.  Chan.  60. 1  P.  Wms.  246,  486,  340. 
2  P.  Wms.  446.  ^  Atk.  117.  3  Atk.  S03.  1  Ves.  85.  Barnard,  272;  all  these  cases 
are  in  favour  of  the  posthumous  child  ;  but  in  1  P.  Wms.  342,  on  a  devise  to  children  and 
grand-children,  a  grand-child  in  ventre  ta  mere  as  testator's  death  was  held  not  to  take,  as 
rach  a  derise  refers  only  to  such  as  were  living  at  the  making  the  will ;  secus  if  the  de- 
vise had  been  to  such  as  were  living  at  the  testator's  death,  and  vide  2  Brown,  47,  where 
Sir  JUojfd  Kenton  ruled,  from  Lord  Uardwieke^*  reasoning  in  this  case,  that  the  description 
9f  children  of  Ay  does  not  extend  to  a  child  in  ventre  ta  mere,  the  child  not  being  in  eue 
&t  the  time,  and  therefore  incapable  of  taking ;  which  he  recognized  aflerward  in  2 
Brown,  63,  where  he  held  that  a  child  in  venire  sa  mere,  shall  not  take  under  a  bequest  to 
1h«  chtidren  of  A.  living  at  the  death  of  testator :  In  1  Brown,  386,  an  afler-bom  child  wif 
kt  in  to  take  a  vested  legacy :  ante,  86. 

(^  See  JiiUer  t.  TWner,  ant#,  80. 
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testator  meant.  Therefore  when  there  is  a  devise  to  children,  if  it  was 
to  he  suspended  till  the  death  of  the  fcther,  it  might  be  little  beneficial  to 
any  of  them ;  and  where  they  are  made  tenants  in  common,  and  conse- 
quently no  survivorship  between  them,  the  court  would  avoid  its  going 
over  upon  the  death  of  any  of  the  children  to  the  father;,  for  whom  the 
bounty  was  not  intended  (r).  And  although  this  cannot  be  avoided  in 
some  cases ;  yet  the  extending  it  further,  by  allowing  it  to  go  to  children 
after  boin,  would  make  it  more  probable,  that  the  father  might  take,  as 
representing  some  of  his  children.  These  are  the  general  reasons,  which  the 
court  has  gone  upon ;  and  I  do  not  know,  but  several  of  the  resolutions  on 
this  head  might  be  contrary  to  the  real  intention  of  the  testator ;  and 
that  for  the  sake  of  convenience.  There  is  a  great  diflerence  between 
such  devise  as  this  and  provisions  by  marriage  settlement ;  for  as  before 
marriage  there  is  no  children,  to  whom  it  can  be  applied,  it  must  mean 
all ;  and  there  is  no  place  to  drawn^  the  line  in ;  nor  any  reason  why  it 
should  be  for  one  more  than  another:  it  is  a  parental  provision  made  as  a 
debt  of  nature,  and  therefore  all  are  intitled.  These  are  the  general 
rules ;  but  this  is  a  middle  case,  depending  on  the  particular  penning  of 
the  bequest.  It  is  said,  the  word  younger  must  be  restrained  to  the  time 
of  making  the  will ;  others  say,  to  the  death  of  the  testatrix ;  others  to  the 
death  of  Elizabeth  under  age  and  before  marriage ;  and  others,  that  it 
should  go  to  all  younger  children.  To  confine  it  to  the  time  of  making,  it 
is  said,  that  she  had  taken  notice  of,  and  given  by  name  to,  the  children 
then  in  esse ;  who  are  therefore  to  be  considered  as  the  objects  of  her 
bounty ;  but  I  think,  it  rather  hold,  the  contrary  way ;  for  where  she  in- 
tends their  particular  benefit,  she  names  them ;  when  not,  she  uses  the 
general  words  younger  children.  As  to  her  intending  it  to  all  the 
younger  children,  there  may  be  a  case  of  that  kind,  but  it  would 
[  115  ]  be  liable  to  all  the  inconveniences,  which  this  court  has  endea- 
voured to  avoid.  I  am  of  opinion,  that  it  means  such  as  should  be 
younger  children  at  the  death  of  Elizabeth  before  twenty -one  or  marriage  / 
it  is  a  contingent  legacy,  and  there  is  no  reason  to  confine  it  to  the  time  of 
making  the  will,  or  the  death  to  the  testatrix ;  for  neither  was  the  time, 
upon  which  the  legacy  was  to  vest;  and  therefore  as  the  whole  is  suspend- 
ed till  the  death  of  Elizabeth,  there  is  no  inconvenience  to  wait  till  then. 
When  is  this  legacy  given  1  at  the  death  of  Elizabeth  before  twenty-one 
or  marriage.  What  is  to  be  done  with  it  ?  to  be  divided  equally.  When? 
that  is  not  speaified:  but  the  natural  way  of  thinking  is,  that  she  intend- 
ed it  should  be  divided  when  it  vests ;  and  there  is  a  stronger  reason 
to  think,  she  meant  so ;  for  she  has  not  directed  where  the  interest  should 
go  during  the  life  of  Elizabeth,  but  after  her  death  before  twenty-one 
or  marriage  there  is  tio  direction  about  the  interest ;  which  is  evidence, 
that  she  intended  it  to  be  actually  divided  at  that  time :  and  if  it  be  divid- 
ed, it  must  be  vested.  This  construction  answers  the  words  of  the  will, 
and  the  intention  avoids  all  inconveniences,  fixes  a  proper  period,  and  an- 
swers what  negatively  appears  to  be  the  intention  of  the  testatrix,  by  her 
applying  the  interest  after  that  period:  and  also  finds  out,  who  is  the  el- 

(r)  Where  an  estate  ii  lefl  on  the  contingency  to  the  iaine  of  any  one,  all  born  before 
the  contingency  happens,  shall  take,  none  born  afler,  Cowper,  309,  where  Lord  Man^di 
says,  the  doctrine  in  this  ease  ii  laid  down  by  Lord  Hardwiekt^  Tide  2  Atk.  121.  f  Gh. 
Rep.  69.    9  Mod.  104. 
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dest  viz  •  such  as  shoxild  be  so  at  the  deafh  of  Elizabeth  before  twenty-one 
or  marriage. 

There  was  a  direction,  that  the  trustees  of  the  will  should  be  paid  for 
their  trouble  as  well  as  expense :  and  it  was  objected,  that  this  might  be 
of  general  prejudice;  because  trustees  frequently  draw  wills  and  settle- 
ments themselves. 

But  Lord  Chancellor  said,  this  was  a  legacy  to  the  trustees ;  to  whom 
the  testator  may  give  this  satisfaction,  if  he  pleases.  And  in  Serjeant 
HalVs  will,  Sir  Kichard  Hopkin'^Sy^nd  in  the  case  of  the  Dutchess  of  Atari- 
borought  there  was  a  great  allowance  made  for  their  trouble ;  and  no  in- 
convenience, because  it  can  carry  it  no  further,  than  where  there  are 
particular  directions.  Let  the  master  therefore  inquire,  what  they  might 
reasonably  deserve  for  Uieir  trouble. 


STOCKWELL  v.  TERRY,  /u/y  1748. 

(Reg.  Lib.  1747.  B.  fol.  491.) 

By  S  E.  6. 13.  land  in  ita  own  nature  not  fit  for  tiUage,  pays  no  tithe  for  aeven  yean  after 
improTed  :  but  if  not  fit  for  tillage  by  reason  of  woods,  &c.  pays  tithe  presently  after 
improTement. 

The  bill  was  by  a  rector  for  payment  of  tithes  in  kind  of  300  acres  of 
land. 

Two  bars  were  set  up,  the  first  general  to  all  acres;  the  statute  2  £. 
6.  13.  by  which  waste  ground,  improved  into  arable  or  meadow,  shall  not 
pay  tithes,  till  seven  years  after  the  improvement  is  completed ; 
as  to  which  the  case  appeared,  that  the  land  in  question  was  a  [  116  ] 
common  field  for  sheep,  horses,  and  cows,  but  not  fit  for  fatten- 
ing them,  being  over-run  with  brushwood,  briars,  and  other  weeds ;  the 
parson  was  intitled  to  tithes  of  calves,  milk,  wool,  &c.  out  of  it,  and  it  was 
proved  to  be  worth  two  shillings  per  acre,  before  it  was  improved. 

The  second  was  particular  to  forty-eight  acres,  parcel  thereof:  as  to 
which  an  agreement  had  been  entered  into  between  the  defendant  and 
the  parson,  and  those  who  had  right  to  feed  in  the  common,  for  the  making 
an  inclosure;  and  an  act  of  parliament  was  passed  for  that  purpose,  by 
which  they  enjoy  all  their  rights  in  severalty,  as  they  did  their  rights  of 
common  before.  These  forty-eight  acres  were  allotted  to  the  defendant, 
in  lieu  of  his  comuKXi ;  and  the  question  was,  whether  this  was  still  cover- 
ed by  a  modusy  which  had  been  paid  for  it  before  ? 

For  plaintiff  This  land  was  not  within  the  statute ;  for  it  must  be  na- 
lur&  Slid  surilis,  2  Inst,  656.  and  the  cases  there  put,  which  are  much 
stronger  than  the  present  Cr.  E.  475.  1  RoL  R.  354.  2  BuL  163.  and 
6  Mod.  96.  shew  that  the  statute  intends  only  such  lands  as  were  merely 
barren,  and  made  good  by  industry ;  and  if  it  vielded  any  profit  before,  as 
wood,  &c.  it  is  not  within  it  Thb  ground  yielded  profit  before,  aqd  cattle 
were  kept  on  it;  which  could  not  be  if  it  was  waste. 

As  to  the  modus :  These  forty-eight  acres  are  of  another  nature,  and 
not  to  be  covered  by  it :  if  there  is  a  modus  for  any  thing,  and  a  new  part 
k  joined  to  it,  that  addition  must  be  paid  for :  as  if  a  modus  for  two  mills, 
and  a  third  is  added,  the  modus  will  not  cover  it :  so  if  for  a  garden,  and 
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any  addition  is  made  to  it?  If  a  buck  and  doe  are  paid  forB,  park,  when 
disparkedf  tithes  must  be  paid  for  it 

For  defendant  This  act  was  made  to  encourage  agriculture,  by  the 
not  ksing  a  tenth  of  the  improvement :  although  the  land  yields  some  fruit, 
yet  if  baurren  quoad  agricuUwram^  it  is  within  the  statute;  which  must 
mean  such  lands,  as  are  not  fit  for  agriculture  without  considerable  ex- 
pense; as  a  recompence  for  which  this  encouragement  is  given.  Defen- 
dant has  been  at  great  expense  in  clearing  and  improving  this  ground,  and 
will  not  have  the  benefit  of  it,  if  to  pay  tithes  the  first  seven  years. 

As  to  the  agreement,  the  general  view  of  it  and  of  the  act  of  parliament 
was,  that  none  should  be  prejudiced ;  and  that  it  should  be  exactly  in  the 
same  situation  as  before,  except  that  it  should  not  be  in  common.  But  the 
construction  contended  for,  will  give  the  parson,  whose  fonner  right  was 
preserved,  what  he  had  not  before. 

[  117  ]  Lord  Chah CELLOR. 

If  there  had  been  a  suit  in  the  ecclesiastical  court ;  and  defen- 
dant pleaded  the  statute,  as  here ;  and  the  plaintifi*  denied,  that  this  was 
within  it;  there  must  by  the  nature  of  their  jurisdiction  have  been  a  pro- 
hibition for  want  of  a  trial ;  and  it  would  be  afterward  tried,  fiut  this 
court  IS  not  so  bound;  it  is  to  judge  of  fact,  as  well  as  law:  otherwise 
every  modus  must  be  sent  to  trial :  but  there  are  many  decrees  here,  and 
also  in  the  Exchequer^  for  payment  of  tithes  for  want  of  proof  of  a  modus  ; 
for  something  should  be  laid  to  induce  a  doubt :  otherwise  it  would  be  put- 
ting the  parties  to  unreasonable  expense.  In  this  case  a  sound  discretion 
should  be  used;  for  by  too  strict  a  construction,  the  court  might  bring  a 
burthen  upon  the  party  improving,  which  would  also  tend  to  impoverish 
the  church ;  for  by  these  improvements,  livings  are  made  better :  and 
f  hough  the  present  incumbent  were  not  capable  of  tithes  for  seven  years^ 
yet,  after  that,  the  profit  will  be  increased.  On  the  other  hand,  it  will 
greatly  prejudice  the  incumbent,  to  call  land,  in  some  degree  fertile,  bar- 
ren land ;  for  he  will  thereby  be  deprived  of  his  tithes.  I  must  be  guided 
by  the  determinations  made  on  the  act,  all  which  have  been  agreeable  to 
Lord  Coke'^s  comment,  2  Inst  655.  where  the  rule  laid  down  is,  if  land  is  in 
its  own  nature  so  barren  as  not  to  be  proper  for  agriculture,  after  it  isim- 
poved  it  shall  not  pay  tithe :  but  if  in  its  own  nature  it  is  fit  for  tillage,  but 
by  reason  of  wood  or  other  accidental  circumstance  it  was  not  turned  into 
tillage  before ;  upon  the  taking  away  that  accidental  circumstance  it  shall 
pay  tithes  presentiy  on  being  turned  to  tillage :  for  the  act  does  not  consider 
the  expense,  but  that  you  may  by  poasibility  be  paid,  as  by  the  timber, 
^underwood,  &c.  But  &  afterward  this  land  will  not  produce  unless  dunged 
'^or  chalked,  the  court  has  considered  this  as  evidence  of  its  being  )>arren 
in  its  own  nature,  not  proper  for  com  without  additional  improvement  It 
is  admitted  that  this  land  produced  three  crops  of  com,  without  any  thing 
but  ploughing;  but  objected  that  chalking  will  be  necessary;  and  so  it 
may  ii^.the  course  of  common  husbandry.  But  the  question  is,  what  was 
necessary  for  the  first  crop  ?  The  way  of  arguing  for  defendant  would 
throw  the  expense  upon  the  first  seven  years ;  whereas  the  benefit  is  to 
continue  for  ever.  There  is  an  expense  in  gaining  land  from  the  sea :  yet 
no  seven  years  allowed,  though  overflown  time  out  of  mind ;  because  the 
benefit  is  lasting :  but  if  an  additional  expose  is  necessary  to  make  it 


1748.]  FONNSRBAU  V.  rONREREAU.  1 17 

pffoduce  the  fifvt  crop,  seven  jean  shall  be  allowed :  it  is  admitted,  that 
this  land  is  not  barren ;  and  there  is  much  land  which  can  neitbsr  be 
called  fraitAil  or  barren,  that  pap  tithe. 

As  to  the  foHy*eigfat  acres,!  am  of  opinion, 'that  in  this  case  [  118  ] 
ther  are  covered  by  the  mpdus.  I  admit  the  case  mentioned, 
and  that  by  disparkmg  the  modus  k  gone ;  and  if  the  owner  disparks  part^ 
he  shall  pay  the  same  modus j  and  also  tithes  in  kind  for  what  is  dispark- 
ed ;  because  it  was  paid  in  nature  of  a  franchise,  and  not  for  lands.  But 
suppose  the  owner  with  consent  of  the  parson  disparks  some  to  be  enjoy- 
ed as  before ;  I  should  think,  it  was  the  incumbent's  intent,  that  it  should 
be  still  enjoyed  as  part  of  the  park,  and  no  tithes  in  kind  should  be  paid  for 
it;  for  otherwise  the  agreement  with  the  parson  would  be  useless.  So  if 
this  agreement  had  been  between  a  lord  of  the  manor  and  the  other  com- 
moners without  the  parson,  and  they  had  turned  it  into  several  ownerships, 
it  would  be  liable  to  the  right  of  tithes,  which  the  rector  has  over  the 
whole  parish.  But  here  has  been  an  agreement  by  act  of  parliament,  to 
which  the  parson  was  party ;  and  although  the  recital  uses  only  general 
words,  yet  it  shews  plainly  the  intention  of  the  parties  to  be,  that  every 
person  should  enjoy  his  allotment  in  the  same  manner  as  he  d£d  the  thing 
in  lieu ;  and  that  was  subject  to  the  modus. 

Let  the  bill  therefore  be  dismissed  as  to  the  forty-eight  acres,  and  as  to 
the  rest,  an  account  be  taken  of  the  several  tithes  to  be  paid ;  and  the 

Elaintifi^  except  as  to  the  proof  of  the  modusy  have  his  costs ;  for  I  never 
new  a  decree  for  an  account  of  tithes  without  costs,  unless  there  was  a 
tender* 

Ex  Relatione* 


FONNEREAU  v.  FONNEREAU,  Jlugust  6,  1748. 

(Reg.  Lib.  1747.  A.  fol.  620.) 

5.  C.  3  ^tk.  645.— Leg[acj  to  F,  when  he  shall  attain  twenty-five,  intezeet  in  mean  time, 
and  part  of  the  principal  to  place  him  out ;  vetted  and  tranemierible  though  he  dies  be 
fore  twenty-five  ( I ). 

Legacy  considered  vested,  where  the  testator  has  given  intereti  on  it. 

A.  MADE  his  will  thus ;  **  I  give  my  grandson  Claudius  Fonnereau,  when 
he  shall  attain  twenty-five,  £1000  which  I  impower  my  executors  to  lay 
out  in  such  securities^  as  they  shall  think  fit;  and  the  (/)  interest  and  in- 
come thereof  to  be  for  and  towards  his  education  as  they  shall  think  fit ; 
and  also  part  of  the  principal  to  ])ut  him  out  apprentice;  the  remainder 
to  be  paid  him  when  he  shall  attain  twen^-five  and  not  before." 

He  died  before  twenty-five,  and  his  father  as  administrator  to  him, 
claimed  this  £1000  [by  petition]  as  being  a  vested  l^acy  and  transmissi- 
ble to  his  representative. 

(0  In  legatory  cases,  interest  is  evidence  of  vesting,    2d  Vol.  263,  and  the  cases  there 


to  p. 


See  Bfr.  Sanders'  notes  to  this  ease,  3  Atk.  645.  and  to  3  Atk.  427.    Mr.  Cox's  noU 
W.  612.    1  Roper  on  Leg.  116,  dbc  and  Hanson  v.  GroAom,  6  Yes.  238,  du^ 
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Against  which  it  was  insisted^  that  it  lapsed  and  fell  into  the  residue ; 
and  the  distinction  taken,  v4iere  the  time  is  annexed  to  the  gift,  where  to 
the  payment.  That  here  it  was  clearly  upon  the  first  part  of  the  devise 
so  annexed  to  the  gift  as  not  to  he  separated,  being  no  gift  without  it ;  nor 
does  the  following  part  shew  a  different  intent :  for  as  to  the  placing  out, 
&c.  it  is  only  to  take  care,  that  it  carries  interest  for  somebody ;  still  de- 
pendingupon  the  question  who  shall  be  intitled.  The  direction 
[119]  of  the  inter^t  for  his  education  makes  rather  against  this  claim, 
as  being  for  the  particular  and  personal  use  of  the  legatee,  not 
for  his  representative :  but  at  least  he  is  not  entitled  at  present  according 
to  Laundf/v.  Williams.  [2  P.  W.  478.] 

Lord  Chancellor. 
The  general  question  depends  upon  the  construction  of  the  whole  of  the 
clause  taken  tc^ether ;  and  this  is  a  very  strong  case,  to  make  it  vested 
and  transmissible,  notwithstanding  the  dying  before  twenty-five ;  which 
time  was  not  inserted  to  postp<me  the  vesting  the  legacy,  but  the  payment. 
It  IS  true  the  general  distinction,  though  often  said  to  be  a  refined  one,  is 
established,  viz,  that  a  legacy  given  barely  at  twenty-Jive  is  in  general  not 
vested,  the  time  being  annexed  to  the  substance :  but  if  it  be  lo  be  paid  at 
twenty-five  (u),  it  is  vested,  being  annexed  to  the  execution  and  perform- 
ance. But  cases  upon  particular  circumstances  are  taken  out  of  this  (x)  ; 
as  where  interest  is  given  in  the  mean  time,  it  vests  the  property  of  the 
principal,  as  the  shadow  follows  the  body ;  unless  there  is  something  else 
to  take  off  the  force  of  that  consequence ;  and  this  case  is  stronger  than 
that,  or  than  most  of  those  cases ;  there  being  a  direction  to  dispose  of  part 
to  put  him  apprentice ;  to  which  a  court  of  equity  would  compel  the  exe- 
cutors, it  being  obligatory  on  them:  and  their  discretionary  power  only  as 
to  the  securities;  its  bein^  for  his  personal  benefit  makes  no  difierence: 
Uie  testator  conadered  him  as  a  minor,  and  therefore  that  this  was  most 
beneficial  for  his  interest :  the  executors  might  have  taken  the  greater 
part,  almost  to  the  extent  of  the  whole,  to  place  him  out ;  which  shews,  it 
arises  from  his  property.  In  the  case  of  the  Attorney  General  v.  Hall  (2), 
the  court  said,  it  was  not  a  bare  power  to  dispose,  for  he  might  have  dis- 
posed of  the  whole ;  and  here  is  a  direction  very  near  to  the  whole  of  the 
principal :  which  can  arise  only  from  his  having  the  property ;  it  was  only 
intenoed  to  postpone  the  personal  payment  of  any  thing  to  himself,  be- 
cause of  his  incapacity.  Upon  the  whole  therefore  this  was  vested :  and 
must  be  now  given  to  his  representative ;  for  where  interest  is  given, 
which  is  given  for  delay  of  payment,  the  Ecclesiastical  court  decrees  pay- 
ment immediately ;  but  if  no  interest  be  given,  it  suspends  the  time  of  pay- 
ment, till  he  would  have  attained  that  age. 

(ii)  1  Brown,  103.  ante  69. 

(z)  1  Vera.  462.    2  Vera.  67a    Prec.  Chan.  318.    1  Atk,  501,  6U.  thie  is  only  in  lega- 
tory easea,  2d  Vol.  263.    2  Vent  342.    1  Brown,  191. 268. 

(2)  8  Vin.  Ab.  103.  pi.  50.  " 
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BARNESLY  v.  POWEL,  Jug.  6,  1748. 

(Reg.  Lib.  1747.  A.  fol.  iS41.) 

Forged  wiU,  kc  Iwue.  Vide  Post,  284  (1). 
Relief  may  be  against  a  decree  obtained  by  fraud. 

Against  a  probate  obtained  by  fraud,  relief  must  be  here,  where  the  party  will  be  decreed 
a  trustee. 

The  bill  sought  to  be  relieved  against  a  paper-writing  of  the  16th  Ocio- 
her^  1736,  purporting  to  be  the  will  of  the  plaintiff 's  father,  under  which 
the  defendant  Mansel  Powel  claimed,  and  which  was  not  widiout  evidence 
to  support  it ;  although  there  was  strong  suspicion  of  forgery.  It  was  also 
to  be  relieved  against  several  acts  of  the  plaintiff  since  his  fath- 
er's deatli;  such  as  a  decree  of  the  court  of  Exchequer  against  [  120  ] 
him,  and  a  sentence  in  the  Prerogative  court,  wherein  the  plain- 
tiff's consent  to  establish  that  will  by  ^probate  was  obtained,  and  convey- 
ances and  assurances  made  by  him.  • 

Lord  Chaiccellor. 
I  am  unwilling  to  declare  my  opinion,  for  fear  of  some  new  contrivance. 
Undoubtedly  the  whole  must  turn  upon  the  reality  or  fairness  of  the  will ; 
for  if  foiled,  it  explains  e,\eTj  transaction  in  the  case ;  giving  credit  to  all 
the  evidence  on  the  part  of  the  plaintiff;  shewing  combination,  &c.  and  all 
this  management  to  be  an  imposition  upon  him  (  v).  It  is  unfit  for  a  court 
of  equity  to  determine  a  question  of  forgery  by  their  own  determination  of 
the  met  unless  where  it  is  very  plain,  and  no  evidence  to  support  it ;  which 
I  cannot  say  there  is  not  here,  so  as  to  set  it  aside.  The  only  thing  I  have 
considered,  is,  to  come  at  the  trial  clearly,  so  as  the  plaintiff  may  not  be 
intangled  by  his  acts;  and  there  is  enough  in  the  case  to  set  aside  every 
thing  of  that  sort  at  the  trial,  and  prevent  its  being  made  use  of;  there  be- 
ing a  great  deal  of  management,  which  ought  to  be  discountenanced.  If  in 
a  doubtftil  case,  both  parties  come  to  an  agreement,  prejudice  to  one  side 
is  not  aground  for  a  court  of  equity  to  set  it  aside ;  but  if  forgery  appears, 
there  is  no  real  consideration  upon  the  merits :  then  none  of  these  facts  shall 
be  given  in  evidence  at  the  trial  to  support  the  will.  The  consequence  is 
another  consideration,  which  will  arise  properly  afterwards  (z).  There 
are  several  instances  of  relief,  notwithstanding  a  former  decree,  if  obtain- 
ed by  fraud  and  imposition,  which  infects  judgments  at  law,  and  decrees  of 
all  courts ;  and  annuls  the  whole  in  the  consideration  of  this  court ;  as  held 
by^Lord  Macclesfield  in  Richmond  y.  Taylour.  As  to  the  sentence  of  the 
prerogative  court,  as  at  present  advised,  that  will  create  no  difficulty,  if  the 
will  is  found  forged ;  for  then  the  plaintiff's  consent  appearing  to  have  been 
obtained  by  the  misrepresentation  of  that  forged  will,  that  fraud  infects 
the  sentence;  against  which,  the  relief  must  be  here:  this  is  iy)t  absolute: 
but  only  to  shew  the  tendency  of  my  opinion  upon  the  equity  reserved  af- 
ter the  trial:  for  I  should  not  scruple  decreeing  the  defendant,  who  obtain- 
ed that  probate  to  stand  as  a  trustee  in  respect  of  the  probate.^  which 
would  not  overturn  the  jurisdiction  of  that  court. 

(y)  1  P.  Wms.  388. 2  Atk.  3S4.  (t)  Post,  288. 

(1)  And  Riehmond  ▼.  T^icrr,  1  P.  W.  734. 

Vol.  L  Q 
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The  issue  was  directed  accordiDgl j ;  with  a  special  direction  in  the  de- 
cretal onler,  to  upon  what  foundalion  the  jury  went,  if  they  found  against 
the  will :  whether  upon  forgeiy  or  any  particular  defect  in  the  ejcecu- 
tion. 


[  121  ]  ALLEN  V.  POULTON,  October  26,  1748. 

(Reg.  Lib.  1748.  A.  fol.  317.) 

Sir  William  Fortescue^  Master  of  the  Rolls. 

Trust  of  a  copyhold  may  be  dev^ised  without  a  surrender  to  use  of  the  will.    Aa  to  another 

copy  hold  of  which  the  testator  had  the  legal  estate  the  heir  was  put  to  his  election. 
Claimant  under  will  must  admit  the  whole  (1). 

Blackbourn  PouLTOir  dcviscd  to  the  plaintifi^  his  grandson  by  a  daugh- 
ter, the  several  copyhold  estates  by  him  held  of  the  manor  of  Barkii^,  to 
hold  to  him,  his  heirs  and  assigns  for  even  •  He  had  two  copyhold  estates 
held  of  that  manor,  neither  of  which  were  surrendered  to  the  use  of  his  will ; 
and  in  one  of  them  only  a  trust  estate,  it  being  taken  in  the  name  of  a 
younger  son  since  dead ;  but  a  declaration  was  indorsed  thereon,  that  it 
was  for  the  benefit  of  the  father ;  yet  it  still  continued  in  the  trustees. 
He  had  other  copyholds,  which  he  had  surrendered  to  the  use  of  the 
will,  and  he  had  devised  several  legacies  to  the  defendant,  his  eldest 
son. 

The  bill  was  to  have  the  possession  of  these  two  copyhold  estates. 

Against  which  it  was  objected  for  the  defendant  that  they  pass  not  by  the 
dcNise,  because  there  was  no  surrender ;  nor  was  it  intended  to  pass  them ; 
they  descended  therefore  to  the  heir  at  law,  in  whose  favour  the  balance 
always  turns  in  doubtful  cases  (6).  Allowing  that  in  general  a  trust  copy- 
hold may  be  devised,  though  not  surrendered,  yet  it  must  be  by  particular 
words,  shewing  such  intent :  whereas  here,  a  manifest  diflfermce  was  in- 
tended between  these  and  his  other  copyholds,  which  he  had  surrendered ; 
and  as  to  one  of  them,  it  did  not  come  within  the  words:  which  are  only 
applicable  to  those  copyholds  of  which  he  had  the  legal  estate,  and  \idiich 
he  himself  held  of  the  manor :  whereas  here  the  trustees  were  tenants.  In 
the  case  of  the  Kine:^s  Head  Inn  in  T\imham  Green  (2),  Banks  v.  Denshire 
(3),  which  was  a  copyhold  house,  three  parts  in  one  manor,  and  one  in 
another,  the  testator  devised  all  his  copyhold  estate,  which  he  had  sur- 
rendered to  the  use  of  his  will,  having  surrendered  only  that  which 
was  in  one  of  the  manors:  and  Lord  Chancellor  held,  that  only  should 
pass. 

As  to  the  other  copyhold,  the  defect  of  surrender  should  never  be  sup- 
plied in  favour  of  a  grandchild.    Kettlt  v.  Townaendy  Salk.  187. 

Matter  of  the  Rollu    ' 
As  to  one  of  these  copyholds,  the  objection  of  no  surrender  is  of  no 

^i^)  It  wiU  pass  by  a  will  without  any  witness,  the  estate  passing  by  the  surrender,  of 
which  the  will  only  directed  the  usee.    Poet,22S. 


(1)  Vide  Gsekc  ▼.  OttMr,  poet,  184. 

(t)3Atk.a.  (3)Aat»,69.    Vide  10  Vet.  588. 
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weight  (c) ;  because  having  only  an  equitable  interest  therein,  he  might  by 
the  constant  rule  of  this  court  dispose  of  the  trust  without  a  surrender :  it  is 
true,  that  an  intent  to  pass  it  must  appear ;  but  the  words  are  very  exten- 
sive, and  mean  all  the  copyhold  held  of  the  manor ;  and  though  in  strict- 
ness of  law  it  is  not  held  by  him,  but  by  the  trustee,  who  is  ten- 
ant ;  yet,  I  think,  it  would  be  going  too  far  to  admit  such  a  dis-  [  122  ] 
tinction  here ;  especially  in  the  construction  of  a  will,  although 
it  has  been  alleged,  that  the  testator  was  very  conversant  in  making  wills; 
for  in  common  parlance  a  man  might  think,  what  was  held  by  his  trustee, 
was  held  by  him :  and  the  reason  of  not  surrendering  might  be  because 
he  knew,  there  was  no  occasion  for  it :  as  the  law  is  so,  of  which  every 
one  is  supposed  conusant.  In  the  case  of  the  Kings's  Head,  the  words 
are  more  particular,  being  a  devise  of  his  copyhold  lands,  which  he 
surrendered :  and  then  the  court  could  not  take  in  lands  not  surrendered. 
The  other  {d)  copyhold  stands  on  a  difiereut  reason,  not  being  a  trust : 
and  therefore  a  surrender  in  strictness  of  law  is  necessary  to  make  it  pass ; 
but  if  the  intent  was  to  pass  it,  a  person  claiming  under  a  will  must  admit 
the  whole  (4) ;  and  the  intent  is  so ;  being  within  the  general  wor^s  held  of 
the  manor.  Nor  is  the  objection  of  his  having  surrendered  other  copyholds, 
and  that  therefore  the  intent  was  different  as  to  this,  sufficient  to  take  it 
out  of  the  devise :  and  perhaps  the  intent  was  to  leave  it  to  the  option  of 
the  defendant,  to  forfi^it  his  claims  by  the  will  in  disputing  this.  Therefore 
they  both  pass. 

(e)  Equity  of  redemption  in  copyholds  passes  by  wiU  without  surrender,  1  Brown,  48S. 
(d)  2  Brown,  64,  S.  P. 

(4)  Vide  Cooke  ▼.  HelHer,  post,  284. 


-       HILL  v.  CAILLOVEL,  Oct.  26,  1748. 

Poet  Obit  security.  Bond  by  .^  in  1720  for  payment  in  six  months  after  his  father's 
death,  if  he  survived,  otherwise  to  bo  void  ;  the  father  then  seventy,  and  dies  in  1731, 
A.  in  1734:  no  relief  except  against  the  penalty  ;  there  being  no  proof  of  imposition  al- 
though suspicious  circumstances  in  it 

Attignee  of  bond  takes  it  subject  to  all  equity ;  but  time,  &c.  may  vary  it. 

Thomas  Hill  at  the  age  of  twenty-four  in  1720  entered  into  a  hond  to 
Isaac  Caillovel  for  the  payment  of  £520  within  six  months  after  his 
Other's  death,  if  he  survived  him :  if  not,  to  he  void ;  the  father  being  then 
seventy. 

The  obligee  died  in  1720,  his  executor  in  1722  assigned  it  for  valuable 
consideration,  for  ought  that  appeared  to  the  contrary,  to  Lane ;  the  father 
died  in  1731,  after  his  death  and  the  death  of  Lane,  letters  were  wrote  to 
the  swi,  demanding  it ;  who  did  not  deny  his  entering  into  it,  but  disputed 
his  knowing  any  thing  of  the  executor  of  Lane.  No  action  was  brought 
thereon  in  the  life  of  the  son  who  died  in  1734,  but  afterward  application 
was  made  to  his  widow  and  executrix ;  and  a  composition  offered,  with 
which  she  did  not  comply.  An  action  was  brought:  and  verdict  and 
judgment  followed  thereon ;  but  before  judgment  the  executrix  brought 
this  bill  Ibr  relief,  against  the  representative  at  a  fourth  hand  of  the  obli- 
gee»  and  againat  the  ejiecutor  of  Lane^  as  being  obtained  from  an  extrava- 
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gant  young  heir,  necessitous,  and  dependant  upon  his  father ;  and  an  ex- 
traordinary loan   under   oppressive  and  hard  circumstances. 

[  123  ]  Nor  could  the  assignment  adter  it;  or  put  the  assignee  in  a 
better  case  than  the  obligee  himself;  for  he  must  take  it  subject 

to  all  the  equity  upon  it 

Lord  Chahcelloil 
A  very  strong  case  for  the  defendant ;  it  is  true,  that  the  rule  of  the 
court  is,  that  on  a  bond  from  a  young  heir  in  life  of  his  father,  being  extra* 
vagant,  &c.  the  court  will  hold  the  creditor  to  strict  proof,  and  either 
relieve  against,  or  reduce  it  to  the  sum,  that  was  advanced ;  and  had  this 
question  arisen  recently  between  the  original  creditor  and  debtor,  and  a 
bill  brought  for  relief,  that  appearance  in  the  condition  of  the  bond  would 
have  made  me  expect  an  account  from  the  defendant  upon  what  conside- 
ration it  arose.  Although  it  is  not  to  be  laid  down  in  general,  that  where 
a  bill  is  brought  for  relief  against  a  bond,  the  plaintiff  shall  be  relieved, 
unless  there  is  actual  proof  of  the  payment  of  the  money;  for  that  would 
make  bonds  useless.  Then  as  to  the  circumstances  here,  it  induces  sus- 
picion; but  that  cannot  be  certain;  for  out  of  humanity  and  tenderness  such  a 
sum  might  be  advanced.  Can  I  relieve  withoutproof  of  imposition?  Why 
did  not  the  son  bring  a  bill  for  relief  in  his  life  upon  the  demand  against 
him  ?  For  it  is  not  prudent  to  wait  till  the  action  is  •brought  This  is  a 
strong  case  even  for  Caillovel;  but  in  the  case  of  the  assignee  for  valuable 
consideration  it  is  stronger.  The  rule  is  right  that  whoever  takes  the  as- 
signment of  a  bond,  being  a  cAofe  in  action  j  takes  it  subject  to  all  the  equity 
in  the  hands  of  the  original  obligee :  but  length  of  time  and  circumstances 
may  vary  that,  and  make  the  case  of  the  assignee  stronger :  for  why  was 
not  the  bill  brought,  when  the  facts  were  recent  (e)  ?  The  only  relief  is 
against  the  penalty ;  to  which  every  obligor  coming  into  this  court  is  in- 
titled.  Had  the  defendant  proved  less,  considering  how  little  the  plaintifiT 
has  proved,  I  should  be  still  of  the  same  opinion  (1). 

(e)  Bond  given  for  the  enjoyment  of  a  collateral  matter,  an  injunction  against  an  action 
at  law  for  the  penalty  will  be  granted,  and  an  issne  quantum  damn\fic<Uu$  will  be  awarded  ; 
the  enjoyment  of  the  object  being  the  principal  intent  of  the  deed,  and  the  penalty  only 
acceieional  to  eecure  the  real  damage,  1  Brown,  418. 

(1)  See  Earl  of  Chettei[fUld  y.  Jamten,  post,  2  vol.  125,  &c. 
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(Reg.  Lib.  1748.  B.  fol.  234.) 

£zecator  and  residoary  legatee  undertake!  to  pay  a  legacy  not  in  the  will ;  he  shall  be 
bound  thereto,  not  personally,  but  out  of  the  residue  of  the  assets. 

Where  but  one  witness  against  an  answer,  the  answer  must  be  a  positive  denial  in  toto 
and  rest  singly  thereon. 

Costs  agaimrt  executor,  his  answer  being  evasive  and  contradictory. 

Legacy  larger  than  a  debt,  a  satisfaction  for  it 

J.  Kenneoal,  having  made  his  will,  deposited  it  in  the  hands  of  one  of 
his  nephews,  whom  he  made  executor  and  residuary  l^atee,  with  a  ma- 
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Difest  intention  of  reconsidering  it ;  which  he  afterward  does  in  the  pre- 
sence of  the  minister  of  the  parish.  Wm.  another  nephew,  being  then 
there,  mentions  his  intending  to  leave  him  £100,  which  the  testator  allows, 
and  desires  the  other  (his  executor)  to  pay  it :  who  undertakes  it,  saying 
there  would  be  no  occasion  to  alter  the  will  for  that  purpose,  for  that  he 
would  pay  it,  and  give  his  bond  or  note,  if  insisted  upon.  But  the  testator 
is  satisfied  without  that,  and  dies  the  next  day ;  and  three  months  after 
the  testator^s  death,  the  executor  upon  an  occasional  conversation  with 
strangers  promises  to  pay.  • 

Against  him  was  the  present  bill  brought  by  the  executors  of  [  124  ] 
Wm.  for  that  £100,  upon  the  foot  of  his  undertaking  to  pay  it, 
and  by  that  engagement  preventing  the  alteration  of  the  will  by  fraud ; 
for  which  was  cited  Thyn  v.  TAyn,  1  Vem.  296,  and  Oldham  v.  Litchfield^ 
2  Fern,  506.  praying  an  immediate  decree  against  the  defendant  person- 
ally upon  his  undertaking  and  promise  after  the  testator's  death ;  insisting 
also  that  a  debt  due  from  the  testator  should  not  be  deducted  out  of  the 
£100,  by  way  of  implied  satisfaction ;  for  such  implication  is  always  liable 
to  be  rebutted  by  evidence,  and  here  it  appeared  to  be  intended  as  a 
bounty,  although  not  said  so. 

For  defendant :  This  is  in  substance  desiring  the  court  to  insert  a  legacy, 
which  is  not  in  the  will  on  the  foundation  oi  parol  evidence  only.  If  it  is  a 
fraud  indeed,  it  is  to  be  relieved  against ;  but  there  is  none  here :  and  so, 
different  from  Thyn  v.  Thm^  where  there  was  certainly  fraud  by  misre- 
presentation of  the  fact  But  here  it  did  not  arise  originally  from  the  de- 
fendant ;  it  amounts  at  most  but  to  a  breach  of  promise,  and  valeat 
at  law  quantum  valere  potest,  and  not  in  a  court  of  equity  on  the  foot 
of  fraud;  as  in  the  case  of  Whitton  v.  Russel  (1),  July  28,  1739,  which 
was  a  devise  of  a  leasehold  interest  to  three  persons,  subject  to  an 
annuity  of  £20,  per  ann.  to  the  plaintiflT;  the  testator  having  afterward  a 
mind  to  charge  the  estate  with  a  farther  annuity  of  £15  per  ann,  for  the 
plaintifl^  a  consultation  was  had  how  to  do  it :  in  which  H.  one  of  the  three 
was  present :  and  it  was  advised  to  take  a  bond  from  the  three  devisees 
for  payment  thereof,  instead  of  adding  a  codicil ;  to  which  H.  agreed : 
but  before  the  bond  was  prepared,  the  testator  died.  This  not  appearing 
on  the  face  of  the  will  was  not  paid ;  but  ten  years  afterward,  a  bill  was 
brought  against  H.  The  question  arose  on  the  consequence  of  the  fact, 
whether  it  was  proper  for  a  court  of  equity  to  interpose?  One  circum- 
stance against  it  was  the  length  of  time ;  but  the  principal,  that  this  was 
breaking  in  upon  the  statute  of  frauds :  and  Thyn  v.  TJiyn  was  there 
cited  His  Lordship  held  it  a  case  of  a  very  delicate  nature,  and  ougfit 
to  be  very  strong  for  relief;  that  there  were  several  cases,  in  which  the 
court  would  wish  to  relieve,  but  by  their  rules  could  not ;  but  that  every 
breach  of  promise  is  not  a  fraud  to  induce  a  court  of  equity  thereto ;  and 
would  give  no  relief.  If  it  is  a  promise,  why  not  try  it  at  law  ?  and  not 
come  into  court  of  equity,  which  holds  not  jurisdiction  of  Assumpsit  /  for  if 
good,  it  is  good  on  some  consideration,  upon  which  the  law  would  support 
it  This  is  to  set  up  a  legacy,  not  proved  in  the  Ecclesiastical  court ;  and  by 
encouraging  perjury  will  overturn  the  statute  intended  to .  prevent  it ; 
but  if  there  were  any  foundation  for  this  court  to  interpose,  it  must  be 
only  out  of  assets:  otherwise  it  would  put  the  plaintiff  in  a  better  case 

(1)  On  appeal  from  the  Rolls,  R.  L.  1738.  B.  fol.  520. 
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than  legatees,  and  the  defendant'in  a  worse  hy  being  bound  to  paj>  if  assets 
are  deficient :  and  if  this  is  in  nature  of  a  legacy,  the  debt  must 

[  125  ]  be  deducted;  the  court  always  considering  it  a  satisfaction, 
where  a  legacy  is  larger  then  the  debt 

Lord  Chancellor. 

This  is  a  very  strong  case  to  give  the  plaintiff  relief,  the  rule  of  law  and 
of  this  court,  strengthened  by  the  authority  of  the  statute  is,  that  all  the 
legacies  unless  in  me  cast  of  nuncupative  wills,  must  be  in  writing,  and 
wrote  in  the  will  Then  all  the  rules  and  aipiments  laid  down  for  the  de- 
fendant against  breaking  in  upon  the  will  by  parol  proof,  are  true.  But 
notwithstandiug  this  the  court  has  already  adhered  to  this  principle,  that 
the  statute  should  never  be  understood  to  protect  fraud;  and  tnerefore 
whenever  a  case  is  infected  with  fraud,  such  as  the  Ecclesiastical  court 
cannot  relieve  against  (for  they  may  relieve  against  fraud  in  obtaining  a 
will)  the  court  w^l  not  suffer  the  statute  to  protect  it,  so  as  that  any  one 
should  run  away  with  a  benefit  not  intended,  The  question  then  is, 
whether  this  is  a  case  of  fraud,  strengthened  by  the  promise  of  the  defen- 
dant ?  then  I  am  of  opinion,  that  it  is.  It  has  been  taken,  as  if  the  fraud 
must  be  on  the  person,  who  might  have  remedy  at  law ;  but  this  court 
couidders  it  as  a  fraud  also  upon  the  testator ;  for  whom  none  can  have 
remedy  but  a  person  coming  here  for  payment :  and  here  it  is  plain,  and 
admitted  in  all  the  circumstances  by  the  defendant,  except  just  so  much 
as  he  thought,  would  intitle  [the  plaintiff]  to  a  decree  against  him.  But 
when  so  far  is  admitted,  it  gives  credit  to  the  witness,  mio  goes  farther  ; 
this  therefore  is  not  to  be  compared  to  the  case  where  there  was  but  one 
witness  against  the  defendant's  answer  (/) ;  for  the  answer  must  be  a 
positive  denial  in  lolo^  and  must  rest  singly  thereon.  There  is  a  breach  of 
promise ;  but  attended  also  with  fraud  upon  the  testator  as  well  as  the  plain- 
tiff, by  representing  as  if  there  was  no  occasion  to  alter  the  will,  and  comes 
within  the  proper  jurisdiction  of  this  court  as  imposition.  The  cases 
cited,  of  which  kind  there  are  several  others,  are  upon  this  foundation : 
nor  does  this  case  differ  in  reason  and  equity ;  although  that  of  Thyn  v. 
Tht/n  was  attended  with  other  circumstances  of  aggravation.  So  in  2 
Vern.  506  as  to  the  case  in  1739, 1  do  not  remember  it  particularly ;  and  all 
Uiese  cases  depend  on  the  particular  circumstances :  but  a  material  difie- 
rence  appears  as  is  stated;  the  promise  there  not  being  made  by  the  ex- 
ecutors, ^t  one  only  of  the  legatees.  The  promise  there  was  in  direct 
contradiction  to  the  written  will;  it  is  not  so  here,  where  the  defendant 
is  4exectitor :  but  I  do  not  give  any  certain  and  conclusive  opinion  there- 
on.   Upon  the  merits  therefore  the  plaintiff  is  intitled  to  the  relief  prayed. 

But  as  to  the  question:  whether  to  have  an  immediate  decree  personad- 
ly  ?  First  from  the  nature  of  the  undertaking,  I  think  it  does  not  bind  him 
personally  as  it  would  if  he  had  given  the  note ;  for  such  pro- 
[  126  ]  mises  must  be  understood  with  reference  to  assets^  otherwise  men 
might  be  drawn  in  ;  J[Rann  v.  Hughes,  judgment  in  Exchequer 
Chamber,  Trinity  Term,  1 776,]  for  it  ought  not  to  operate  out  of  the  ex- 
ecutor's own  estate,  binding  only  to  pay  out  of  the  testator's.  Secondly, 
as  to  the  promise  after  the  testator's  death :  I  at  first  doubted  if  it  would 
not  bind  him  personally ;  which  I  would  do,  if  I  could :  but  fear  it  would  be  go- 

(/)  Ante,  66, 97. 
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ing  too  far  upon  so  loose  a  Uiing  as  this  promise  is.  It  is  no  promise. 
Then  there  is  no  consideration  arising ;  fh^  plain  meaning  being  not  to 
bind  himself  in  a  bond,  but  to  pay  it  as  a  legacy  when  the  year  and  day 
should  be  out,  which  is  all  I  can  infer  (g).  At  law  if  an  executor  pro- 
mises to  pay  a  debt  of  his  testator,  a  consideration  must  be  alleged ;  as  of 
assets  come  to  his  hands ;  or  of  forbearance ;  or  if  admission  of  assets 
is  implied  by  the  promise :  otherwise  it  will  b6  but  nudum  pactum^  and 
not  personally  binding  upon  the  executor ;  and  this  being  so  soon  after 
the  testator's  death,  the  executor  might  not  know  the  value  of  the  effects. 

The  question  then  is,  in  what  order  the  plaintiff  is  to  come,  since  it  is  a 
decree  out  of  assets;  which  must  be  so,  as  not  to  break  in  upon  other 
legatees;  which  would  be  turning  it  into  a  fraud  upon  them,  by  making 
them  abate  in  proportion  upon  a  deficiency :  for  that  indeed  would  break 
in  on  the  statute  of  frauds.  So  that  this  promise  by  the  executor  and 
residuary  legatee  amounts  to  payment  out  of  the  surplus. 

(A)  But  the  plaintiff  must  have  costs  personally  at  this  time  the  defence 
being  a  wrong  foot ;  the  answer  evasive  and  contradicted. 

As  to  the  debt,  although  I  think  the  cases  of  satisfaction  by  implication 
barely  have  gone  far  enough:  yet  I  cannot  distinguish  thSs,  nor  can  I 
take  it  upon  a  difierent  foot  than  if  it  had  been  in  the  will.  So  it  must 
be  deducted. 

(jg)  Atnaupsit  Um  a^akut  an  executor  for  a  legacy,  on  a  promiie  in  consideration  of 
anets ;  but  if  the  action  is  brought  pomonally  in  his  own  right,  judgment  can  only  be  dt 
honiu  propriis.    Cowp.  284, 289.    Cro.  Eliz.  91, 406. 

(h)  In  2  Vol.  85,  executor  decreed  to  pay  costs  for  misbehaviour ;  and  in  1  Brown,  362, 
be  was  refoeed  coots,  as  the  expense  was  occasioned  by  his  own  delay,  though  executor 
has  adaim  to  coets.    Post,  619. 2  Vol.  635. 
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(Reg.  Lib.  1748.  A.  fol.  154.) 
Mistake— Equity  relieves  against  bargains  made  under  a  misconception  of  rights  (1). 
MafUr  of  the  Rolls  for  Lord  Chancellor. 

Air  agreement  was  made  for  the  sale  of  an  estate  to  the  plaintiff  by 
defendant,  who  had  brought  an  ejectment  in  support  of  a  tit^  thereto 
under  a  wUl. 

The  bill  was  to  have  the  purchase  money  refunded  as  it  appeared  to 
have  been  the  plaintiff's  estate. 

It  was  insisted,  that  it  was  the  plaintiff's  own  fault,  to  whom  the  title 
was  produced,  and  who  had  time  to  consider  it 

Decreed  for  the  plaintiff  with  costs,  and  interest  for  the  money  fronl  the 
time  of  bringing  the  bill ;  for  though  no  fraud  appeared,  and 
the  defendant  apprehended  he  had  a  right,  yet  there  was  a  plain   [  127  ] 
mistake  (i),  such  as  the  court  was  warranted  to  relieve  against, 
and  not  to  suffer  the  defendant  to  run  away  with  the  money  in  considera- 
tion of  the  sale  of  an  estate,  to  whichike  had  no  right 

(t^  Ante,  106. 
(1)  See  Cocking  v.  Pratt^  pos tea,  400 ;  and  Ramtden  v.  Hylion,  2  Vol.  304. 
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PEACOCK  V.  MONK,  Oct.  28,  1748. 

(Reg.  Lib.  1748.  B.  fol.  126.) 

Deed  and  will  executed  on  the  same  day  ;  the  deed  held  a  testamentary  act,  and  as  vo- 
luntary and  vbid  ag^ainst  creditors  under  the  13  Elis. 

Parties— Not  necessary  to  make  any  other  than  the  executor  parties  relative  to  the  |>erson- 
al  estate ;  since  he  sustain*  the  person  of  the  testator  to  defend  the  estate  for  himself^ 
creditors,  and  legatees. 

Where  any  consideration  is  mentioned  in  a  deed,  and  not  said  for  other  considerations, 
you  cannot  enter  into  proof  of  any  other  :  otherwise  where  no  consideration  at  all  in 
the  deed. 

Not  necessary  to  make  more  than  the  executor  party,  who  sustains  the  person  of  testator 
for  him,  creditors  and  legatees. 

Donaiio  inter  vivos  roust  be  absolute. 

Admiral  Lestock,  going  to  settle  his  afiairs,  upon  the  same  day  17th 
Jti/y,  1746,  makes  two  instruments :  one  he  called  a  deed  by  way  of  agree- 
ment between  him  and  the  defendant  Monk ;  the  other  he  called  his  wilJ : 
by  the  deed  he  puts  £4000  into  the  hands  of  Monk,  to  pay  to  the  admiral 
himself  for  life,  an  annuity  of  £160,  and  afterwards  to  pay  £1000  a- 
piece  to  Peacock  and  Cockburriy  if  they  survived  him :  and  an  annuity  of 
£100  for  life  to  Mrs.  Knowlts  his  house-keeper,  if  she  survived  him:  the 
residue  to  Monk,  proviso,  that  if  the  £160  annuity  be  unpaid  after  any 
quarter-day,  Monk  shall  repay  the  £4000  to  Mr.  Ltstock  himself,  to  be 
placed  out  in  the  names  of  Ltstock  and  Monk,  By  the  will  he  makes 
Monk  executor  and  residuary  legatee. 

After  his  death  Monk  made  some  payments :  but  discontinued  them 
upon  notice  of  a  bond  creditor ;  apprehending  there  would  not  be  suffi- 
cient to  pay  that  and  the  others  also :  which  occasioned  the  present  bill 
by  the  three  persons  claiming  the  benefit  of  the  trust  arising  under  the 
deed. 

Objected,  that  they  had  not  made  the  bond  creditor  a  party,  who  had 
also  nled  a  bill,  and  would  have  a  right  to  say,  that  nothing  done  in  this 
case  would  bind  him ;  and  therefore  both  causes  should  come  on  tc^ether, 
lest  there  might  be  inconsistent  decrees :  nor  could  even  the  plaintiffor 
the  defendant  otherwise  be  safe.  In  general  on  a  demand  against  an  ex- 
ecutor, it  is  not  necessary  to  bring  the  other  creditors  before  the  court, 
but  the  executor  only  who  is  the  proper  person  to  defend,  and  will  be 
supposed  to  do  his  duty.  But  here  the  demand  is  not  out  of  assets,  but 
out  of  a  Ipecific  thing ;  and  it  is  a  mixed  cause,  diflering  from  the  com- 
mon case ;  the  executor  being  contractor  in  the  covenant,  and  so  concern- 
ed himself;  and  collusion  between  him  and  the  plaintifis  might  be  object- 
ed ;  nor  may  he  be  able  of  himself  to  make  so  good  a  defence ;  and  ought 
not  to  be  put  thereto  without  having  those  parties,  who  still  are  interested, 
and,as  to  whom  he  is  but  a  trustee. 

To  which  it  was  answered,  that  in  general  it  was  sufficient  for  a  plain- 
tiff to  bring  before  the  court  those  persons,  who  could  intitle  to  make  a 
decree  in  his  favour :  although  there  are  several  cases,  where  it  is  neces- 
sary to  bring  every  person  who  will  enable  the  defendant  to 
[  128  ]  make  a  defence ;  which  it  done  here.  The  person  objected  not 
to  have  been  made  a  party,  is  only  in  nature  of  a  common  cre- 
ditor, and  then  if  there  are  any  other  debts,  the  plaintiff  will  be  bound  to 
make  all,  even  simple  contract  creditors,  parties ;  which  would  render  it  . 
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impracticable  to  come  at  a  debt  in  this  court ;  and  is  the  reason,  that  in 
the  case  of  executors,  the  court  acts  opposite  to  its  own  rule  in  other  cases 
of  making  all  persons  interested  parties. 

Lord  Chancellor  would  not  determine  this  question,  till  he  heard  the 
merits. 

The  plaintifis  ofiering  to  read  evidence  of  the  services  done  bj  them  to 
Mr.  Lestockj  as  a  consideration  of  the  deed,  it  was  opposed,  because  no 
consideration  was  mentioned  in  the  deed  to  warrant  the  reading. 

Lord  Chaftcellor. 

This  proof  ought  to  be  read :  the  consequence  afterward  must  be  consi- 
dered, compared  with  the  nature  of  the  dee^ ;  it  differing  from  the  com- 
mon case  upon  which  the  objection  is  founded :  for  to  be  sure  where  any 
consideration  is  mentioned,  as  of  love  and  affection  only,  if  it  is  not  said 
also  and  for  other  considerations  y  you  cannot  enter  into  proof  of  any  other : 
the  reason  is  because  it  would  be  contrary  to  the  deed ;  for  when  the 
deed  says,  it  is  in  coni^deration  of  such  a  particular  thing,  that  imports 
the  whole  consideration,  and  is  negative  to  any  other.  But  this  is  a  mid- 
dle case,  there  being  no  consideration  at  all  in  the  deed.  I  will  suppose 
tvfo  cases :  one  at  law,  before  the  statute  enabling  the  bringing  an  action 
at  law  on  promissory  notes,  without  proving  a  consideration.  These  notes 
were  frequent  without  saying  any  consideration ;  yet  before  that  act  a 
consideration  musjt  have  been  shewn  at  law :  and  it  might  have  been  there 
said,  it  was  contrary  to  the  writing.  The  other  is  a  case  in  this  court : 
suppose  a  father  has  a  sum  of  money,  being  a  gift  to  a  child  from  a  colla- 
teral relation,  in  his  hands ;  and  makes  a  bill  of  sale  of  goods,  or  declares  a 
trust  for  that  child,  without  saying  for  love  or  affection,  or  mentioning  any 
consideration  at  all :  upon  a  question  here  the  child  may  shew,  this  gift 
was  in  sanction  for  what  was  in  his  hands  from  the  collateral  relation. 

The  services  proved  were,  the  assistance  given  to  Mr.  Lestock  by  two 
of  the  plaintiffi,  in  making  his  defence  upon  his  trial  by  a  court  martial^ 
and  the  pains  and  labour  they  were  at ;  and  that  Knowles  the  other  plain- 
tiff nursed  him  in  his  illness.  An  answer  was  also  read,  in 
which  he  acknowledged  the  services  of  the  plaintiffi,  one  of  [  129  ] 
whom  was  his  nephew ;  and  that  he  would  settle  his  affairs,  and 
make  a  provision  for  them. 

And  it  was  argued  for  the  plaintiffs,  that  they  had  a  legal  claim  in  Les- 
tod^s  life.  The  deed  is  fair,  he  might  dispose  of  his  property ;  nor  will  the 
reserving  an  interest  to  hin^lf  msS^e  it  otherwise.  If  a  creditor  is  satis- 
fied to  take  the  debt  in  a  way  most  for  the  debtor's  ease,  other  crediton 
after  his  death  cannot  set  aside  this  composition:  which  shews  it  not  to  be 
a  testamentary  act  Suppose,  instead  of  paying  it  to  Monkj  he  had  paid 
it  to  the  plaintiff  to  whom  he  was  indebted,  upon  their  paying  him  the 
interest  for  Ufe :  it  would  be  good,  and  not  applicable  to  the  debts  at 
large ;  otherwise  it  would  be  out  of  the  power  of  a  debtor  to  compound, 
or  do  any  thing  but  directly  pay  the  money  down.  It  ceased  to  be  his  es- 
tate, and  though  by  the  proviso  it  might  come  to  his  hands  again,  yet  he 
could  not  appropriate  it  to  other  purposes  than  in  the  original  engage- 
ment This  is  not  such  an  act,  as  the  rules  will  not  warrant  The  sta- 
tutes of  fraud  take  not  in  transactions  of  this  sort ;  all  the  acts  of  parlia* 
ment  proceeding  on  a  foundation  of  aliening  with  a  view  to  defeat  credi- 
VoL.  I.  R 
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ton.  If  a  debtor,  instead  of  payii^  a  sum  of  money,  lays  it  out  in  purchase 
of  land,  and  agrees  mtb  the  creditor  to  limit  it  to  himself  for  life,  remain- 
der to  the  creditor  in  satisfaction  of  the  debt ;  it  could  not  be  defeated. 
Nor  is  there  any  instance  where  a  purchase  shall  be  looked  on  within  any 
of  the  acts  mentioned  in  13  Eliz.  Fletcher  v.  Lady  Sidley,  2  Verru  490. 
The  plaintiffi  had  at  the  time  a  claim  against  him,  which  his  death  cannot 
alter ;  and  assets  are  consequential  to  the  right  the  party  had  in  his  life. 
Its  not  being  revocable  in  its  own  nature,  which  is  the  criterion  of  a  testa- 
mentary act,  shews  it  not  to  be  such;  nor  was  it  in  contemplation  of  his 
death,  for  certainly  just  before  his  death  he  could  not  dispose  of  his  goods ; 
but  he  might  have  made  them  this  recompence  immediately  for  their  ser- 
vices ;  which  would  not  then  have  been  rescindable  or  fraudulent ;  nor 
could  the  court  follow  it  into  their  hands.  Then  the  postponing  it  till  af- 
ter his  death,  which  was  done  out  of  aflection  to  him,  as  the  plaintiffi 
might  have  brought  an  action  and  recovered  damages,  b  far  from  making 
it  fraudulent.  The  deed,  though  not  expressed  to  be  for  these  services, 
yet  from  the  proof  read  appears  to  be  so,  and  to  be  accepted  by  the  plain- 
ti£  in  recompence,  by  their  not  demanding  any  other;  nor  vnSL  the  court 
weigh  it  with  exactness,  or  send  it  to  a  jury  to  see  whether  the  considera- 
tion be  adequate  or  not 

For  the  defendant ;  The  question  is,  whether  this  is  to  be  considered  as 
assets  as  Lestock,  and  so  charged  with  debts  in  general :  or  as  a  specific 
thing,  in  which  the  plaintiffi  are  interested,  and  have  a  demand  against 
Monk  in  his  own  capacity?  The  deed  imports  on  the  face  of  it,  to  be 
without  consideration  as  to  the  plaintiffi,  though  as  between  Lestock  and 

Monk  it  is  on  consideration.  Then  the  plaintiffi  call  in  aid  the 
[  130  ]    services;  but  the  value  thereof  does  not  appear;  the  evidence 

not  stating  it,  nor  is  it  suggested  by  the  bill ;  and  though  the 
plaintiffi  were  intitled  to  bring  an  action  upon  the  case  for  them,  that  is 
not  sufficient ;  for  the  plaintiffi  want  to  have  a  specific  thing  for  the  pur- 
pose by  contract  of  the  party ;  for  which  it  is  necessary  to  shew,  that  such 
was  the  intent,  and  that  it  was  accepted  by  the  plaintiffi  as  a  satisfaction 
for  the  debt  due  for  those  services :  whicl)  will  not  be  presumed.  When 
that  acknowledgment  by  Mr.  Lestock  was  made  does  not  appear :  so  that 
it  may  be  applicable  to  any  other  intent  to  make  a^rovision  for  the  plain- 
tiffi; but  making  a  provision  is  different,  and  imports  a  bounty,  and  makes 
against  the  plabtiffi.  Supposing  then,  no  consideration ;  the  question  is, 
whether  it  is  not  the  property  of  the  testator,  so  as  to  be  assets  ?  The  set- 
tling of  an  estate  without  consideration  makes  it  void  as  to  creditors ; 
though  personal  estate  may  be  given  away  in  one's  life,  yet  must  the  pos- 
session be  parted  with :  for  the  retaining  that  will  be  considered  as  a  fraud 
in  law  or  equity;  and  here  he  himself  was  to  receive  the  benefit  of  this 
contract  during  life;  the  plaintiffi  only  claiming  a  reversionary  interest 
afterward ;  and  though  it  is  not  strictly  under  a  testamentary  instrument, 
yet  it  is  to  have  the  effect  of  such,  only  that  it  is  not  revocable;  and  yet 
on  a  contingency  it  mijgfat  again  be  his  estate ;  and  there  is  no  case  where 
the  party  on  a  disposition  has  retained  the  interest  in  his  life,  that  the 
court  has  held  it  not  to  be  assets.  As  in  the  cases  of  bankruptcy,  and  on 
the  custom  of  London ;  for  a  father  might  give  what  he  will  to  a  child 
without  fraud ;  but  if  he  retains  it  himself  it  is  a  firaud  upon  the  custom. 
As  on  a  bond  to  provide  for  a  child  after  his  death ;  the  child  may  have 
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the  benefit  out  of  the  testamentary  part;  but  not  against  the  widow  or 
children.  So  2  Fern.  202,  and  Combes  v.  Ellin,  March  2,  1747,  where 
an  old  freeman  purchased  a  term  for  years  after  a  stranger's  death  with 
his  own  money  in  the  name  of  himself  and  his  wife  jointly,  and  died.  The 
children  brought  a  bill,  to  have  this  leasehold  distributed  as  part  of  his 
personal  estate ;  and  the  court  was  of  that  opinion,  and  that  it  should  take 
place  against  the  wife's  survivorship;  for  being  purchased  with  his  own 
money,'  it  should  be  the  same  as  if  it  was  for  himself  for  life,  and  afterward 
to  his  wife ;  which  is  a  direct  answer  to  Fletcher  v.  Ladi/  Sidlei/. 

Lord  Cmancbllor. 

That  case  in  2  Vem.  490.  was  only  the  inclination  of  the  court  on  the 
argument  of  counsel;  and  it  would  be  dangerous  to  allow  the  argu- 
ments, which  are  there;  and  as  to  the  cases  on  the  custom  and 
bankruptcy,  they  are  not  applicable:  standing  on  particular  rea- 
sons. 

All  the  questions  arising  between  the  parties  fall  under  two    [  131  ] 
general  heads.    The  objection  by  the  defendant  for  want  of  par- 
ties; and  the  true  merite  of  the  plaintiffs  demand. 

As  to  the  first,  I  was  willing  to  postpone  it,  till  I  went  into  the  cause  on 
the  whole  merits :  because  the  case  is  particular  in  its  nature ;  the  person 
who  is  covenantor,  being  also  executor ;  and  the  rather,  because  it  may 
save  expense  to  the  parties,  and  probably  prevent  further  litigation  in  the 
other  suit  The  objection  does  not  prevail ;  and  if  allowed,  might  make 
an  inconvenient  precedent  The  true  question  is,  ivhether  the  property 
arising  under  this  deed,  and  benefit  of  this  trust,  must  be  considered  as  the 
plaintiffi  property,  or  part  of  Mr.  luestock^s  personal  assets?  for  to  that  it 
will  result :  that  is,  part  of  the  produce  of  his  personal  estate  so  disposed  of 
as  not  to  bind  creditors.  Then  who  is  the  proper  person  to  make  defence, 
and  to  insist  that  this  is  not  such  a  disposition,  but  the  executor?  It  is  said 
that  still  the  creditors  are  interested ;  the  executor  as  to  them  being  but  a 
trustee,  and  ought  not  to  be  put  to  make  that  defence  without  having  them 
parties.  Whether  fewer  or  more  creditors  makes  no  difierence ;  for  the 
court  HHist  go  on  some  rule ;  and  the  question  is,  whether  it  is  necessaij 
to  make  more  than  thg  executor  party.  It  is  truly  said  for  the  plaintifis, 
that  if  bound  to  make  one,  they  are  bound  to  make  all,  even  simple 
contract  creditors,  parties:  they  having,  an  equal  right  to  controvert 
that  point ;  for  if  wnat  the  defendant  insists  upon  is  right,  the  plain- 
tiffican no  more  claim  in  prejudice  of  one,  than  the  other:  which  would 
be  a  strange  rule,  and  must  then  be  always  done.  These  cases  often 
arise;  and  the  direction  is  to  take  an  account,  &c.  and  all  the  creditors 
to  cmne  before  the  Mister  to  prove  their  debts ;  which  if  they  do,  and  it 
is  objected,  that  they  are  not  creditors  for  valuable  consideration,  that 
question  mkht  be  entered  into  there,  and  come  before  the  court  upon  ex- 
ceptions. K  indeed  there  is  a  bill  by  a  single  creditor  or  person  claimine 
part  of  the  estate,  as  it  is  here,  the  court  at  the  hearing  the  cause  wiU 
and  ought  to  determine  it:  but  that  is  not  necessary  in  all  cases  (^),  and 

(k)  In  a  bill  against  the  executor  by  creditors  or  legatees,  it  is  not  necessary  to  make  Uia 
nsidaary  legatee  a  party,  though  Lord  Loughhftraugh  thought,  as  being  interested,  he 
•aght  to  resist  the  demaiids,  and  that  all  parties  interested  ought  to  be  before  the  court, 
Vut  the  practice  being  said  to  be  contrary,  it  was  so  decreed.  1  Brown,  303.  1  Eq.  Ab. 
73.pl.  la    2  Brown,  87. 
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shews  it  not  necessary  to  bring  all  before  the  court ;  the  executor  in  all 
cases  sustaining  the  person  of  the  testator,  to  defend  the  estate  for  him, 
creditors,  and  legatees :  but  if  collusion,  a  particular  case  must  be  made 
of  that  (1).  But  here  the  objection  and  defence  made,  shews  no  collu- 
sion between  the  executor  and  the  plaintiff ;  and  there  is  a  plain  answer 
to  the  executor's  not  bein^  able  to  make  so  good  a  defence,  viz.  that  here  he 
is  also  contractor  with  Ltnlock,  and  party  to  the  transaction. 

As  to  the  next  point,  on  the  merits;  I  have  been  willing  to  give  great 
attention  to  find  foundation  to  decree  this  demand  for  the  plaintiffi,  as  a 
demand  for  valuable  consideration,  without  incurring  the  danger  of  a  pre- 
cedent against  the  rules  of  law  and  of  this  court  particularly. 
[  132  ]  The  services  were  probably  very  beneficial,  and  deserved  a 
reward ;  but  upon  the  whole  circumstances,  I  cannot  be  so  sa- 
tbfied  as  to  allow  this  disposition  to  prevail ;  which  might  chalk  out  a  way, 
whereby  any  one,  who  intended  a  bounty  to  a  particular  creditor,  might  at 
the  instant  of  making  his  will  do  that,  which  would  amount  to  a  legacy 
in  its  nature,  by  severing  part  from  the  rest,  and  the  other  creditors  go 
without  satisfaction.  The  observation  is  right,  that  this  deed  is  in  two 
respects,  being  for  valuable  consideration  with  respect  to  Monk  the  gran- 
tor;  but  not  as  to  the  plaintiffs:  for  I  am  very  doubtful,  notwithstanding 
the  merits  of  the  services,  whether  they  were  such,  as  would  intitle  either 
of  the  plain tiffi  to  an  action  against  Mr.  Lestock.  There  is  only  proof  of 
the  facts  done ;  but  of  no  promise  to  recompence :  what  demand  could 
Knowles  have  against  him  ?  I  cannot  presume  that  she  was  paid  no  wages, 
or  that  he  intended  to  pay  her  merely  by  giving  tliis  annuity  afterward,  if 
she  survived  him ;  and  the  acknowledgment  in  the  answer  is  like  a  man 

iroviding  for  relations ;  not  paying  a  debt  but  a  bounty  out  of  gratitude 
or  services  performed :  and  the  words  themselves  only  import  that :  he 
has  reserved  exactly  the  interest  at  four  per  cent  for  himself  for  life,  giving* 
only  a  contingent  interest  to  the  plaintiffi;  if  they  survived  him ;  which  is 
a  strange  way  of  paying  a  debt.  It  is  true  by  a  particular  contract  prov- 
ed, a  creditor  might  accept  such  an  interest  by  way  of  accord  and  satisfac- 
tion ;  but  that  should  be  proved.  Supposing  more  proof  that  these  ser- 
vices were  such,  for  which  an  action  could  be  maintained :  it  was  not  ac- 
cepted as  a  satisfaction :  nor  any  contract  binding  to  such  acceptance, 
which  ought  to  be  in  all  cases  of  this  kind ;  thai  is,  supposing  it  a  debt : 
so  that  it  is  merely  voluntary  in  consideration  both  of  law  and  equity,  as 
to  others  claiming  for  valuable  consideration,  whether  specifically,  or  as 
general  creditors.  Then  as  to  the  consequence,  and  whether  it  coiild  be 
good  against  creditors:  it  depends  on  its  being  fraudulent  or  not.  I 
do  not  mean  as  to  the  intent,  (although  there  is  something  like  that)  but 
a  colourable  fraud  against  creditors  in  the  nation  of  this  court;  and  I  am 
of  that  opinion  from  the  act  13  Eiiz.  which  includes  all  goods  and  chattels: 
and  though  money  has  no  ear-mark,  yet  if  in  trusi,  it  is  another  matter ; 
for  though  it  be  not  the  specific  £4000  which  was  paid,  yet  it  is  the  profits 
thereof;  which  is  equally  within  the  words  of  the  statute ;  preventing 
creditors  from  a  satisfaction  for  their  debts  by  taking  part  of  the  debtors 
property.  But  there  is  something  bringing  nearer  to  those  cases,  which 
have  been  determined  without  any  difficulty ;  that  if  their  is  a  power  of 
revocation  in  such  a  deed,  it  is  a  constant  evidence  of  fraud :  and  here  is 

(1)  See  before,  p.  106,  in  J^eivland  ▼.  Cfuunpion, 
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thai,  which  amounts  thereto  hj  the  proviso;  putting  it  in  the  power  of 
Monk  to  enable  Lestock  to  defeat  it:  or  might  be  done  by  collusion,  to 
which  the  only  answer  attempted  to  be  given  is,  that  though  it  would  de- 
feat Monk^s  interest,  still  the  trust  for  benefit  of  the  plaintifB 
would  subsist  But  what  remedy  for  that  trust  could  the  plain-  [  133  ] 
tiffi  have  against  Lestock?  because  it  is  not  a  contract  for  valua- 
ble consideration ;  for  then  they  might  come  here  for  a  specific  perform- 
ance; but  being  merely  voluntary  and  nudum  pactum,  upon  a  bill  brought 
here  it  must  be  dismissed.  And  there  is  one  tning  that  looks  like  such  an 
intent ;  that  on  its  being  repaid  to  Lestock  for  default  of  Monk,  it  was  still 
to  be  placed  out  in  the  name  of  Monk,  making  him  trustee  again.  But 
abstracted  from  the  statute,  and  although  it  never  had  been  made,  upon 
the  particular  circumstances,  this  would  not  be  binding  on  creditors  in  this 
court  Monk  being  both  executor  and  contractor  in  the  deed,  and  both 
instruments  being  done  at  the  same  instant  {as  it  must  be  taken,  being  on 
the  same  day)  it  speaks  the  whole  to  be  a  testamentary  acti,  Then  why 
were  they  divided  but  to  give  the  plaintiffi  a  preference  to  other  legatees 
or  creditors?  In  several  cases  the  nearness  of  one  act  to  another  makes 
th^  court  take  it  as  one,  so  that  it  is  a  testamentary  act ;  though  not  strict- 

J'  so,  because  not  revocable :  yet  I  have  shewn  how  it  might  be  revoked, 
nd  wherever  a  court  of  equity  finds  such  a  turn  given  to  a  transaction 
to  defeat  creditors,  reserving  the  benefit  of  it  to  the  person  himself,  the 
court  will  be  very  nice  to  find  out  a  distinction  for  creditors.  It  is  true 
indeed,  that  a  man  may  give  money  in  his  life,  as  he  pleases,  without 
creditors  calling  to  an  account,  or  having  it  refunded :  but  then  he  must 
absolutely  depart  with  the  benefit  of  it  during  his  life;  otherwise  a  court 
of  equity  will  inquire  very  strictly  into  it.  So  here  there  is  no  parting 
with  the  usufructuary  interest ;  and  it  shall  not  prevail  against  creditors 
even  by  simple  contract,  but  against  residuary  or  other  legatees  they  are 
intitled  by  their  specific  lien  on  it 

But  then  a  question  arises  among  the  plaintifis  then^elves,  whether 
Knowles  shall  abate  in  proportion  with  the  others?  For  an  annuity  has 
been  determined  to  be  a  specific  legacy  and  not  to  abate  with  pecuniary. 
But  here  the  legacy  is  a  sum  of  money,  and  the  annuity  in  trust  thereout, 
and  to  come  out  of  the  whole. 

Reserve  that  question. 


BUTTERFIELD  v.  BUTTERFIELD,  Oct.  29.  1748. 

(Reg.  Lib.  1748.  A.  fol.  75.) 

See  the  judgment*  Pott,  154. — Remote  limitation — Devise  of  £400  to  be  put  out  on  good 
Mcurity  for  T*  B*  that  he  may  have  the  interest  for  his  life,  and  for  the  heirs  of  his 
body  :  if  he  die  without  issue,  then  over.  The  whole  property  vests  in  the  first  taker, 
and  the  limitation  too  remote. 

Judgment  in  a  cause  heard  by  eoment,  reverted  on  appeal  (1). 

Appeal  from  the  Rolls,  where  it  was  heard  as  a  cause  by  consent. 

The  bill  was  to  have  a  question  determined,  which  arose  on  the  will  of 
T.  Butterjield,  viz.  **  7  desire  that  £400  should  be  put  out  on  good  security 
for  my  son  T.  Butterfield,  that  (/)  he  may  have  the  interest  of  it  for  his  life^ 

(0  2  Vol.  263. 

(1)  See  Harruon  v.  Ramsey,  post,  2  Vol.  448. 
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and  for  the  lawful  heirs  of  his  bodtf :  and  if  it  should  so  happen^  that  he 
should  die  without  heirs^  it  should  go  to  my  youngest  son  JoIm^Butterfield, 

and  the  lawful  heirs  of  his  body, 
[  134  ]       The  question  was  whether  T.  Butterfitld  should  have  it  as 
his  own  property  absolutely*  or  only  the  interest  for  life ;  and 
afterward  for  the  benefit  of  his  children  if  any ;  with  a  limitation  over  to 
his  brother;  but  the  brother  gave  up  his  interest 

And  it  Was  argued  to  be  an  established  rule,  that  where  personal  estate 
IS  given  for  life,  and  then  to  the  indefinite  heirs  of  the  body,  there  being 
no  recovery  by  which  the  intail  of  personal  estate  can  be  barred,  the  first 
taker  may  dispose  of  it  as  he  pleases,  and  though  a  personal  cannot  des- 
cend as  a  real  estate,  yet  if  it  was  intended  to  go  in  that  course  of  descent, 
which  would  be  an  intail  of  land,  the  first  taker  has  the  absolute  property, 
and  remainder  over  cannot  take  effect.  Then  here  it  plainly  was  meant 
to  the  heirs  of  the  body,  as  heirs ;  which  cannot  be  confined  to  any  parti- 
cular child  or  children  by  purchase ;  for  then  the  instant  they  were  born, 
it  would  vest  in  them,  and  their  representative  would  take,  which  could 
not  be  so  here :  Nor  could  he  mean  children  living  at  the  time  of  the  death, 
for  if  such  child  died,  leaving  issue,  he  meant  the  grandchildren  should 
take.  In  Lord  George  Beauclerc  v.  Miss  Dormer^  June  17.  1742  [2  Atk. 
308.1  a  distinction  was  contended  for,  that  where  a  real  estate  was  limit- 
ed after  a  death  without  issue,  it  should  be  construed  indefinitely :  but  if 
a  personal,  the  court  would  suppose  it  to  mean  at  the  time  of  his  death ; 
but  his  lordship  held,  that  in  case  of  a  personalty,  it  was  after  an  indefi- 
nite dying  without  issue,  and  too  remote.  Was  this  question  upon  a  li- 
mitation of  real  estate,  it  would  not  bear  an  argument  since  the  late  de- 
termination of  Colson  V.  Colson  in  B.  R.  Bagshaw  v.  Spencer ^  Post^  142.  so 
that  if  this  was  a  real  estate,  it  clearly  would  be  an  estate  taiL 

Lord  Chavcellor. 
My  apprehension  is,  that  if  this  was  of  land,  it  would  be  an  intail  (m) ; 
and  that  therefore  it  vests  the  whole  property  in  the  first  taker ;  but  there 
is  one  circumstance  to  differ  this  from  the  common  case,  vis.  that  here  is 
no  gift  of  the  £400  to  J.  Butterfield ;  for  then  I  should  clearly  have 
thought  him  intitled  to  the  absolute  interest  and  property  thereof,  and  the 
devise  over  void,  as  a  devise  of  a  personalty  after  such  a  limitation  as 
would  be  a  clear  intail  of  lands,  and  too  remote  a  contingency:  because 
heirs  of  body  import  ad  infinitum^  if  nothing  to  restrain  is  superadded :  and 
in  those  cases,  where  something  is  superadded,  both  courts  of  law  and 
equity  have  with  much  difficulty  come  into  a  construction  to  restrain  it  to 
issue  living  at  the  time  of  the  death ;  as  the  first  words  import  ad  infini- 
turn.  In  the  devise  over  to  T.  Butterfield^  where  it  undoubtedly  must 
vest  the  absolute  property,  the  testator  has  used  the  same  words,  except 
for  life,  leaving  no  reversionary  interest  or  chance  to  his  executor  or  resi- 
duary legatee.  Then  why  should  it  not  be  so  in  the  other?  In  Miss 
Dormer^s  case,  I  held  a  devise  of  a  personalty  to  one,  and  the 
[  135  ]    the  heirs  of  the  body  generally,  vested  the  absolute  property  in 

(m)  Where  there  ii  an  expresf  limitation  of  a  chattel  hy  words,  which  if  applied  to  a 
freehold,  would  create  an  exprest  estate  tail^  the  whole  interest  vests  absolutely  in  the  first 
taker,  and  the  limitation  over  is  too  remote ;  but  where  there.is  no  express  legal  limita- 
tion, the  oonrt  will  consider  the  intention  of  the  testator.  Per  Ashhont,  Jus.  Durnford 
and  East,  596. 
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Hokf  and  no  devise  over  could  be,  if  nothing  more.  The  only  thing 
creating  a  doubt  is,  that  here  the  interest  only,  and  not  the  thing  is 
devised  to  him ;  unless  the  word /or  imports  a  trust  for  him,  which  is  the 
same  as  a  bequest  to  him,  it  is  giving  hun  the  interest  for  life ;  which  in 
the  dvil  law  is  called  the  usufiructuary  benefit ;  and  whether  express 
words  of  gift,  or  the  law  construes  it  so,  makes  no  difierence*. 

(n)  Let  it  stand  over :  and  in  the  mean  time  I  will  look  into  the  case  of 
Miss  Dormer. 

I  am  always  more  Jealous,  where  causes  are  argued  on  one  side  only ; 
and  though  J.  Butterjleld  gives  it  up ;  yet  if  a  right  is  in  the  children  of 
the  first  taker,  the  court  is  bound  to  take  care  of  it,  as  much  as  if  the 
other  had  insisted  on  it 

^  The  eue  of  Peacock  ▼.  Spmmtr  had  been  cited ;  which  Lord  ChaneeUor  said  he  knew 
not  what  to  make  of;  nor  or  the  opinion  of  the  Judge*,  who  were  extremely  divided,  as 
appean  from  the  minutes,  and  that  Lord  Harcourt  diiuJlowed  it 

(n)  See  poet.  p.  154. 


OKE  V.  HEATH,  Jiovmber  4, 1748. 
(Reg.  Lib.  1748.  B.  fol.  215.  entered  •«  Oke  t.  GW^ 

A  wtft  hsTing  power  to  appoint  jS4000  to  any  of  her  kin ;  and,  for  want  of  appointment, 
to  go  aooording  to  the  statnte,  appoints  it  by  will  to  her  nephew,  **upon  conditian*^  (1) 
that  he  paid  his  mother  an  annoitf  of  j^lOO.  She  then  bequeathed  to  her  niece  8.  aU 
the  rut  and  retidue  of  what  the  had  power  to  ditpote  qf>  The  nephew  dying  in  her  life- 
time, the  appointment  at  to  him  was  void,  InUnot  to  at  to  the  annuitant  (2,)  and  the 
remainder  was  held  to  pass  by  the  aboTe  residuary  bequest 

Appointment  by  will  under  a  power,  roid  by  the  death  of  appointee  in  lift  of  testatm. 

And  if  a  power  is  professed  to  be  executed  6y  a  tsifl,  tuih  tnttrumaU  mutt  haoe  ail  the 
^[uaHtiet  ofatoiil 

fjegtJBj  paying  an  annuity ;  legatee  dies  in  life  of  testator,  the  annuity  stiU  subsists. 

On  the  marriage  otEUizabeth  Pasimer  with  Sir  WUliam  Smithy  £10,000 
were  hj  articles  .Ai/y  17, 1718,  vested  in  trustees,  to  be  laid  out  in  the  pur- 
chase of  lands,  to  be  setded  on  th^  husband  and  wife  for  their  lives:  then 
for  the  issue,  if  any :  if  none,  a  term  of  five  hundred  years  was  created, 
that  if  the  wife  died  in  life  of  the  husband,  the  trustees  should  raise  and 
levy  £4000  for  such  person  or  nersons,  as  are  or  shall  be  her  kin,  and  for 
none  other  whatsoever,  as  she  by  any  deed  or  will,  or  writing  under  hand 
and  seal  purporting,  or  in  nature  of  a  last  will,  shall,  notwithstanding  co- 
verture, direct,  limit  or  appoint,  to  be  paid  within  twelve  months  after 
doe,  in  such  manner  as  she  by  the  said  deed,  &c.  should,  &c.  and  for  de- 
fault of  i^pointment,  to  be  paid  and  divided  among  such  of  her  kin  as  by 
the  statute  of  distribution  would  be  intitled  to  her  personal  estate,  if  she 
died  unmarried  and  intestate.  But  if  the  money  was  not  laid  out  in  lands, 
then  after  payment  and  deduction  of  the  £4000  to  such  as  she  should  ap- 

(1)  The  words  in  R.  L.  are  as  here,  upon  **'  condition  that  he  paid.'* 

(2)  See  JFigg  v.  fVigg,  1  Atk.  382,  and  HiUt  v.  Wirl^,  SJAtk.  605.  This  latter  case  is 
the  one  cited  in  the  Report,  p.  136,  as  decided  6th  Ju/y,  1746. 

Burnet  ▼.  Holfirave,  mentioned  pp.  137  and  140,  as  in  £q.  Ca.  Ab.  296,  is  imperfectly 
reported  there.    Vide  2  Vol.  80. 

Upon  the  distinctions  between  truttt  and  pomero^  vide  in  Brown  t.  fltfgj,  3  Ves.  561 
470,  die 
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point  as  aforesaid,  the  reddue  and  surplus  should  be  paid  to  her  hus- 
band. 

Having  no  issue  living  she  on  the  fifth  of  May,  1743,  makes  a  will,  and 
reciting  her  power  she  directs,  limits  and  appoints  the  £4000  to  be  paid  to 
her  nephew  fVm.  Gill  for  his  own  use  and  benefit ;  but  in  consideration 
thereof  he  to  pay  to  his  mother  an  annuity  of  £100  per  anru 
[  136  ]  during  her  life,  for  her  separate  use,  and  to  enter  into  a  bond 
with  a  penalty  for  payment  thereof.  And  all  the  rest  and  resi- 
due, of  what  she  had  power  to  dispose  of,  she  gives  to  her  neice  Susan  GUI 
after  paying  some  legacies  thereout 

William  Gill  dies  in  her  life-time ;  she  dies ;  her  husband  surviving. 

The  plaintiffs  were  part  of  her  next  of  kin,  claiming  under  the  articles 
by  the  statute  of  distribution  in  default  of  appointment,  by  the  death  of 
the  appointee  in  her  life. 

A  cross  bill  was  brought  by  —  Gi7/,  father  of  the  appointee,  as  repre- 
senting him,  and  also  for  the  arrears  of  his  wife's  annmty,  who  was  dead, 
and  by  Heath  and  his  wife,  Suisan  claiming  the  whole  by  the  residuary 
clause. 

For  the  plaintifis  it  was  argued,  that  Susan  Heath  was  not  an  object 
within  the  articles ;  not  being  in  ^ ^^ e  at  the  time  of  making  them ;  and 
the  articles  only  describing  the  persons,  the  proportions  must  be  now  settled 
by  the  court ;  which  will  make  an  equal  distribution  per  capita  and  not 
per  stirpes,  as  held  in  Thomas  v.  ifo/e,  Cases  in  the  time  of  Lord  Talbot, 
251 ;  where  a  personal  estate  was  left  to  be  equally  divided  among  rela- 
tions :  and  decreed,  that  the  statute  of  distribution  should  be  the  rule  as  to 
the  persons  to  take,  but  that  they  should  take  per  capita.  So  in  1  P.  Wms. 
343.  the  appointment  was  complete ;  so  that  it  could  not  be  intended, 
that  this  £4000  should  fall  into  the  residue,  out  of  which  legacies  are  also 
given. 

Then  as  to  the  claim  of  —  Gill :  where  a  legacy  is  given  to  ^.  and  out 
of  it  pay  to  B,  though  A.  dies  in  the  life  of  the  testator,  it  will  not  defeat 
the  legacy  to  B.  But  that  is,  where  the  fund  given  to  the  first  taker,  is 
made  the  fund,  out  of  which  the  second  legacy  is  to  arise ;  as  held  by  his 
Lordship,  July  6, 1743.  [2  Jltk.  605.  S.  C]  Jut  here  it  is  different,  being 
an  absolute  bequest  to  the  nephew;  and  in  consideration  thereof  a  direc- 
tion to  secure  an  annuity ;  but  independent  of  the  fund ;  which  thereibre 
is  not  liable  thereto.  Where  the  second  legacy  is  given  by  way  of  trust 
out  of  the  first,  or  of  remamder,  although  the  first  fails,  the  other  will  sub- 
sist ;  but  not  where  it  is  by  way  of  condition :  which  distinction  was  taken 
at  the  Rolls,  June  7,  1739 ;  where  the  devise  was  to  a  wife,  desiring  she 
would  leave  it  to  relations :  and  so  difilerent  from  the  case  in  2  Vem. 
116.  where  the  legacy  was  annexed  to  the  other  on  condition,  as  it  is 
here. 

And  further,  as  to  the  residue ;  where  a  personal  legacy  is  given  to  A, 
and  the  residue  to  B.  though  the  first  fails,  the  residue  will  take  it  in,  from 
the  intent ;  sweeping  in  every  part,  which  by  any  act  whatsoever  could 
come  within  it :  but  no  such  intent  is  here.  If  a  particular  farm 
[  137  ]  is  devised  to  A.  in  fee ;  the  residue  to  B.  A,  dies  in  life  of  the  tes- 
tator :  it  was  settled  lately  in  C.  B.  that  the  residue  should  not 
take  it  in. 

For  —  Gill  it  was  said,  the  testatrix  has  executed  her  power,  although 
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that  execution  during  her  life  is  revocable ;  arising  from  the  nature  of 
a  vfiWj  hj  which  it  was  appointed  with  that  intent  The  question  is, 
whether  that  contingency,  which  depended  on  her  nomination,  being  exe- 
cuted and  put  an  end  to  by  her,  it  was  such  an  interest,  as  is  transmissi- 
ble to  the  representative?  The  general  objection  thereto  is  from  its  being 
a  testanoentary  disposition,  and  like  every  other  lapse ;  which  is  so,  if  mere 
testamentary.  But  this  not  properly  a  legacy ;  the  settlement  having 
entirely  disposed  of  it  to  such  of  her  kin  as  she  should  appoint,  leaving  her 
only  a  naked  power  and  no  property ;  so  that  she  could  not  give  it  by  will 
to  any  other  than  those  she  was  confined  t6 :  and  the  power  operates  as  if 
the  execution  thereof  had  been  in  the  original  instrument ;  and  if  so,  not- 
withstanding his  dying  in  her  life,  it  will  go  to  his  representative.  As  in 
the  case  where  one  devised  all  the  residue  of  his  personal  estate  after  death 
of  his  wife  to  bedivided  among  A.  B.  and  five  relations :  the  five  relations  died 
in  life  of  the  wife ;  their  representatives  were  notwithstanding  held  intitled. 
The  reason  of  a  will's  passing  no  right  till  the  testator's  death  is,  from  the  no- 
tion the  law  has  of  its  passing  part  of  the  testator's  property ;  but  that  is, 
when  the  person  takes  only  under  the  will.  There  is  no  inconsistency  that 
the  representative  should  take  where  the  ancestor  could  not :  as  in  Co.  Lit. 
378.  b,  a  gift  to  A.  and  £.  remainder  to  the  heirs  of  him  who  died  first 
Suppose  an  estate  for  life,  remainder  to  B.  on  a  contingency,  and  B.  dies 
before  it  happens;  his  heir  may  take  afterwards,  when  it  happens.  Sup- 
pose  it  was  in  trust  to  A,  if  she  appointed  it :  it  is  contingent,  and  if  she 
appoints  after  his  death,  it  becomes  certain,  and  descends  to  his  represen- 
tative. So  in  a  lease  to  A,  for  so  many  years  as  £.  shall  appoint.  So  if 
given  on  a  chance,  then  the  surviving  or  not  surviving  the  testatrix  makes 
no  difierence.    And  Burnet  v.  Holgrave^  Eq.  AL  296,  is  in  point  (1). 

But  supposing  him  not  fo  intitled ;  the  annuity  to  his  wife  was  not  lapsed 
by  the  death  of  his  son ;  but  l)ad  continuance  during  her  life,  so  as  to  be  a 
charge  on  the  £4000.  The  annullity  of  a  legacy  will  not  annul  a  charge 
thereon,  being  as  another  legacy,  2  Domain  192.  And  notwithstanding  the 
provision  of  the  bond,  the  mother  would  have  a  right  to  secure  it  on  the 
land ;  if  not,  it  is  a  condition ;  for  non-performance  of  which  the  court  will 
lay  hands  on  it,  and  make  him  a  trustee ;  as  in  Wig  v.  Wig^  July  2,  1739, 
where  was  a  devise  of  real  estate,  on  condition  to  pay  £90  to  three  grand- 
children equally  to  be  divided  between  them.  The  devisee  on 
condition  died  in  the  life  of  the  testator ;  and  though  it  was  void  [  138'  ] 
as  to  him,  it  was  held,  that  the  £90  was  a  charge  on  the  land, 
and  should  be  paid. 

For  Sir  William  Smith  it  was  insisted,  that  there  having  happened  a 
loss  on  some  of  the  funds,  on  which  the  £10,000  were  laid  out,  that  loss 
should  be  borne  by  the  whole,  and  not  by  the  residue  above  the  £4000, 
according  to  the  maxim,  that  where  there  is  a  loss  to  several  parties,  stand- 
ing in  the  same  circmnstances,  it  shall  be  borne  equally  ;  unless  there  is 
some  special  agreement  to  the  contrary :  as  in  Chambers  v.  Chambers^  Eq,  - 
Ab.Ub. 

LoRu  Chaitcsllor. 
There  is  something  particular  in  this  case ;  which  ought  to  be  taken 

(1)  Cited  p.  140,  poitea;  and  2  Vol.  80. 
Vol.  I.  S 
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notice  of,  viz.  the  manner  of  bringing  on  the  cross  bill ;  being  by  two  dif- 
ferent sets  of  parties  making  different  demands  against  one  another, 
and  by  different  counsel.  Had  it  come  only  upon  the  cross  bill,  it  should 
have  stood  over,  to  have  one  of  them  made  a  defendant,  in  order  to  con- 
vert their  distinct  interests ;  but  the  original  bill,  to  which  both  are  made 
Sarties,  makes  thehearbg  it  in  this  manner  regular,  and  that  a  complete 
ecree  may  be  made  thereon. 
The  questions  as  to  the  rights  of  the  parties  are  several ;  but  all  relat- 
ing to  the  £4000,  whether  the  appointment  to  the  nephew  be  good,  or 
become  void  by  his  dying  in  life  of  the  testatrix  ?  If  void,  tlien  wheUier 
the  £4000  or  any  part  of  it,  belongs  to  the  plaintifli  as  some  of  the  next  ot 
kin  of  the  testatrix,  or  goes  to  Mrs.  Heath  by  the  residuary  clause?  Then 
as  to  the  annuity  'of  £lOO  given  by  the  will  in  consideration  of  the 
appointment.  Then  as  between  all  the  parties  claiming  an  interest,  and 
Sir  William  Smith  in  respect  of  the  loss  happening  on  the  gross  fund. 

As  to  the  first :  I  am  of  opinion,  notwithstanding  the  reasons  and  the 
authority  pressed  upon  me,  that  it  is  void  by  the  nephew^s  death  in  life  of 
the  testatrix  ;^r5//rom  the  nature  of  the  articles  and  intention  of  the  par- 
ties  ;  which  was  to  reserve  part  of  her  fortune  subject  to  her  disposition,  if 
she  died  in  her  husband's  life :  but  having  it  in  contemplation  that  it  might 
be  kept  in  money,  if  they  pleased,  in  that  case  there  is  a  distinct  particu- 
lar trust ;  the  view  being  plainly  to  give  her  as  much  power  to  dispose  of 
or  leave  it  behind  her  to  her  own  kin,  exclusive  of  her  husband,  as  if  she 
was  unmarried  at  her  death.    They  rightly  considered,  that  if  they  only 

Save  her  power  to  dispose  of  it,  the  husband  might  overturn  it ;  or  if  she 
ied  without  disposing,  it  would  go  to  him :  or  if  it  was  to  her,  her  execu- 
tors or  administrators,  he  as  administrator  would  be  intitled  to 
[  139  ]  it  To  secure  it  therefore  against  hipi,  and  against  accidents 
also  in  all  events,  that  she  might  not  be  induced  by  good  or  ill 
usage  to  give  it  to  him,  she  was  limited  as  to  her  power,  to  give  it  to  her 
kin,  and  to  prevent  accidents  they  provide  for  a  direct  intestacy.  As  to 
the  observation  that  she  was  confined  to  give  it  to  such  of  her  blood  as  were 
in  being  before  the  marriage,  that  is  not  the  construction  of  the  articles ; 
the  words,  or  shall  6f ,  import  the  contrary ;  it  meant  such  as  shall  be  de- 
rived from  the  stock,  in  opposition  to  the  kindred  by  mariage.  This  view 
being  remembered,  will  go  a  great  way  to  give  light  to  any  doubt  after- 
ward. Then  the  appointment  by  death  of  the  appointee  becomes  void ; 
for  though  it  arises  under  a  power,  it  is  a  lestamentary  disposition,  and  this 
a  testamentary  case  (1).  A  married  woman  may,  by  agreement  before 
marriage  and  with  the  consent  of  her  husband,  make  a  will,  which  is  good 
in  the  Ecclesiastical  court,  and  may  be  proved  there.  This  was  a  power 
over  her  own  property,  and  which  might  be  so  in  one  event  absolutely,  if 
she  had  survived  her  husband,  and  part  of  the  ancient  dominion  which 
she  had  over  this  money.  She  has  executed  her  power  by  will,  and  called 
it  so  throughout  The  whole  frame  is  testamentary :  and  plain  declara- 
tions to  that  purpose ;  and  although  this  arises  out  of  her  power  to  make  a 
will,  and  it  is  a  general  notion  of  law  as  to  powers,  that  any  taking  under 
the  directions  of  the  will,  take  under  the  power,  in  the  same  manner  as  if 
their  names  were  inserted  there ;  yet  they  must  take  according  to  the  na- 
ture of  the  power  and  instrument  taken  together.    I  allow,  that  if  she  had 

(1)  Vide  Dvke  if  MiirUforough  t.  Lord  GodofyMn,  post,  3d  Vol.  61, 79,  ftc 
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execated  her  po^er  by  deed  or  writing,  the  representative  of  the  appoin- 
tee dying  in  her  life  would  take  thereby :  but  not  if  the  appointment  was, 
in  case  he  survived  her  (/).    Then  she  executing  her  power  by  will,  it  must 
be  construed  to  all  intents  like  a  will ;  the  conditions  of  which  are,  that  it 
it  ambulatory,  revocable,  and  incomplete  till  her  death ;  nor  can  any  one 
dying  in  the  testator's  life,  take  under  it.    Then  a  person,  married  or  not, 
appointing  by  will  does  the  same,  as  if  it  was,  in  case  the  appointee  sur- 
vives; from  the  nature  of  the  instrument,  which  every  one  is  presumed  to 
know.    As  to  its  being  said,  that  the  appointing  by  will  was  only  with  intent 
to  leave  it  in  her  power  to  revoke ;  hoW  can  I  divide  it,  or  say,  she  meant 
one  quality  of  a  ^1  more  than  another?   She  might  very  sensibly  mean 
both  ;  for  though  she  might  have  a  regard  for  her  nephew,  she  did  not 
know  who  would  be  his  executor  or  administrator.    That  would  not  be  a 
sensible  intent:  nor  could  it  have  had  its  effect;  for  if.  the  executor  was 
not  of  kin,  he  could  not  take,  unless  as  representative.    The  most  natural 
person  was  the  Caitherof  the  nephew,  whom  she  could  hardly  intend ;  for 
what  she  has  given  t9  his  wife  is  exclusive  of  him.    This  indeed  is  not  an 
argument  of  weight,  the  foundation  of  my  opinion  being,  that  wherever 
there  is  such  a  power  to  a  married  woman,  which  she  executes  by  will,  it 
is  subject  to  all  the  qualities  of  a  will :  which  manifestly  difiers  it 
from  me  cases  of  any  other  writing  or  deed,  which  would  be  com-   [  140  ] 
plete,  and  not  revocable ;  and  then  it  must  vest.    It  is  said,  the 
matter  of  this  appointment  is  not  testamentary,*  partaking  of  real  estate, 
and  not  to  follow  the  rules  of  law  in  personal  estates.    But  abstracted  from 
the  power,  it  is  clearly  otherwise  in  its  nature ;  if  laid  out,  it  would  be  a 
term,  which  is  a  chattel ;  if  not,  it  would  be  money.    Against  this  reason-» 
ing  the  principal  thing  insisted  upon  is  the  case  of  Burnet  v.  Holgrave  (1) ; 
which  indeed  is  a  very  particular  and  extraordinary  case :  and  such  as,  I 
doubt,  if  it  would  be  so  determined  now ;  however  it  appears  by  the  Regis- 
ter to  have  been  a  cause  by  consent,  and  not  adversary ;  which  takes  off 
greatlyfrom  the  weight  of  the  opinion  there,  proving  it  to  have  been  probably 
sudden  and  without  consideration.    But  taking  it  as  it  is,  there  are  several 
diflerences:  first  the  wife  there  by  marrying  a  second  husband,  had  disa- 
bled herself  from  making  a  will ;  nor  is  the  power  given  to  her  to  be  exer- 
cised during  coverture ;  therefore  it  could  not  be  a  will  but  must  be  consi- 
dered as  a  writing  under  hand  and  seal  only :  and  then  the  determination 
may  be  right ;  but  that  is  nothing  to  this,  which  is  by  a  will  properly  proved 
as  such,    fiut  suppose  the  court  took  it  as  a  will,  or  a  writing  in  nature  of 
a  will :  the  appointment  there  was  not  personally  to  the  husband  only, 
but  the  executors  or  administrators,  and  on  trust  to  pay  thereout    It  is 
true  that  in  general,  the  words  executors  or  administrators,  are  understood 
as  representatives  only ;  but  not  always;  as  in  cases  per  aider  vie,  execu- 
tors or  administrators  take  not  as  representatives  of  the  first  taker,  but  as 
new  special  occupants  newly  named  in  the  will  or  deed ;  and  if  they  took 
so  as  to  be  further  persons  taking  the  trust,  in  that  light  it  is  different  And 
the  court  rather  did  this  in  support  of  the  trust ;  one  of  the  cestuy  que  trust, 
for  whose  benefit  it  clearly  was,  being  then  living ;  nor  can  the  cestwf  qu€ 

(0  2  P.  Wmf.  624.    Sd  Vol.  75, 61S. 
(1)  It  ii  imperftcUy  reported  in  Eq.  Ca.  Ab.    See  poet,  2d  VoL  sa 
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irust  be  defeated  by  the  death  of  the  trustee  in  the  testator's  life.  The 
words  are,  that  the  court  took  it  an  execution  of  a  trust;  which  is  not  a 
misprint  instead  of  power  (1) ;  and  imports  the  husband,  his  executors  or 
administrators,  to  be  barely  trustees.  Another  thing  in  support  of  that 
determination  is,  that  all  was  come  back  to  the  wife  herself;  the  husband  to 
whom  and  his  executors  she  had  appointed,  dying  in  her  life,  and  making 
her  executrix :  these  particular  circumstances  make  it  no  authority  to  go- 
vern the  present  case ;  but  at  most  it  is  but  a  single  case,  and  contrary  to  the 

general  reasoning  which  1  have  gone  upon. Gill  therefore  cannot  take 

this  £4000  as  representative  of  his  son ;  by  whose  death  in  life  of  the  testa- 
trix the  appointment  to  him  lapsed  and  determined. 

The  next  question  is,  whether,  on  its  being  void,  the  £4000  or  part  of 
it)  ^hall  go  to  the  plaintiffi  as  some  of  the  next  of  kin,  or  to  Mrs.  Heath 
by  the  residuary  bequest.  On  the  whole  I  am  of  the  latter  opinion^  on  ike 
true  intent  upon  the  articled  and  the  will.  If  this  is  testamentary,  it  must 
be  so  throughout ;  otherwise  it  would  be  contradictory ;  hut  my  particu- 
lar reasons  are  these.  The  general  view^of  the  parties  above- 
[  141  ]  mentioned  must  be  remembered.  If  it  goes  among  the  rest  of 
kin  in  default  of  appointment,  it  must  be  according  to  the  rules 
of  the  statute  as  to  the  proportions  also,  so  as  not  to  take  per  capita  ;  and 
I  must  say,  she  has  died  absolutely  intestate  as  to  this  sum.  But  how  to 
say  that  of  a  pei*son,  who  made  a  will,  by  which  she  has  given  the  whole, 
I  cannot  conceive.  There  is  indeed  a  plain  difference  as  to  the  will  of 
personal  and  real  estate ;  in  personal  it  speaking  forward ;  and  taking  in 
all  which  accrued  from  the  making  till  the  death :  it  is  otherwise  of  lands, 
which  pass  only  such  as  the  testator  was  seized  of  at  the  making.  And 
so  I  take  the  resolution  of  C.  B,  to  be;  that  on  devise  of  a  farm  to  .4., and 
his  heirs,  and  all  the  residue  to  B.  if  A.  dies  in  the  life  of  the  testator  it 
shall  not  pass  into  the  residue ;  which  point  was  much  litigated  in  Good* 
right  V.  Opei/f  wherein  the  court  of  B.  R.  was  divided ;  but  I  shall  not  dis- 
pute that  determination ;  it  depending  on  the  rules  and  nature  of  real 
estate,  and  not  as  being  a  specific  thing :  for  no  doubt  but  a  specific  be- 
quest would  m  such  case  pass  into  the  residue.  So  that  the  residuary  be- 
quest amounts  to  an  appointment  of  the  £4000.  All  cases  of  lapsed 
legacies,  whether  pecuniary  or  specific,  are  of  that  kind,  that  they  shall 
fall  into  the  residue  (2).  This  therefore  being  testamentary,  must  follow 
the  same  rule,  as  any  other  legacy  would.  But  it  is  said,  there  is  some- 
thing particular  here ;  she  bemg  limited  as  to  the  objects:  which  would 
be  a  good  objection,  if  the  residuary  legatee  was  not  one  of  the  kin ;  but 
she  is  within  that  descriptk)n.  Suppose  the  testatrix  had  said,  all  and 
every  thing  I  have  power  to  dispose  of  by  any  of  the  powers  in  me  vested, 
I  give  to  my.  niece  Susan  :  it  would  be  a  good  disposition  of  the  £4000  as 
well  as  every  thing  else :  then  why  will  it  not  do  in  the  residuary  clause  ? 
As  to  the  objection,  that  she  had  made  a  complete  appointment  before, 
and  could  not  intend  it  should  fall  into  the  residue:  it  the  appointment 
was  complete,  there  is  an  end  of  the  plaintiff's  whole  claim  which  is  on 
its  being  incomplete.  Another  objection  is,  that  the  residuary  bequest 
did  not  intend  to  take  in  this  £4000  from  her  giving  something  out  of  it, 
to  which  the  £4000  are  not  liable ;  which  arises  firom  the  words  paying 

i  1)  Vide  in  Brovm  v.  Higgt,  8  Vm.  561, 570,  &c 
(2)  Vide  poit,  32S. 
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thereatd;  but  that  is  answered  by  the  fact :  it  being  admitted,  that  she 
has  not  made  a  complete  disposition  of  all  her  other  funds:  so  that  it  is 
giving  the  remainder  of  two  funds  upon  condition  to  pay  out  of  one;  over 
which  she  had  power  to  make  such  disposition. 

Then  as  to  the  arrears  of  the  annuity  of  £100,  directed  to  be  paid  to 
the  mother  of  the  appointee :  by  his  death  in  the  life  of  the  testatrix,  it 
is  said  to  become  void,  and  nothing  but  a  gift  on  condition,  and  not  a  direc- 
tion to  pay  out  of  that  sum.  But  I  am  of  opinion,  that  it  amounts  to  the 
same,  from  the  words  in  consideration  thereof;  as  was  held  by  me  in  the 
case  cited :  and  in  all  these  cases  they  are  considered  as  charges  on  the 
estate,  notwithstanding  the  bond;  that  being  only  the. future 
care  of  the  testatrix  to  secure  it    It  is  therefore  a  subsisting    [  142  ] 

legacy,  and  the  arrears  must  be  paid  by  Heath  to Gill 

the  representative. 

As  to  the  loss ;  it  must  fall  upon  the  residue  above  the  £4000,  which  is 
not  to  be  burthened  with  any  part  of  it  Had  lands  been  purchased  and 
settled  according  to  the  first  trust,  and  afterward  fallen  in  value  or  been 
partly  swallowed  up  by  an  inundation,  still  the  £4000  must  be  raised, 
and  the  owner  of  the  inheritance  can  have  no  right  against  cestui  que  tnist 
of  the  term,  to  say  he  should  bear  part  of  the  loss.  The  rule  then  must 
be  the  same,  although  it  is  not  laid  out  in  the  land,  but  in  securities.  The 
direction  as  to  that  is  very  particular  and  express,  that  after  payment 
and  deduction  of  the  £4000,  the  residue  should  be  paid  to  her  husband; 
and  the  general  reason  of  this  is  unanswerable ;  holdii^  equally  with  re- 
gard to  personal  estates :  that  the  owner  has  the  chance  of  increase  of  va« 
lue  by  accidental  advantages;  no  part  whereof  would  have  gone  to  those 
intitled  to  the  £4000.  Then  the  constant  rule  is  qui  sentit  commodum 
seniire  debet  et  onus.  Against  this  there  is  only  a  case  cited  in  Eq.  Ab. 
115.  which  1  do  not  remember.  The  cases  there  are  sometimes  uncer- 
tain ;  but  that  case  arose  in  the  year  1720,  and  followed  the  extraor- 
dinary rules,  which  from  the  necessity  of  public  afiairs  were  then  set 
up  (1) ;  and  which  will  not  serve  for  general  precedents  or  hold  through- 
out :  Bor  does  it  come  up  to  the  reason  of  this ;  for  in  cases  of  provision  for 
children,  the  court  make  a  liberal  construction :  but  this  is  not  such  a 
case ;  no  part  therefore  of  the  loss  falls  on  the  £4000. 

0)  The  miffortonfis  occaiioned  by  the  Soath  Sea  bubble. 


BAGSHAW  V.  SPENCER,  Nirvember  12,  174a 

(Reg.  Lib.  1748.  A.  fol.  152.) 

On  Appeal  from  ike  Rolls. 

S.  C.  3  Jilk.  570.  677.— Derbe. 

LUniUtione  apparantly  legal  as  iiaes  executed,  held  to  be  trnite,  from  the  porpoies  to  be 
aaawered,  by  a  preceding  deviae  to  trustee!  for  payment  of  debts,  dte.  Question  as  to 
wfaeCber  an  estate  for  life,  or  in  tail(l ).—Gar(4  ▼.  Baldwin,  Post  2  Vol.  646. 

Second  point — ^Whether  consistent  with  general  rules .  1  "Co.  104  a. 

Third  point— Whether  the  words  can  be  departed  ftom. 

Bewjamin  Ashton,  7th  Scp^  1725,  devised  all  his  manors,  lands,  &c  to 

(1)  See  per  Lord  Thurlow,  C.  on  this  case,  1  Bro.  217.  221.  222.  and  Feame  Cont 
166.207.211.  215.  ilc. 
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Jive  trustees  and  their  heirs^  upon  trusty  that  they,  or  the  survivor  of  them, 
or  the  heirs  of  the  survivor,  should  out  of  the  lands,  &c.  by  the  rents,  is- 
sues and  profits,  or  bi/  sale  or  mortgage  of  the  whole  or  so  much  as  should 
be  necessary,  raise  so  much  as  should  be  sufficient  for  the  payment  of  debts  ^ 
legacies  J  and  funeral  expences  ;  and  thtn^  as  to  one  moiety^  upon  trust  and  to 
the  tise  of  his  nephew  Thomas  Bagshav)  for  life,  without  impeachment  of 
waste  ^  then  to  trustees  for  and  during  the  life  of  Thomas  Bagshawfor  sup- 
port  of  contingent  uses  J  but  to  permit  him  to  receive  the  profits  forlife^  and 
then  to  the  heirs  of  his  body  lawfully  begotten^  or  to  be  begotten  ;  arid  for 
want  of  such  issue,  then  to  his  nephew  Benjamin  Bagshaw  for  life,  without 
impeachment  of  waste  ;  then  to  trustees  to  preserve^  ire,  in  the  same  manner, 
then  to  the  heirs  of  his  body;  remainder  to  his  own  right  heirs.  As  to  the 
other  moiety,  to  the  use  of  his  sister  Spencer  for  life,  and  vrith  like  remain- 
der to  trustees,  then  to  his  nephew  John  Spencer  for  life,  &c.  like 
[  143  ]  remainder  to  trustees,  then  to  the  heirs  of  his  body,  then  to  his 
brother  in  the  same  manner,  then  to  every  other  son  of  the  body 
of  Mrs.  Spencer,  &c. 

The  testator  died.  Thomas  Bagshaw  died  unmarried.  Benjamin  the 
second  devisee  brought  a  bill  against  the  trustees  and  all  proper  parties, 
to  have  a  performance  of  the  trusts  of  the  will,  and  the  personal  estate 
applied  to  payment  of  debts,  as  far  as  it  would  go,'  and  such  part  of  the 
real  estate  as  necessary  for  Uie  residue ;  which  was  heard  at  the  Rolls, 
November  31, 17^2,  and  decreed,  that  so  much  of  the  real  estate,  as  would 
be  necessary  to  answer  the  debts,  &c.  or  the  whole,  if  necessary,  should 
be  sold :  and  if  there  was  no  more  than  would  raise  the  same,  there  should 
be  a  commission  of  partition ;  and  the  .whole,  the  surplus  after  the  trusts 
performed  should  be  reinvestea  in  the  piychase  of  land ;  reserving  the  con- 
sideration how  the  remainder  of  the  trust  estate  should  be  limited  till  after 
the  report  In  the  same  term  Benjamin  the  plaintiff  there,  suffered  a  re- 
covery of  his  moiety  of  the  estate.  May  28, 1737,  was  the  Master^s  report 
stating  the  debts,  &c.  that  it  was  for  the  benefit  of  all,  parties  interested, 
that  the  whole  estate  should  be  sold ;  which  report  was  confirmed.  Sen- 
jamin  Bagshaw  suffered  a  recovery  and  made  a  vdll ;  devising  this  nH>iet7 
to  his  wife  in  fee,  making  her  executrix,  and  died  January  1738.  The 
wife  brought  a  supplemental  bill,  in  nature  of  a  bill  of  revivor  for  carrying 
the  former  decree  into  execution,  and  to  have  the  benfit  of  that  moiety  of 
the  trust  estate,  to  which  Benjamin  Bagshaw  was  intitled ;  which  was 
heard  at  the  Rolls  in  1743,  and  decreed,  that  Benjamin  Bagshaw  was  inti- 
tled to  an  estate  tail  the  moiety,  by  the  will  o(  Benjamin  Ashton.  [vide  S. 
a  2  Atk.  67a] 

From  tins  last  decree  was  the  present  appeal. 

Lord  Chancellor  having  taken  time  fully  to  consider  the  case,  now  pro- 
nounced his  decree. 

The  merits  depend  on  the  first  will ;  and  there  is  nothing  subsequent 
making  a  material  variation.  The  rights  of  the  parties  therefore  must  be 
taken  as  they  were  at  the  death  of  the  first  testator,  and  the  determina- 
tion of  the  court,  the  same  as  if  Benjamin  Bagshaw  was  now  alive,  and 
prayii^  a  conveyance  of  the  moiety  to  himself;  which  reduces  this  case  to 
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two  general  questions  upon  the  will.    First,  whether  the  estate  devised  to 

Benjamin  Bagshaw  was  a  trust  or  legal  estate :  that  is  an  use  executed  by 

the  statute,  or  a  mere  trust  in  equity?  iSecondly  supposing 

it  a  trust  in  equity ;  whether  it  was  an  estate  tail  to  him,  or  an  [  144  ] 

estate  for  life  only,  with  contingent  remainders  over  toall  theissue 

of  his  body  successively  ? 

As  to  the  first,  lam  of  oomton,  that  this  dtvise  of  the  moiety  was  merely 
a  trust  in  e^tv :  the  first  devise  is  to  the  trustees  and  their  heirs  ;  carrtfing 
the  whole  fee  xn  point  of  lazd.  Part  of  the  trust  is  to  sell  the  whole  or  a 
sufficient  part  for  the  payment  of  debts  and  legacies:  which  would  carry 
a  fee  by  construction,  although  those  words  were  omitted  out  of  the  de- 
vise; as  in  Shaw  v.  Weigh,  Eq,  Ah.  184.  Then  the  trustees  may  sell  the 
inheritance  of  the  whole  by  virtue  of  their  estate,  not  of  their  power : 
they  must  have  a  fee  in  the  whole,  otherwise,  as  it  is  uncertain,  what  they 
may  seU,  no  purchaser  could  be  safe ;  which  difiers  this  from  Cordals^s 
case,  Cr.  £.  315,  cited  in  8  Co.  96.  a.  and  Carter  v.  Bamardiston,  1  P. 
Wms.  505  and  Popham  and  Bomfield,  1  Vem.  79,  and  Randal  v.  Bookey^ 
Pre.  Chan.  162,  in  all  of  which  cases  there  were  neither  Heirsy  nor  other 
words  of  limitation,  nor  an  express  trust  to  sell ;  hems  a  mere  chattel  in-  ' 
terest,  like  an  Elegit ^  to  hold  till  debts  were  paid.  The  only  doubt  I  had, 
was  on  the  case  of  Lord  Say  and  Sele  v.  Lady  Jones  (1),  November  16, 

1728,  before  Lord  King  and  affirmed  in  the  House  of  Lords  in  March^ 

1729,  as  to  this  point :  but  on  examination  that  case  difiers  in  a  material 
part;  and  taking  together  all  the  clauses  of  the  will,  it  amounts  only  to  a 

devise  to  trustees  and  their  heirs  during  the  life  of ,  and  only  an 

estate  ;)erau/er  vte;  upon  which  a  legal  remainder  may  be  properly 
limited,  and  so  held:  but  in  the  present  case  the  whole  fee  being  in  the 
trustees,  a  remainder  of  the  legal  estate  in  this  moiety  could  not  be  limit- 
ed to  Benjamin  Bagshaw.  It  has  been  argued,  that  it  may  be  good  by  ex- 
ecutory devise:  but  could  Benjamin  Bagshaw  thereby  take  a  legal  estate 
therein?  He  could  not ;  or  did  not,  if  he  might;  and  his  devisee  cannot 
claim  it  irom  him ;  for  it  is  too  remote ;  being  after  all  debts  indefinitely 
be  paid ;  which  may  in  point  of  time  exceed  a  life  or  lives  in  being,  or  any 
other  time  allowed  by  law.  But  a  clear  answer  is  because  the  recovery 
by  Benjamin  Bagshaw  was  before  the  debts  were  paid ;  and  consequently 
while  the  fee  remained  in  the  trustees,  and  he  could  not  make  a  good 
tenant  to  the  precipe.  Then  supposing  it  a  good  devise  in  law  to  Benja^ 
min  Bagshaw,  this  would  prevent  its  passing  by  his  will ;  for  whatever 
makes  the  recovery  void,  equally  defeats  the  plaintiff''s  title,  whatever  be 
the  construction  of  the  will :  and  so  vests  in  the  defendant  heir  at  law  of 
Benjamin  Ashton,  which  makes  it  necessary  for  the  plaintiff*  to  admit,  that 
all  the  subsequent  devises  are  trusts  in  equity. 

The  second  and  main  question  (whether  it  is  an  equitable  estate  tail,  or 
for  life  only,  with  contingent  remsunders  to  the  issue)  depends 
on  the  construction  of  the  words  heirs  of  the  body  lawfully,  dtc    [  145  ] 
as  they  stand  in  the  will,  whether  as  words  of  limitation  or  pur- 
chase :  for  if  of  limitation,  he  was  tenant  in  tail,  and  the  recovery  was  good 
in  equity :  if  of  purchase,  he  was  tenant  for  life  only,  and  it  is  void.    To 

(1)  8  Vin.  Ab.  262.    1  Eq.  C&.  Ab.  389.  and  3  Bro.  P.  C.  113.  ocUvo  edit. 
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determine  which,  three  things  nniist  be  conndered  (n).  7%«  inUfU  of  the 
testator  in  the  devise  ;  whether  that  intent  is  conastent  with  and  can  take 
effect  acc<^ding  to  the  general  rule  of  law  and  equity :  and  whether  there 
is  any  particular  settled  rule  or  determination  of  the  court  standing  in  the 
way  of  and  preventing  the  intent  from  taking  efiect.  Under  wmch  last 
head  I  propose  to  consider  the  distinction  between  trust  executed  and  ex- 
ecutory, and  the  objection  uiged  from  thence  in  favour  of  the  plaintiff 

As  to  the  intent^  it  is  clear.  The  first  motive  was  to  make  a  strict  settle- 
ment among  all  his  nephews,  the  sons  of  his  sisters.  To  all  the  nephews 
in  being,  and  proper  to  be  made  tenants  for  life,  he  expressly  devises  it  so ; 
and  in  the  same  words  be  has  penned  the  devise  of  the  other  moiety  to 
his  aster  Mrs.  Spencer,  who  was  then  living;  concerning  whom,  no  doubt 
she  was  but  tenant  for  life ;  adding  to  all  without  impeachment  of  waste  ; 
which  though  often  held  not  sufficient  to  prevent  the  operation  of  law 
arising  from  the  subsequent  words,  yet  it  is  a  mark  of  the  intent  to  give  an 
estate  that  would  be  punishable  for  waste,  if  not  so  exempted :  ihtn  to  trus^ 
tees  to  preserve^  ire.  during  the  life  of  Benjamin  Bagshaw  ;  which  is  made 
the  great  point  for  the  defendant;  and  speaks  first,  that  he  intended  to 
give  his  several  nephews,  and  particularly  Benjamin,  such  estate  only  as 
might  be  forfeited.  The  estate  to  the  trustees  is  after  the  determination 
of  his  estate  for  life ;  which  could  be  determined  but  two  ways,  by  expi- 
ration of  the  life  or  forfeiture.  The  former  he  could  not  mean,  the  re- 
mainder to  the  trustees  being  given  only  during  the  life  of  Benjamin  /  there- 
fore he  must  mean  the  latter.  The  next  thing  is,  that  there  were 
some  contingent  uses  or  remainders  to  be  preserved ;  and  throughout  the 
devise  there  are  none,  unless  the  limitations  to  the  heirs  of  the  bodies  of 
the  several  nephews  are  such.  The  question  then  upon  the  intent  is, 
whether  these  circumstances  are  not  as  strong  to  restrain  this  to  a  devise 
for  life  only,  as  if  expressed  by  native  words,  as  non  aliter^  which  in  1 
Ven.  231,  was  admitted  by  Lord  Hale,  to  make  it  but  an  estate  for  life : 
and  in  Backhouse  v.  Wells^  Eq.M.  164.  H.  10  Anne,  the  estate  for  life  was 
not  absorbed  in  the  subsequent  limitations.  So  here,  from  the  testator's 
declaring  his  meaning  as  to  waste,  forfeiture ;  and  it  being  followed  by 
contingent  remainders,  it  amounts  to  the  same,  as  if  he  had  expressly  declar* 
ed  his  meaning  that  it  should  be  for  life  only,  with  contingent  remainder 
to  the  heirs  of  his  body.  The  plaintifi's  counsel  were  under  ereat  diffi- 
culty to  frame  an  argument,  shewing  the  intent  to  be  in  their  iavour,  and 

only  relied  on  this;  that  tl^  testator  has  shewn  by  the  will  that 
[  146  ]   he  understood  the  difference  between  words  of  limitation  and 

words  of  purchase  proper  to  make  a  contingent  remainder ;  and 
therefore  that  in  the  devise  of  the  other  moiety,  where  he  gives  it  to  those 
after-bom  sons  of  his  sister,  to  whom  he  intended  an  estate-tail,  it  appears, 
he  knew,  that  the  words  heirs  of  the  body  would  create  an  estate-tail. 
But  the  difference  of  the  penning  impcNrts  the  contrary,  and  strengthens 
the  evidence  of  the  intent  on  the  other  side ;  shewing  that  as  to  those  bom, 
the  testator  knew  he  could  make  them  tenants  for  Ufe,  only  vrith  contin- 
gent remainders.  Sue.  but  not  those  unborn :  and  with  this  view  therefore 

(n)  If  testators  intention  appears  that  he  meant  the  word  heirt  in  legal  sense,  the  rule 
in  SiuUey't  case  must  take  place,  though  there  should  be  express  words  that  the  heirs 
should  take  by  purchase,  or  that  devisee  should  have  only  an  estate  for  life,  but  the  rule 
is  not  applicable  where  testator  used  the  words  in  any  other  sense,  1  Brown,  206. 
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he  left  out  the  words /or  and  during  their  natural  livts^  and  withotii  tm- 
peachment  of  Toaste,  and  no  clause  to  preserve  contiugent  rema,inders: 
which  plainly  shews,  that  in  the  first  he  meant  a  mere  estate  for  life,  and 
to  use  heirs  of  the.  body  as  words  of  purchase,  and  in  the  other  as  words  of 
inheritance  and  limitation,  because  the  law  would  not  suffer  a  contingency 
after  a  contingency. 

Then  admitting  this  to  be  the  intent :  The  next  question  is,  whether  it  is 
consistent  with,  and  can  take  effect  according  to  the  general  rules  of  law 
or  equity  ?  And  here  the  plaintiff  places  her  great  strength,  for  it  is  said, 
that  the  law  will  not  suffer  its  rules  to  be  contradicted ;  but  will  super- 
sede the  intent,  and  reduce  the  gift  to  its  own  operation,  such  as  it  will 
allow ;  and  that  it  is  a  clear  rule  ever  since  Shelley*s  case,  that  wherever 
the  ancestor  takes  a  free-hold,  and  by  the  same  gift  there  is  a  limitation 
to  his  heirs,  or  heirs  of  his  body,  they  are  words  of  limitation,  not  purchase^ 
and  the  estate  unites  and  gives  an  inheritance.  I  admit  the  general  prin- 
ciple, that  the  law  will  not  suffer  devises  contrary  to  its  rules ;  but  it  is 
misapplied  here ;  the  true  application  being  to  the  nature  and  operation 
of  the  estate  intended  to  be  created,  and  not  to  the  construction  of  the 
words ;  for  though  sometimes  it  may  be  applied  to  some  technical  words, 
to  which  the  law  has  fixed  a  certain  sense,  yet  even  then  it  has  been  un- 
skilfully applied  and  without  proper  distinction.  The  law  will  not  suffer 
a  perpetuity  or  the  freehold  in  abeyance  in  a  will  or  deed ;  nor  a  fee  upon 
a  fee,  nor  a  chatteT  to  heirs;  and  the  reason  is,  because  it  would  change 
the  law,  and  by  acts  of  private  persons  vary  the  rules  of  property,  it 
arises  therefore  from  want  of  power  in  the  testator :  but  in  the  present 
case,  there  is  no  want  of  power ;  there  being  no  doubt  but  the  testator 
might  devise  for  life  with  contingent  remainders,  as  the  defendant  contends* 
The  only  objection  is,  that  he  has  used  improper  words,  which  the  law 
will  not  allow  for  that,  although  the  intent  is  plain :  but  is  not  this  hard  to 
say,  and  repugnant  to  the  first  fundamental  rules  in  explaining  wills,  that 
the  intent  shall  govern  the  construction?  The  testator  is  presumed  to  be 
inops  conciia,  and  therefore,  though  he  uses  unapt  and  barbarous  words, 
the  law  will  so  frame  and  mould  them,  as  to  make  proper  sense  to  serve 
the  intent ;  as  in  Boraston^s  case,  3  Co.  and  Manning^s  case,  8  Co.  95. 
which  has  been  constantly  adhered  to  since ;  and  cannot  be  done 
here  without  construing  heirs  of  the  body  as  words  of  purchase  [  147  ] 
and  description.  However  it  is  still  urged,  that  the  law  in  Shtl- 
ley^i  case,  and  in  Bret  v.  Ridden^  Ploio.  has  fixed  the  sense  of  those 
words  to  words  of  limitation :  but  that  is  so  far  from  holding,  that  there 
are  several  cases,  even  in  law,  in  which  they  are  held  as  well  words  of 
purchase,  as  in  Archer^s  case,  1  Co.  66. ;  the  words  of  limitation  added 
there,  and  in  all  those  cases,  are  only  demonstration  of  the  intent  of  the 
testator  in  using  the  first  words.  So  in  JIfoor,  593,  and  in  cases  cited  in 
King  V.  Meltings  and  James  v.  Richardson^  I  Ven.  334.  and  Long  v.  Beau- 
mont^ in  the  House  of  Lords  (1),  May  1714.  But  there  is  still  a  stronger 
authority ;  where  even  in  the  case  oif  a  deed,  in  construing  which  the  same 
latitude  is  not  allowed  as  in  wills,  they  were  taken  as  words  of  purchase 
to  serve  the  intent,  viz.  Lisle  v.  Gray  ;  which,  through  mistake,  is  in  2 
Jonts  said  to  be  reversed :  whereas  from  the  Register  it  appears  to  have 

(1)  3  Bro.  P.  C.  60.  oct.  edit. ;  and  1  Bro.  P.  C.  489.  fol.  edit. 
Vol.  L  T 
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been  affirmed,  PolUxfen,  Ray.  815.  2  Iav.  238.  To  this  it  was  said  there 
were  several  other  words  in  that  case,  which  I  allow;  but  still  it  is  an  au- 
thoritj,  that  they  may  at  law  upon  a  deed,  be  construed  as  words  of  pur- 
chase, if  the  intent  requu*es  it  The  other  words  are  only  a  sign  of  the 
intent ;  and  it  is  an  unanswerable  argument,  that  if  some  words  shewing 
the  intent  may  turn  it  into  words  of  purchase,  others  may :  there  being 
no  magic  in  any  particular  words.  To  this  is  objected  a  considerable  au- 
thority, to  prove  that  the  interposition  of  trustees  to  preserve  contingent 
remainders  between  the  first  taker  and  the  heirs  of  his  body,  is  not  suffi- 
cient to  turn  them  into  words  of  purchase, «.  e.  Colson  v.  Colson^  in  B,  /?• 
May  8, 1744  (o),  [2  Stra.  1 1 26,  2  M.  246]  which  was  a  devise  by  Robert 
Bromley  to  his  grandson  Robert  Colson  and  his  assigns  for  his  natural  life, 
of  all  his  reversionary  right  and  interest  expectant  on  the  death  of  his  sis- 
ter ;  and  after  the  determination  thereof,  to  trustees  and  their  heirs  during 
his  life,  to  support  the  contingent  remainders  after  named  from  being  de- 
stroyed :  but  to  suffer  him  to  receive  the  rents  for  life ;  and  after  his  death 
to  the  heirs  of  his  body  lawfully  begotten  or  to  be  begotten :  in  de&ult  of 
such  issue,  to  another  grandson  in  like  manner,  with  the  same  trust  to  pre- 
serve, &c.  and  then  to  his  right  heirs.  Upon  a  question  whether  Robert 
Colson  took  an  estate-tail  or  for  life,  all  the  judges  of  B.  R.  certified,  that 
the  interposition  (p)  of  trustees  made  him  take  an  estate  for  lifi^  nor  merged 
by  the  devise  to  the  heirs  of  his  body :  but  that  thereby  an  estate-tail  in 
remainder  vested  in  him :  which  is  said  to  be  a  clear  authority,  that  upon 
that  will  the  inserting  a  limitation  to  trustees  to  preserve,  &c.  was  not  suffi* 
cient  to  change  the  dense  o(  heirs  of  the  body  into  words  of  purchase,  even 
though  there  were  noother  contingent  remainders  in  the  will.  But  if  it  difiera 
from  (he  present;  here  being  a  clavMectwithout  impeachment  of  waste ;  al- 
though that  might  be  thought  to  deserve  but  little  weight;  but  the  great  dif- 
ference is,  that  this  is  a  de  viseof  a  trust  in  equity;  that  of  a  mere  legal  estate ; 
the  words  of  which  must  be  taken  as  they  stood,  according  to  the  strict  legal 

determination;  and  the  judges  might  have  thought,  they  could  not 
[  148  ]   take  into  consideration  the  trust,  but  only  the  legal  estate,  and 

how  that  separately  taken  could  operate.  But  here  all  the  limi- 
tations are  of  a  trust ;  the  construction  and  direction  whereof  is  the  proper 
subject  of  the  jurisdiction  of  this  court,  which  is  bound  to  decree  according 
to  the  intent ;  as  was  determined  by  the  Master  of  the  Rolls,  vnHk  which 
1  agree;  and  that  as  this  is  a  trust,  consequently  a  greater  latitude  roust 
be  allowed  to  comply  with  the  intent,  since  it  is  to  be  settled  and  reduced 
into  a  conveyance  by  this  court.  Lastly,  the  opinion  there  given  fur- 
nishes a  new  light,  which  did  not  appear  at  the  last  decree  at  the  Rolls  ; 
the  judges  holding  that  the  interposition  of  trustees  prevents  the  estate  for 
life  from  being  united  with  and  mei^ed  in  the  inheritance :  which  aflbrds 
a  decisive  argument,  that,  if  this  case  be  law  the  court  must  in  direct- 
ing a  conveyance  depart  from  the  words  of  the  will.  The  answer  given 
to  this  difference  between  the  cases  is,  that  limitations  of  trust  and  legal 
estates  are  by  the  same  rules,  and.  the  construction  the  same  in  botii : 
otherwise  there  would  be  different  rules  of  property,  according  to  Lord 

(o)  In  DouglM,  326.  Lord  Man^fidd  Mud,  Lord  Hard^mki  told  him  that  hp  wu  diM«tis- 
fied  with  thii  decinon,  but  thought  it  was  not  now  to  be  ihaken. 
(p)  S  Atk.  S4a. 
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Jfottingham's  concessioiis  id  the  Duke  of  NorfoWs  case ;  which  I  allow ; 
and  abo  his  principles.  But  let  these  concesttions  be  rightly  understood : 
he  does  not  say»  that  the  construction  of  the  words  must  be  exactly  the 
same  in  both  cases;  or  that  a  court  of  equity  cannot  expound  the  words 
more  liberally,  when  directing  a  conveyance,  to  comply  with  the  intention. 
His  reasoning  there  is  plainly  applied  to  the  nieasure  of  the  limitati<HiS| 
that  they  could  not  be  carried  further  in  the  oue  case  than  the  other  in 
limitations  of  a  term ;  which  appears  from  the  words  following,  that  a  limi- 
tation of  the  remainder  of  a  t^rm  after  an  estate  tail  therein  is  void.  To 
this  Iiis  other  argument,  that  otherwise  there  would  be  diilerent  rules  of 
property,  is  properly  applied ;  for  the  measure  of  the  limitation  does  es- 
sentially concern  the  rules  of  property,  and  liow  near  we  may  approach 
a  perpetuity ;  but  not  how  far  we  may  go  to  find  out  the  true  meaning  of 
the  testator,  freed  from  the  technical  use  of  the  words.  Upon  this  reason* 
ing  are  several  resolutions.  Papillon  v.  Voicey  Eq.  Ab.  185.  2  P.  Wrrn. 
472*  by  Sir  Joseph  Jtkjfl ;  with  whom  Lord  AVn^  concurred,  that  the  in- 
tent was  plain  to  give  an  estate  for  life  only,  with  contingent  remainders 
of  the  inheritance,  upon  the  clause  appointing  trustees  to  preserve  contin- 

Sint  remainders:  but  held  it  an  estate  tail  by  force  of  the  technical  words 
irs  ofiht  bod]/j  as  to  the  devise  of  the  lands:  though  he  agreed,  as  to 
the  money  to  be  laid  out  in  lands,  with  Sir  Joseph  Jekyl ;  who  held  that 
the  intent  governed  in  both  cases.  But  it  is  observable,  that  it  was  not 
necessary  tor  Lord  King  to  give  that  opinion ;  it  being  extrajudicial ;  be- 
cause by  the  supplemental  bill  the  marriage  articles  were  admitted  into 
the  cause,  by  which  it  appeared,  the  plaintiff  was  clearly  intitled  to  an 
estate  tail  in  the  lands,  and  that  it  was  not  in  his  father's  power  to  devise 
it:  but  upon  this  there  is  something  remaidcable;  that  the  cause  being 
lieard  cxk  Saturday^  Lord  King  did  not  pronounce  his  decree  till 
J^nday;  when  he  said,  he  had  looked  into  Lisle  v.  Gray  (1),  [  149  ] 
which  was  very  strong,  and  seemed  to  be  less  clear  in  his  opin- 
ion :  but  as  the  supplemental  bill  had  brought  a  new  title  for  the  plaintifl^ 
he  did  not  give  it  further  consideration.  And  it  is  observable,  that  he  took 
care  to  express,  that  the  direction  for  reversing  that  part  of  Sir  Joseph 
JtlcyPa  decree,  relating  to  the  writings,  was  founded  on  the  supplemental 
bill ;  which  looks,  as  if  he  wanted  to  avoid  that  point  However  since  the 
case  of  Colson  v.  Colsorif  I  will  urge  that  of  Papillon  v.  Voice  no  further 
than  as  an  authority,  that  a  trust  estate  by  will  so  penned  ought  to  re- 
ceive  such  a  construction,  and  the  court  to  direct  conveyance  accordingly : 
in  which  the  court  is  clearly  warranted  by  former  cases ;  as  in  Leonard  v. 
Earl  of  Sussex f  2  Vern.  526.  Upon  which  case  I  only  observe,  that  if  the 
devise  had  been  of  a  legal  estate,  with  such  clause  not  to  alien,  the  soni 
must  have  been  tenants  in  tail,  and  there  would  be  no  operation  from 
that  clause :  and  yet  upon  a  trust  in  equity  it  would  turn  them  into 
tenants  for  life.  Xnd  it  is  difficult  to  shew,  why  the  devise  here  to  trus* 
tees  to  preserve  contingent  remainders,  should  not  have  the  same  construc- 
tion. Another  great  authority  is  on  Serjeant  Maynard*s  will.  Sir  John 
Hobari  v.  i^rl  of  Stamford  (2) ;  the  words  of  which  were  with  immediate 
remainder;  there  followed  negative  words  and  to  no  other  use  or  purpost. 

(1)  S  Ler.  StS,  mad  Lord  lUym,  f78. 

(«)  10  Tin.  Ab.  aiO.    F«utM  Coat  Rmi.  [173.}:  sad  3  Bm^  P.  a  SI.  oH.  tdit 
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It  »  first  to  be  observed  that  both  this  court  and  the  H<mse  of  Lords  con- 
strued heirs  male  of  the  body  in  the  sense  of  first  and  every  other  son* 
Secondly, taking  the  words  as  in  a  conveyance  by  deed,  the  limitations  to  the 
heirs  male  of  the  body  of  such  first  son  was  void  in  law ;  the  limitation  to  the 
the  first  son  being  for  ninety-nine  years  only,  not  a  freehold ;  consequently 
it  could  not  unite  with  the  limitation  to  the  heirs  male  of  the  body,  with- 
in the  rule  of  SAf //«/ V  case :  and  by  contingent  remainder  it  could  not  be 
good;  because  there  was  no  freehold  to  support  it ;  and  yet  the  court  made 
good  the  wliole,  by  inserting  trustees  to  preserve  contingent  remainders, 
although  the  private  act  of  parliament  had  not  inserted  it.  Thirdly,  the 
testator  had  expressly  inserted  in  the  will,  a  clause  to  preserve  remain- 
ders after  limitation  for  life  to ;  and  therefore  it  might  be  argued, 

that  where  he  (as  able  a  lawyer  as  perhaps  Westminster  Hall  has  seen) 
had  omitted  it,  he  did  not  intend  it ;  the  will  concluding  also  negatively, 
which  though  a  more  forcible  objection,  than  what  is  drawn  here  from  the 
dififerent  penning  of  the  devise  in  the  other  moiety,  to  the  ailer-bom  sons 
of  Mrs.  Spencer ;  yet  did  not  prevail  against  the  intent  to  make  a  strict  set- 
tlement. That  case  was  precedent  to  Papillon  v.  Voice :  but  there  are 
many  subsequent.  In  Ashton  v.  Ashton,  before  Sir  Joseph  Jekyl,  Joseph 
Ashion  devised  £6000  South  Sea  stock,  and  £12,000  to  trustees,  to  sell 
and  lay  out  in  the  purchase  of  lands,  to  convey  to  George  Joseph  Ashton 
for  life,  and  afterward  to  the  issue  of  his  body :  in  default  of  such  issue, 
then  over.  George  Joseph  Ashton  brought  a  bill  for  performance :  the 
question  was,  whether  he  had  an  estate  for  life  or  in  tail  ?  It  was  insisted 
for  him,  that  had  it  been  devise  of  land,  he  would  be  tenant  in 
[  150  ]  tail,  and  there  should  be  the  same  construction ;  but  the  court 
held  it  an  estate  for  life  only  of  the  lands  to  be  purchased ;  which 
determination  stands  unappcaled  fmm.  The  wortls  of  the  limitation  there 
were  issue  of  the  body,  not  heirs,  as  here :  but  that  was  held  to  be  as  strict 
as  the  other,  and  equally  gave  an  estate  tail  in  lands  legally  devised.  In 
Withers  v.  Algood  (l)y  July  5,  1735,  (from  the  Register)  J.  A.  seised  in  fee 
of  ground-rents,  and  possessed  of  terms  for  years  in  houses,  conveyed  to 
trustees  to  hold  s^ch  as  were  freehold  to  the  use  of  the  trustees  and  their 
heirs,  the  leasehold  to  the  trustees,  their  executors  and  administrators  in 
trust  to  apply  the  rents  and  benefit  of  redemption  to  Hannah  Withers  for 
life,  and  afierward  to  the  heirs  of  her  body,  and  of  J.  and  M.  their  heirs, 
&c.  After  the  testator's  death  Hannah  Withers  brought  a  bill  for  re- 
demption and  performance  of  the  trust.  Upon  a  question  whether  she 
took  an  estate  for  life  or  in  tail  in  her  share  by  this  trust.  Lord  Talbot  held 
it  only  an  estate  for  Kfc:  decreeing  a  redemption  for  her  as  tenant 
for  life:  the  words  were  heirs  of  the  body;  and  yet  were  held 
words  of  purchase.  It  has  been  said,  that  the  reason  was,  because 
joined  with  others  who  were  to  take  by  purchase :  but  that  amounts  only 
to  this,  that  a  plain  indication  of  the  testator's  intent  will  change  words  of 
limitation  into  words  of  purchase.  This  argument  was  not  conclusive  or 
of  necessity  to  make  them  words  of  purchase.  In  a  manuscript  case  which 
I  have  seen  of  it.  Lord  Talbot  said,  the  rule  of  law  was  not  so  strict  as  to 
controul  the  intent  where  it  was  plain.  In  Lady  Glenorchy  v.  Bosv^lty 
cases  in  Tal.  3,  1733.  Lord  Talbot  he\d,  that  the  plaintiff  took  only  an 
estate  for  life,  with  remainder  over:  but  notwithstanding  held,  that  ac- 
cording to  King  V.  Melling,  1  Vtm.  issue  was  as  proper  a  word  oflimita- 
(1)  Rtg.  Lib.  1734.  B.  foL  S70. 
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tioD,  as  heirn  of  the  body  ;  and  that  if  it  had  been  a  devise  of  a  legal  estate, 
the  plaintiff  would  be  tenant  in  tail ;  but  being  a  trust,  he  was  at  liberty  to 
make  a  more  liberal  construction  to  comply  with  the  intent :  and  the  argu- 
ment that  the  testator  knew  the  difference,  and  where  it  was  proper  to  in- 
sert trustees  to  preserve  contingent  remainders  furnishes  a  stronger  objec- 
tion than  is  drawn  here  from  the  limitation  of  the  other  moiety  to  the  af- 
ter-born sons  of  Mrs.  Spencer ^  and  yet  did  not  prevail  to  support  the  legal 
construction  of  the  words  of  the  will  against  the  intention. 

As  to  the  third  and  last  consideration ;  on  the  part  of  the  plaintiff  are  ob- 
jected two  rules  in  the  way  of  the  defendant.  First,  that  though  in  de- 
creeing an  execution  of  marriage  articles  for  valuable  consideration,  the 
court  will  make  such  construction,  as  will  render  the  contract  effectual : 
yet  OB  a  will,  under  which  all  claim  as  volunteers,  the  words  devising  a 
trust  estate  must  be  taken,  as  they  are  and  the  court  cannot  depart  from 
thera.  Secondly,  that  even  in  a  will  there  is  a  difference  between  trusts 
executed  and  executory ;  in  the  latter  the  court  using  a  greater  latitude  to 
4mswer  the  intent 

In  support  of  the  first  objection  it  cited  a  leading  authority  [  151  ] 
Bale  v.  Coleman,  in  the  Register,  lib.  A.foL  309.  2  Vem.  670.  1 
P.  Wms.  143.  It  is  true,  there  is  a  distinction  between  the  construction  of 
marriage  articles  and  of  trusts  in  a  will  (o)  (but  it  is  admitted,  the  intent 
ought  to  prevail  in  both)  therefore  I  have  not  cited  any  case  arising  from 
marriage  articles.  But  I  deny  the  proposition,  that,  because  under  a  will 
all  parties  claim  voluntarily,  the  words  of  the  will  devising  a  trust  estate 
must  be  taken  as  they  are ;  and  that  the  court  cannot  depart  from  them ; 
there  being  several  authorities  to  the  contrary :  and  so  it  must  be  of  ne- 
cessity ;  because  if  the  court  was,  when  bound  to  convey,  obliged  to  use 
the  same  words,  it  would  have  a  different  operation :  as  for  instance,  the 
word  issue  in  a  will  is  generally  and  properly  a  word  of  limitation ;  but  in 
a  deed  a  word  of  purchase,  and  must  operate  accordingly. — Consequently 
the  court  must  depart  from  the  words  to  comply  with  the  intention  upon 
the  whole  frame  oi  the  will.  To  examine  Bale  v.  Coleman  particularly. 
Lord  Comperes  decree  was  reversed  as  to  part  by  Lord  Harcourt ;  from 
whose  reasons  it  has  been  argued  for  the  plaintiff,  more  than  from  the 
judgment  itself.  The  first  part  of  his  declaration,  distinguishing  it  from 
marriage  articles,  is  right ;  but  has  nothing  to  do  here :  and  the  case  there 
put  by  him,  was  of  articles  limiting  the  estate  to  husband  and  wife,  and  the 
heirs  male  of  their  bodies :  which  would  be  decreed  here  in  strict  settle- 
ment It  is  true,  there  b  no  case,  where  it  is  so  held  on  a  will ;  nor  ever 
will  be,  where  no  more  than  is  there  stated,  nor  any  intent  to  preserve 
contingent  remainders  inserted.  The  next  clause  of  his  declaration  is  ap- 
plied to  the  devise  of  a  legal  estate.  The  next  relates  directly  to  the 
devise  of  a  trust ;  (and,  I  own,  goes  a  great  way)  that  the  same  words  in 
a  will,  which  at  law  would  create  an  estate  tail,  ought  to  be  construed  by 
this  court,  when  they  fall  under  a  trust  and  are  to  be  carried  into  further 
execution,  (as  in  the  present  case)  so  as  to  carry  an  equitable  intail.  The 
proposition  includes  ail  trusts,  as  well  executory  as  executed ;  the  words 
being  which  are  to  be  carried  into  further  execution  ;  and  in  saying  that  the 
court  must  adhe^  to  the  words  of  the  will,  notwithstanding  the  trust  is  to 

(•)  1  Brown,  338. 
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be  carried  into  further  execution,  I  fear,  he  wss  not  so  fully  informed  of 
precedents ;  all  the  authorities  I  have  cited,  being  directly  contrary  there- 
ta  At  the  conclusion  of  the  general  argument  of  this  declaration  is  a 
very  remarkable  clause :  that  admitting  the  debts  paid,  the  same  con- 
struction ought  to  be,  as  if  originaUy  no  trust:  but  1  cannot  see  how  that 
subsequent  (act  could  vary  the  construction  of  the  will ;  but  if  it  could, 
it  is  different  from  the  present ;  the  estate  not  being  sold,  nor  trust  per- 
formed. I  dwell  the  longer  on  this  decbration,  as  it  has  been  much  re* 
hed  on ;  and  must  add  a  circumslance  within  my  own  private  knowledge : 
that  Lord  Harcourt^  after  he  was  out  of  office,  expressed  himself  strongly 

against  declarii^  general  reasonings  in  this  court,  which  might 
[  152  ]   affect  other  cases  here ;  to  which  I  wish  he  had  adhered  in  this 

case.  But  to  add  force  to  the  precedent  it  is  said,  this  case  was 
again  reheard  by  Lord  Cowper^  who  was  convinced,  and  approved  by 
Lord  Harcouffs  reasons;  but  that  is  a  mistake,  and  second  rehearings  are 
contrary  to  the  general  rule  of  this  court.  Therefore  it  must  only  have 
been  said  obiter  ;  and  after  all,  the  reversal  of  that  decree  may  be  main- 
tained without  the  aid  of  that  detail  of  general  reasons,  and  plainly  dif- 
fers from  the  present  case. 

As  to  the  second  objection  (/i),  of  the  difference  between  trusts  execut- 
ed and  executory ;  no  one  is  more  unwilling  than  I  am  quitta  tnovere. 
But  this  distinction  never  has  been  establidied  by  any  direct  resolutioiiy 
though  said  arguendo  ;  and  was  it  to  be  examined  to  the  bottom,  it  might 
sound  strange,  how  it  should  be  established  (1).  All  trusts  in  notion  of 
law  are  executory,  and  to  be  carried  into  execution  here  by  mbpama  ac- 
cording to  the  old  books.  At  common  law  every  use  was  a  trust ;  the 
statute  enjoined  the  legal  estate ;  thereto,  and  therefore  a  trust  executed 
is  in  strictness  a  legal  estate;  so  that  to  bring  a  case  witdin  the  jurisdic- 
tion of  Chancery^  it  must  be  executory.  The  first  essential  part  there- 
fore of  a  trust  is,  that  the  trustees  is  to  convey  the  estate  some  time  or  other, 
whether  the  testator  has  directed  it  or  not;  which  every  testator  is  pre- 
sumed to  know.  Therefore  a  doubt  may  be  reasonably  made,  how  there 
can  be  a  difference,  whether  the  testator  has  in  words  directed  a  convey- 
ance or  not :  since  the  court  take  notice,  that  the  testator  could  not  intend 
it  should  always  remain  in  trustees    I  have  said,  this  may  be  doabted  of; 

( 1^)2  Vol.  323, 

(1)  Mr.  Fearne  however  obrorvei,  (Cont  Rem.  [166].)  Uiat  thUi  ditftiaction  leeiDtto 
have  ha^  its  weight  as  well  ao  in  cases  precedeat  to  this  as  in  those  subsequent  i  and  ho 
shortly  afterwards  enters  into  the  discussion  methodically  and  very  fullv  (p.  [207.  &  seg.) 
Supporting  the  former  part  of  his  observation,  not  only  by  the  case  of  the  Earl  of  iS/om- 
fird  V.  Sir  John  Hobart^  Leonanl  v.  Earl  of  Suuex,  Papttton  v.  Voice,  and  GUnetAy  v. 
BoiviU  but  by  the  a/aihoriiy  of  Lord  Hmrdmitke  AtmfejT,  m  RoberU  y.  DiaeweU^  1  Atk.  607. 
and  BoikervUte  v.  BatkerviUe^  2  Atk.  281.  See  therefore  Feame,  ubi  nq>ra^  and  in  par- 
ticular, p.  [211.]  [212.]  Slc  As  to  subsequent  cases,  Mr.  F.  refers  to  Wright  v.  Pear' 
sofi,  Amb.  358,  but  more  fully  reported  as  to  Lord  Keeper  Henley^s  argument,  Feame, 
Cont.  Rem.  187,  &c.  and  Jonet  v.  Morgan^  1  Bro.  206.  It  should  be  observed,  thai  al- 
though Mr.  F.  seems  to  doubt  the  propriety  of  the  deeition  ileelf,  in  Wright  v.  Peorssn,  re- 
lative to  other  points,  he  nevertheless  lays  great  weight  on  the  Lord  Keeper^s  position  on 
the  above  distinction,  vide  [p.  215].  Vide  aJso  OarUi  v.  Baidufinj  post,  2d  Vol.  646,  and 
Lord  Thurlow^  C's  observation  upon  it,  1  Bro.  222.  It  seems  upon  ^  whole  that  a  trast 
estate  will,  in  such  cases,  follow  the  nature  of  a  legal  estate,  nnle«  a  plain  intention  to 
the  contrary  is  to  be  collected  from  the  instrument  itself. 
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and  do  not  choose  to  cany  it  further,  out  of  deference  to  those  great  oien 
who  have  relied  on  it  I  have  great  deference  for  Lord  TalboVs  opinion ; 
but  take  his  decree  in  Lady  GUnorcky^s  case  to  be  so  right  as  not  to  want 
the  aid  of  the  distinction  there  made.  \Talb.  19.]  But  how  far  did  it 
amount  to  a  positive  opinioo  to  bind  him  7  The  words  are,  that  in  trust 
executed  or  immediate  devise,  it  ought  to  be  the  same  in  law  or  equity ; 
because  the  testator  did  not  suppose  there  would  be  any  other  convey- 
ance, and  therefore  no  other  conveyance  would  be  presumed :  but  I  have 
shewn  that  some  time  or  other  conveyance  must  be  made ;  which  the  tes> 
tator  is*  presumed  to  know.  If  by  the  words  act  executedf  in  there  meant 
deed  m  the  tftstator^s  life^  it  is  proper :  but  if  only  a  devise  to  trustees  upon 
immediate  trust,  without  expressly  directing  a  conveyance,  1  beg  leave  to 
doubt  of  it,  and  whether  the  court  would  not  be  bound  to  direct  ac<»ivey« 
ance  in  strict  settlement,  as  it  was  there  in  Leonard  v.  Lord  Swuex :  but  it 
appears  in  the  end,  that  Lord  Tcdbot  formed  no  fixed  opinion  to  bind  him- 
self; but  only  an  inclination,  if  it  was  an  immediate  devise ;  and  it  ap- 
pears, that  he  afterwards  relaxed  from  it  For  in  WithevB  v.  Algood  he 
made  the  same  construction  upon  a  trust  in  a  deed,  wherein  was  no  dir 
rection  of  conveyance,  nor  any  thing  to  distinguish  it  from  a  trust  execu- 
ted. 

I  have  now  gone  through  the  general  reasoning;  but  one  [  158  ] 
thing  in  this  case  is  particular  and  decisive.  I  laid  it  down  at 
first,  and  in  this  agree  with  the  Master  of  the  Rolls,  that  nothing  since  the 
death  of  the  testator  can  vary  the  construction  of  the  vrill  or  the  rights  of 
the  parties :  but  the  determination  must  be  the  same,  as  if  Benjamin  Bag- 
shaw  was  now  alive,  and  came  to  the  court  for  a  decree,  in  which  case  the 
surplus  of  the  money  arising  by  the  sale  must  have  been  decreed  to  be 
laid  out  in  lands,  one  mmety  to  the  use  of  Benjamin  Bagshaw,  remainders 
over.  Then  the  question  would  have  arisen,  whether  a  direction  to  pre- 
serve contingent  remainders  should  be  inserted  or  not?  If  to  be  inserted, 
then  the  next  limitation  of  the  use  must  have  been  to  the  first  ^c.  son  of 
Benjamin  Bagshaw  in  tail  male,  remainder  to  the  daughters  in  com- 
mon; and  not  in  the  very  words  of  the  will ;.  because  it  would  be  absurd  and 
contradictory  to  preserve  contingent  remainders,  where  there  are  none: 
as  in  Papillon  v.  Voice^  where  the  words  of  Lord  King  are,  that  if  the  con- 
conveyance  should  be  in  words  of  the  v^ill,  it  would  be  blundering.  Con- 
sider then,  whether  it  ought  to  have  been  left  out ;  for  then  the  convey- 
ance must  have  been  to  Benjamin  Bagshaw  for  life,  without  impeachment 
of  waste ;  and  after  to  the  heirs  of  bis  body  with  other  remainders  over :  and 
which  would  give  an  immediate  estate-tail  in  possession.  In  one  or  other  of 
these,  the  conveyance  must  be ;  and  taking  which  you  will,  the  court  must 
have  departed  from  the  words.  The  question  then  is,  whether  the  court 
ought  to  do  that,  to  comply  with  the  intention,  or  to  contradict  it?  And  I 
bold  with  Lord  Hale  in  Ptfbus  v.  Mtford  1  Ven.  378,  that  we  ought  to 
serve  the  intent,  if  we  can,  as  the  best  expositor  we  can  go  by.  But  it  is 
objected,  that  stiU  you  must  adhere  to  that,  which  would  be  the  legal 
operation  of  the  words  of  the  limitation  of  a  trust,  when  reduced  into  a  com- 
mon law  conveyance;  but  I  deny  that  general  proposition,  which  I  have 
disproved  from  reason  and  authority,  fiut  for  argument's  sake,  admitting 
it,  the  court  could  not  have  done  it  here,  by  leaving  out  trustees  to  pre- 
serve, Slc  without  conveying  to  Benjamin  Bagshaw  a  different  legal  estate 
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from  that  which  the  words  of  the  will  would  have  carried,  if  it  had  been 
a  legal  devise  of  land.  In  Colson  v.  Colson  it  was  a  devise  of  a  legal 
estate,  and  the  words  nearly  the  same :  and  it  was  held,  because  of  the 
interposition  of  the  remainder  to  trustees,  that  it  was  an  estate  for  life 
not  merged  in  the  devise  to  the  heirs  of  the  body ;  but  aft  estate-tail  vested 
in  remainder.  The  consequence  of  that  opinion,  if  right,  is,  that  if  the 
court  in  framing  a  conveyance  in  the  present  case,  had  left  out  the  de- 
vise to  trustees  to  preserve,  d^c.  the  court  would  have  given  not  only  a  dif- 
ferent equitable,  but  also  a  different  legal  estate,  from  what  the  words  in 
the  will  would  have  given ;  for  by  leaving  it  out  Benjamin  Bagshaio  would 
have  an  immediate  estate- tail  in  possession ;  but  in  the  other  case,  an 
estate  for  life  forfeitable.  So  that  if  the  court  should  direct  a  conveyance 
of  this  moiety  to  his  use  for  life,  and  after  to  the  heirs  of  his  body,  they 

would  not  only  depart  from  the  (q)  words  of  the  will,  but  also 
{  154  ]    from  the  legal  effect  thereof,  and  contradict  the  intent:  which 

I  cannot  think  myself  warranted  to  da 
So  much  therefore  of  the  last  decree  by  the  Master  of  the  Rolls,  as  de- 
clared it  an  estate-tail  to  Benjamin  Bagshaw,  must  be  reversed ;  and  in- 
stead thereof,  as  all  the  particular  limitations  are  by  the  event  determined, 
one  moiety  of  the  clear  surplus  by  sale  of  the  trust  estate,  be  paid  to  the 
defendant  Spencer,  heir  at  law  of  Benjamin  Ashton  (1). 

iq)  This  case  was  determined  agreeable  to  testator^s  intention,  biU  contrary  to  the  rule 
of  law  laid  down  in  SheUey^s  case,  viz.  where  the  estate  is  given  to  the  ancestor,  and  also 
in  any  part  of  the  same  instrument  to  the  heir,  or  heirs  of  the  body,  the  estates  unite  ; 
which  rule  was  recognized  afterwards  by  Lord  Hardwicke^  in  Oarih  and  BatdtBin^^d  voL 
646 ;  and  by  Lord  2'hurlotc^  in  Jones  and  Morgan,     I  firo.  206. 

(1)  It  should  be  remembered,  that  Lord  7%ur2otr,  C.  said,  he  was  not  satisfied  with  th« 
reasons  of  this  determination,  see  1  Bro.  217,  221, 222. 


BUTTERFIELD  v.  BUTTERFIELD,  Jiov.  12, 1748. 

(Reg.  Lib.  1748.  A.  fol.  75.) 
Vide  Ante,  133. 135. 
Lord  Chancellor  now  delivered  his  opinion, 

I  HAD  no  great  doubt  before  (r) ;  and  think  it  too  remote  a  limitation  of 
a  personalty  (5) ;  there  being  nothing  to  restrain  it  to  heirs  living  at  the 
death :  for  then  it  might  take  effect ;  so  was  it  determined  by  me  in  Lord 
G.  Beauclerc  v.  Miss  Dormer,  2  Atk.  308.  and  in  another  case :  and  by  Sir 
Joseph  Jekyl  in  Milward  V.  Milward,  in  1734. 

The  only  objection  is,  that  here  is  no  gift,  but  only  a  direction  to  pay 
the  interest  to  him  for  life ;  but  that  makes  no  difference :  it  bemg  plainly 

(r)  1  Brown,  170, 188.    Feamc,  341.    2  Brown,  33.    Ante  9. 

(«}  It  is  now  settled,  that  a  limitation  of  a  personal  estate  in  tail,  Tests  the  whole  in  the 
first  taker.  2  P.  Wms.  290.  Vin.  Vol.  8.  451.  Daw,  Pitt  and  Western,  reported  in 
Feam,  347.  Prec.  Chan.  341,  the  contrary  doctrine  was  formerly  held,  and  that  the  first 
Uker  had  only  the  use  of  the  devise  for  life.  1  P.  Wms.  1.  1  Eq.  Ab.30l.  2  Vem. 
246,  332. 
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given  to  the  heiia  of  his  body  and  the  profits  being  to  him  for  life,  it  must 
necessarily  vest  the  whole  interest  and  property  to  him.  As  in  Co  Lit,  a 
devise  of  the  profits  of  lands  to  A  for  life,  and  afterward,  the  same  lands 
'  to  the  heirs  ot  his  body  is  an  estate-tail  in  possession ;  profits  being  the 
same  as  the  lands  themselves. 

To  decree  therefore  must  be  reversed;  otherwise  I  should  go  farther 
than  any  case  has  gone,  and  occasion  great  inconvenience. 


BUXTON  V.  SNEE,  Mv.  16,  174a 

(Reg.  Lib.  1748.  B.  fol.  176.  entered  as  Buxton  ▼.  Sidehotham*) 

Nolim  on  a  ship,  or  procecde  from  eale  of  it,  for  repaira.done,  except  in  coune  of  a  yojr* 
age ;  liberty  given  to  bring  an  action  oi  to  ihe  personal  UabilUy  of  ttie  parl-ownera  who 
received  the  benefit  Lord  Hardwickt't  decision  in  Doddinglon  v.  HaUtlt^  poet,  497,  has 
been  over-ruled  and  now  settled  that  part-owners  in  a  ship  are  not  to  be  considered  as 
partners. 

Ths  demand  by  the  plaintiff  was  for  work  done  in  repairing  a 
flhip  (0. 

The  defendants  were  part  owners^  or  tlieir  representatives,  who  received 
the  benefit  thereof:  and  notwithstanding  insisted,  that  they  should  not 
make  a  satisfaction. 

Lord  Chancellor. 

This  is  imdoubtedly  a  harsh  defence  (u).  Their  having  received  the 
benefit  is  not  sufficient  to  make  them  liable :  for  th^  court  will  not  do 
so,  if  the  court  cannot  come  at  it  by  way  of  contract  or  consequential 
equity. 

The  questions  on  this  case  are  two.    First,  whether  the  part-   [  155  ] 
owners  by  the  employment  of  the  plaintiii)  either  by  the  master 
or  the  husband  are  become  personally  liable  for  the  debt  created,  and ' 
contracted  for  the  repairs  ?   The  second,  supposing  they  are  not,  whether 
the  ship  itself  has  contracted  a  lien  by  the  Admiralty  law  allowed  here ; ; 
and  then  whether  the  money  arising  by  the  sale  is  answerable  to  the 
plaintiff? 

I  will  consider  the  last  question  first,  and  am  of  opinion  that  the  plain- 
tiff is  not  intitled  to  follow  the  money  into  the  hands  of  the  defendants. 
Certainly,  by  the  maritime  law,  the  master  has  power  to  hypothecate  both 
ship  and  cargo  for  repairs,  &c.  during  the  voyage ;  which  arises  from  his 
authority  as  master,  and  the  necessity  thereof  during  the  voyage :  without 
which  both  ship  and  cargo  would  perish  ;  therefore  both  that  and  the  law 
of  this  country,  admit  such  a  power.  But  it  is  different,  where  the  ship  is 
in  port,  infra  corpus  comitdtus^  and  the  contract  for  repairs,  &.c.  made  on 
land  in  England^  then  the  rule  of  that  law  must  prevail.    I  know  no 

(i)  1  Salk.  34.    1  Stra.  695.     1  Atk.  234.    Douglas,  97.    Cowper,  6^6. 

(u)  It  baa  been  held,  that  where  a  captain  contracts,  for  the  use  of  the  siiip,  credit  is 
given  him  in  respect  of  his  contract :  also  to  the  owners  a^  thecuntrart  is  on  tbeir  acc>uiit, 
and  the  creditor  has  a  specific  liso  on  the  ship  ;  also  a  captain  not  personally  coaliacLing 
is  not  answerable  personally  for  the  ship's  necessaries.  Per  Lord  ManffiM,  in  Farmer  and 
DoPMS,  HUt  26  Oeo.  3.    B.  R.  reported  by  Damford  and  East 
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case,  where  the  repairs,  &c.  whether  it  was  by  part-owners  or  sole  owner, 
master  or  husbands,  have  been  held  a  charge  or  lien  on  the  body  of  the 
ship,     fVatkinson  v.  Barnardiston,  2  P,  IVms.  367,  being  a  direct  authori- 
ty to  the  contrary ;  and  if  the  river  infra  corpus  comitatus  should  be  pro- 
ceeded against  and  stopped  for  such  debt,  the  courts  of  law  would  issue  a 
firohibition ;  the  contract  being  at  land,  and  not  arising  from  necesaty  (1). 
f  therefore  the. body  of  the  ship  is  not  liable  or  hypothecated,  how  can 
the  money  arising  by  sale  be  effected  or  followed ;  the  one  being  conse- 
quential of  the  other;  so  that  the  foundation  of  an  equity's  arising  for  the 
plaintiff*  fails.     But  it  is  said,  that  sounds  harsh  in  a  court  of  equity  ;  for 
even  admitting  there  is  no  lien  on  the  body  of  a  ship,  yet  the  defendants 
having  received  the  benefit  should  make  satisfaction ;  but  that  follows  not 
as  an  equitable  consequence ;  for  suppose  the  owner  of  an  house  lays  out 
a  great  sum  of  money  in  repairs;  upon  its  descending  to  his  heir  at  law 
he  cannot  be  affected  with  the  debt  for  these  repairs,  although  he  receives 
the  benefit ;  for  though  that  be  the  law  of  Holland^  that  it  is  a  lien  on  the 
house,  it  is  not  so  here :  for  if  whoever  receives  a  casual  benefit,  should  be 
liable  to  make  satisfaction,  it  would  extend  to  several  cases  where  it  ought 
not.    The  demand  then  must  rest  on  the  first  question :  whether  the  de- 
fendants, or  those  in  whose  place  they  stand,  are  personally  liable  for  the 
debt ;  of  which  1  doubt ;  but  will  give  the  plaintiff' all  the  assistance  I  can ; 
for  it  is  just,  that  if  he  can  come  at  it,  he  ought.     Undoubtedly  in  general, 
whoever  contracts  with  another,  as  factor  or  agent  for  a  third  person,  it 
will  bind  his  principal  (2) ;  and  there  is  an  election,  as  in  the  case  of 
BlackwtU'Hally  and  several  other  factors,  to  being  an  action  against  either ; 
and  there  are  several  cases,  where  an  action  may  be  brought  against  a 
principal,  though  not  named  at  the  time  of  the  contract.     As  among  the 
Brokers^  who  will  not  be  allowed  as  witnesses  to  prove  the  cbn- 
[  166  ]    tract,  and  that  it  was  made  for  the  principal,  though  they  were 
not  named.    It  is  no  answer  therefore  to  say,  that  the  part 
owners  are  not  named. 

Then  how  far  the  act  of  the  master,  can  create  an  Assumpsit  between 
the  plaintiff'and  the  part-owners.  Had  it  been  in  the  course  of  the  voy- 
age, it  would  have  been  another  consideration ;  but  here  it  seems  the  mas- 
ter did  not  act  as  a^ent  for  the  part-owners,  but  the  husband's.  It  is  true 
that  is  in  the  answer  under  the  words  heard  and  believe  ;  but  not  being 
replied  to,  it  must  be  taken  as  evidence,  because  no  opportunity  is  given 
to  prove  it 

Then  the  question,  which  is  very  material,  and  in  respect  of  which  I  am 
not  sufficiently  informed  of  the  course  of  trade,  is  upon  the  husband:  whe- 
ther the  part-owners  are  bound  by  the  contract  with  the  husband :  he  be- 
ing general  agent  ?  Supposing  the  principle  upon  which  the  plaintiflT 
goes,  is  true,  the  contract  with  the  husband  is  joint,  and  will  survive. 

The  most  beneficial  thing  then,  that  can  be  done  for  him,  is,  to  direct, 
that  he  be  at  liberty  to  bring  an  action  against  the  survivors :  to  restrain 
the  defendants  from  pleading  the  statute  of  iimitatioDs,  or  from  inakfing 

(1)  8MlSaIk.34.acc. 

(t)  And  M«  Cowp.  256.    fiuU.  Ni.  Pri.  130. 
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upon  any  discharge  under  a  commission  of  bankruptcy  against  one  of 
them. 

But  let  the  bill  be  dismissed,  so  far  as  it  seeks  any  relief  against  the  body 
of  the  ship,  or  the  money  arising  by  the  sale  thereof. 


BURNET  V.  MANN,  JVbr.  16,  1748, 

(R«g.  Lib.  1748.  A.  fol.  634.) 

Poflthamooi  brotiier  of  the  half  blood  ihall  take  under  statute  of  diitribution. 
Appointment  punoant  to  a  power,  good ;  though  executed  by  will  of  a  feme  coTtrt  (1). 

One  question  in  this  case  was,  whether  a  posthumous  brother  of  the 
half  blood  should  take,  under  the  statute  of  distribution,  a  share  of  his  in- 
testate brother's  personal  estate. 

Lord  Chancellor. 

I  cannot  distinguish  this  from  those  cases  where  it  is  determined,  that 
where  an  infant  intitled  to  a  personal  estate  dies  intestate,  his  mother  en- 
sient  with  a  child,  that  child  should  have  a  distributive  share  of  his  bro- 
ther's estate,  as  one  of  the  next  of  kin,  and  in  remm  natura  at  his  death; 
fVallis  V.  Hudson^  Bamardj  [272.  and  2  Atk.  115.]  for  the  general  rule  is, 
that  they  are  considered  in  esse  for  their  benefit,  not  for  their  prejudice. 
Thus  in  the  case  of  a  posthumous  child  of  the  whole  blood  :  the  question 
is  of  the  half  blood ;  and  it  has  been  determined  that  as  to  the  distribu- 
tion of  intestate  estates,  that  makes  no  difference.  So  it  must 
be  here.  If  indeed  it  was  to  go  to  children  born  at  any  distance  [  157  ] 
of  time,  so  as  to  cause  an  inconvenience  by  suspending  the  dis- 
tribution, or  to  cause  a  taking  back  again,  it  might  be  an  objection  :  but 
that  cannot  happen,  because  the  child  may  be  in  rerum  natura  at  the 
death  of  the  intestate  brother,  whose  estate  is  in  question ;  but  at  the  ut- 
most it  cannot  be  carried  beyond  the  year,  in  which  a  distribution  is  to  be 
made. 

Another  question  was  as  to  the  validity  of  an  appointment,  under  a 
power  given  to  husband  and  wife,  and  the  survivor  over  a  reversionary  in- 
terest after  her  death,  to  be  by  any  writing  under  hand  and  seal  in  the 
presence  of  two  witnesses.  The  wife  after  husband's  death  marries  again, 
and  during  coverture  appoints  by  will  under  hand,  &c. 

And  that  an  execution  of  a  power  by  a  wife  is  allowed,  was  cited  Lady 
Roscommon  v.  Major  Fowke^  in  the  House  of  Lords  (2)  :  although  there  it 
was  to  execute  after  a  power  of  revocation  by  any  writing  or  deed. 

Against  this  it  was  urged,  that  a  writing  in  form  of  a  will  was  a  defec- 
tive instrument  here ;  for  that  it  was  not  intended  to  be  executed  by  will, 
but  by  some  instrument  in  life-time ;  because  to  be  executed  jointly ;  and ' 
then  when  to  be  executed  by  the  survivor,  it  should  be  by  the  same  in- 
strument 

(t)  See  alio  FeUipitice  ▼.  Gorf «*«  3  Bro. 8. 

(2)  6  Bro.  P.  C.  158.  and  ibid.  167.  note,  octayo  ed. 
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Lord  Craiycellor. 
There  are  several  cases,  where,  when  a  power  is  reserved  to  be  execut- 
ed as  here,  a  will  pursuing  the  requisites  has  been  held  a  writing  within 
that  power :  and  therefore  in  some  instances  where  such  power  to  a  feme 
covert  over  a  personalty  is  executed  by  her,  by  will  proved  in  the  EccUsi^ 
miical  court.  1  have  ordered  it  to  stand  over,  that  it  may  be  proved  to  be 
executed  according  to  the  requisites  in  the  power ;  nor  could  it  be  intend- 
ed in  this  case,  that  the  instrument  should  take  eflfect  in  the  life  of  the 
parties ;  it  being  over  the  reversionary  interest.  Suppose  she  by  an  in- 
strument, not  in  form  of  a  will,  had  appointed  expressly  after  her  death ; 
it  would  be  good.  Then  it  is  no  objection,  that  she  has  done  it  by  an  in- 
strument, which  speaks  that  it  is  to  take  effect  after  her  death:  and  the 
gift  appears  to  be  the  subject  of  the  power :  for  there  are  several  cases, 
where  it  is  not  necessary  to  refer  to  the  power,  if  the  acts  done  are  suffi- 
cient and  warranted. 


ROACH  V.  GARVAN,  Mvember  16,  174a 

(Re^.  Lib.  1748.  B.  fol.  32.) 

S*  C.  1  Dich  88. — Guardian  and  ward.  Marriage  of  a  ward  of  court  to  a  foreigner  out 
of  t^e  realm  (1).  ^  ^ 

Marriage  in  foreign  court  conclusiye  by  the  Jaw  of  nations  (2).  '       ' 

In  what  oaaee  a  suntence  in  court  ecclesiastic  will  bind  the  rights  of  marriage. 

Appointment  of  guardians  resulted  back  to  the  court  after  dissolution  of  the  court  of 
wards. 

Guardian  will  not  be  appointed  after  a  marriage  ;  nor  discharged  because  of  a  marriage. 
But  without  discharging  guardians  orders  regulating  their  conduct  may  be  made. 

Liberal  allowance  for  maintenance  where  a  guardian  or  father  is  in  distressed  circum- 
stances. 

Major  Roach  having  two  daughters,  one  bom  at  Fort  St.  George  in  the 

East  Indies^  the  other  at  St. near  it,  sent  them  to  fVance  for  their 

education,  and  put  them  into  a  nunnery.  Mr.  Quan^  one  of  the  perBons 
in  whose  care  they  were  left,  and  a  banker  at  Paris^  married 
[  158  ]  the  eldest,  who  was  then  about  the  age  of  eleven,  (as  appeared 
by  the  best  evidence)  to  his  son  then  not  seventeen.  Their  for- 
tune was  in  the  power  of  this  court ;  and  their  mother  applied  to  Lord 
Chancellor  for  the  guardianship ;  which  was  granted. 

Out  of  her  custody  the  young  ladies  now  petitioned  to  be  taken,  upon 
affidavits  of  her  putting  them  to  separate  boarding  schools,  and  endea- 
vouring to  marry  the  younger  tb  one  Sparry;  and  to  have  some  other 
proper  person  appointed  to  be  guardian. 

Qtian  petitioned  for  a  decree  for  cohabitation  with  his  wife ;  and  to 
have  some  money  out  of  the  bank. 

And  the  mother  petitioned  for  a  reimbursement  of  her  expenses  in 
bringing  them  over. 

After  a  long  and  full  hearing  Lord  Chancellor  delivered  his  opinion. 

The  reason  I  let  this  cause  run  out  to  such  a  length,  was,  to  give  several 
persons,  upon  whom  aspersions  were  thrown,  an  opportunity  of  clearing 
themselves :  and  it  is  certainly  a  melancholy  consioeration  to  see  so  many 

(1)  See  De  Mannevilk  v.  The  Same^  10  Yes.  52,  dtc. 
'^  8m  1  Vam.  SI. ;  and  Mr.  RmiMh^  not«. 
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private  conyersaiioDs  and  accidental  circumstances  made  public,  iwhich 
were  not  intended  to  be  60.  These  ladies  were  subjects  of  Great  Britain ; 
for  though  one  of  them  was  born  at  a  place,  which  it  does  not  appear, 
whether  it  belongs  to  the  king  of  Portugal^  this  crown,  or  the  Grea^  Jlfo- 
guL ;  yet  being  born  of  a  natural  subject,  the  statute  of  Quten  Annt  (1) 
makes  her  a  natural  subject ;  nor  can  naturalization  by  a  foreign  prince 
change  their  allegiance,  as  has  been  said.  The  reason  I  refused  to  send 
over  money  for  their  maintenance  was,  that  I  should  thereby  have  trans- 
gressed the  statute,  which  makes  it  crimioal  in  such  cases :  and  also  with 
a  view  to  bring  them  over.  I  appointed  the  mother  guardian ;  who  is 
properly  so  by  nature  and  nurture,  where  there  is  no  testamentary  guar- 
dian. The  proper  e^e  to  apply  to  remove  a  parent  from  being  guardian, 
in  a  male  is  fourteen,  in  a  female,  twelve :  but  the  court  will  never  do  it 
without  some  misbebavioar  in  the  parent:  the  mother  ought  not  to  have 
sent  them  to  boarding  schools  at  such  ao  age ;  but  should  have  applied  to 
the  court  to  know  where  to  place  them.  In  case  of  minors  the  court 
chiefly  regards  their  marriage ;  and  the  proper  thine  to  be  considered  of 
in  this  guardianship  is  the  benefit  and  advantage  of  the  infants :  and  it 
cannot  be  convenient  for  them  to  continue  with  the  mother  longer,  be- 
cause of  the  quarrels  which  have  been.  The  noost  proper  person  (as  is 
admitted  by  the  c«imie/  of  all  sides,  abstracted  from  their  own  clients)  is 
Mr,  PoUer. 

But  the  marriage  of  the  elder,  and  Quants  petition  thereupon,  [  159  ] 
brings  a  most  extraordinary  case  before  the  court :  their  per* 
80DS  and  fortunes  being  under  the  care  of  the  court  (which  was  very 
happy  for  them)  the  marriage  was  in  general  a  contempt  of  the  court : 
but  sdthough  Quan  himself,  by  reason  of  his  tender  years  at  the  time,  was 
not  blame-worthy ;  in  the  father  it  was  a  most  perfidious  act,  and  breach 
of  trust ;  and  though  a  foreigner  should  be  the  contriver  of  such  a  match, 
if  I  afterward  got  him  here,  I  would  punish  him.  Then  as  to  the  fact  of 
the  marriage,  if  good,  the  court  would  take  care,  that  the  husband  makes 
a  suitable  provision ;  but  the  most  material  consideration  is  as  to  the  vali- 
dity  thereof:  it  has  been  argued  to  be  valid  from  being  established  by 
the  sentence  of  a  court  in  trance^  having  proper  jurisdiction.  And  it  is 
true,  that  if  so,  it  is  conclusive,  whether  in  a  foreign  court  or  not,  from  the 
law  of  nations  in  such  cases :  otherwise  the  r^hts  of  mankind  would  be 
very  precarious  and  uncertain.  But  the  question  is,  whether  this  is  a  pro- 
per sentence,  in  a  proper  cause,  and  between  proper  parties  ?  Of  whkh 
it  is  impossible  to  judge,  without  looking  further  into  the  proceedings ; 
this  being  rather  the  execution  of  the  sentence,  than  the  sentence  itself? 
Where  a  marriage  is  in  fact  had,  or  in  a  contract  in  prasenii,  or  in  a  suit 
for  restitution  of  conjugal  rights;  a  sentence  in  the  Ecclesiastical  court 
(unless  there  be  a  collusion,  which  will  overturn  the  v^hole)  will  be  con- 
clusive and  bind  all :  but  not  if  given  in  a  collateral  suit,  as  for  a  criminal 
actioif;  for  it  will  only  bind  the  rights  of  the  marriage  in  the  three  cases 
above.  This  was  in  a  criminal  court  in  the  Chastelet  in  Paris  ;  and  it  is 
strai^e,  if  they  have  na  other  judicature  in  FVance  for  marriage  than  a. 
criminal  court:  but  the  great  point  is  from  the  subsequent  acts;  which 
are  said  by  her  assent  to  have  made  it  good,  supposing  the  sentence  not 

(1)  7  Ann.  ch.  6.  explained  by  4  Geo.  2.  ch.  SI.    The  other  gtatotee  reAned  to  are  1 
Jae.leh.4.;  andSJac  ch.6. 
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good,  and  that  she  was  not,  at  the  time  of  the  maAriage,  of  the  age  of  con- 
sent Cohabitation  is  indeed  evidence  thereof,  unless  it  was  under  re- 
straint ;  but  this  b  a  consideration  for  another  court ;  and  not  a  matter 
strictly  for  me  to  determine,  who  do  not  sit  as  a  judge  in  an  Ecclesiastical 
court,  to  decree  a  restitution  of  conjugal  rights.  Suppose  the  husband  had 
brought  an  Habeas  Corpus  or  Homine  replegiando,  which  he  may  do  for 
his  wife :  courts  at  law,  who  can  only  take  care  of  the  parties,  would 
have  left  it  to  the  proper  remedy  in  the  proper  court  Then  much  leas 
will  I  order  any  money  out  of  the  bank  to  be  given  him  (1). 

As  to  that  part  of  the  petition,  which  prays  an  appointment  of  a  proper 
person :  after  the  dissolution  of  the  court  of  wards,  (which  was  derived  out 
of  this  court)  though  the  rights  of  the  crown  were  determined  by  the  aboli- 
tion thereof,  it  resulted  back  to  this  court,  for  the  advantages  of  the  infants 
to  appoint  guardians.    But  the  question  is,  whether  the  court  can  do  it  in  a 

case,  where  there  is  so  much  evidence  of  a  marriage ;  for  after  a 
[  160  ]    marriage  there  is  no  precedent,  where  the  court  has  done  it:  and 

I  shall  be  very  unwilling  to  make  one.  (y)  Nor  on  the  other  hand 
will  the  court  determine  a  guardianship  or  discharge  any  prder  made  for  a 
guardian,  because  of  a  marriage ;  of  which  likewise  there  is  no  precedent : 
but  how  to  let  it  stand  here,  considering  the  mother's  misbehaviour,  is  the 
question  1    But  I  may  without  disturbing  the  order,  by  which  she  was  ap- 

P)inted  guardian,  make  an  order  upon  her,  to  let  them  be  placed  with  Mr. 
otter  ;  which  the  court  has  often  done.  The  court  sometimes,  though  ra- 
rely, removes  a  testamentary  guardian,  but  if  he  behaves  not  to  the  satis- 
faction of  the  court,  orders  regulating  his  conduct  are  frequently  made  upon 
him ;  as  in  the  case  of  Lord  J>loel  v.  Somerset,  and  by  me  in  the  case  of 
Kneller,  which  shall  be  done  here ;  with  the  usual  directions,  not  to  marry 
without  the  leave  of  the  court :  and  that  Sparry,  ^c.  neither  write  to  or 
visit  them :  but  this  without  prejudice  to  Juan's  claim. 

As  to  the  mother's  petition  (z) :  she  must  be  allowed  those  expences ; 
and  the  daughters  having  consented  to  a  very  reasonable  offer  of  part  of 
their  maintenance  ior  her  support  (although  1  cannot  come  at  it  by  their 
consent,  they  being  infants),  yet  1  may  by  the  liberality,  which  the  court 
uses  on  such  occasions ;  as  has  been  done  even  in  the  case  of  a  father  in 
distressed  circumstances,  when  a  sum  of  money  has  been  left  to  his  infant 
son,  by  a  collateral  relation ;  the  court  has  there  given  a  liberal  mainte- 
nance for' his  support ;  but  then  it  must  appear  to  me,  that  the  mother  is 
in  those  circumstances. 

{y)  Guardianship  of  daughters  detormined  by  marriage,  teeut  of  sons.    Ante  91. 

{js)  Mother  having  married  a  second  husband,  not  obliged  to  maintain  the  children  by 
thetiirst,  but  shall  have  an  allowonce  from  (he  interest  of  their  fortunes.  1  Brown,  268. 
Where  the  parent  is  of  ability,  maintenance  not  allowed  though  directed  by  the  wUl.  1 
Brown,  387. 

(1)  See  Dt  MoMievilU  v.  Dt  J\IannmlU,  10  Ves.  52.  56,  &c. 


1748.]  BAKER   V.    WIND.  160 

BAKER  p.  WIND,  November  19,  1748. 

Mortgage — redemption  resisted,  and  mortgagee  ordered  to  pay  costs  (1). 
Where  a  clause  of  redemption  is  m  a  separate  deed,  the  court  adheres  to  it  strictly  to  pre- 
vent the  equity  of  redemption  from  being  intangled  to  the  prejudice  of  mortgagor. 

The  father  of  the  plaintiff  mortgaged  an  estate  to  the  defendant ;  and 
by  articles  they  agreed,  that  upon  being  reimbursed  what  he  advanced, 
and  £50  over,  for  such  improvements  as  he  might  possibly  make,  he  should 
reconvey :  but  this  clause  was  not  inserted  in  the  deed  oi  conveyance,  the 
mortgagor,  upon  account  of  his  creditors,  being  willing  it  shouJd  appear 
as  a  purchase ;  but  by  subsequent  facts  and  agreements  it  appeared  in 
prooi,  that  the  defendant  admitted  it  to  be  a  redeemable  estate ;  and  it  had 
been  referred  to  arbitrators ;  who,  though  they  did  not  choose  to  make  an 
award,  yet  were  of  opinion  that  he  should  take  the  money,  and  give  up 
the  estate. 

The  mortgagor's  son,  within  a  year  after  he  came  of  age,  but  twelve 
years  after  the  tranaction,  brought  this  bill  to  redeem. 

For  defendant  it  was  insisted,  that  he  should  neither  be  redeemed, 
nor  come  to  an  account  after  so  long  a  time.  Citing  Cotirel  v.  Purchase^ 
Talb.  Cc5.  61. 

Lord  Chaitgellor. 
This  is  the  strongest  case  that  ever  came  before  me,  for  the  decreeing 
a  redemption,  where  that  redejnption  was  controverted :  and  also  to  make 
the  mortgagee,  who  opposed  it  not  only  lose,  but  pay  costs :  there  being 
such  a  series  of  transactions  in  which  it  was  constantly  admitted  to  be  re* 
deemablc,  as  it  clearly  was.    The  not  inserting  the  clauses  in  the  deed 
was  an  imposition  upon  the  mortgagor;  but  the  reason  was,  that  he  was 
in  distress,  and  therefore  turned  it  into  the  shape  of  a  purchase ;  but  still 
he  meant  it  as  a  security.    The  value  of  the  estate  does  not  appear ;  but 
if  he,  as  a  friend  to  the  mortgagor,  thought  fit  to  take  it  as  security,  he 
did  it  with  his  eyes  open ;  and  the  redemption  cannot  be  prevented ;  and 
wherever  the  court  hilds  such  a  clause  as  this,  it  adheres  to  it  strictly,  to 
prevent  the  equity  of  redemption  from  being  intangled  to  the  prejudice  of 
the  mortgagor.    And  the  getting  a  further  sum  of  £50  inserted  upon  a 
mere  pretence,  for  whether  he  approved  or  not  (which  was  in  his  election) 
he  was  to  have  the  £50,  is  an  evidence  of  hardship  put  on  him :  then 
surely  twelve  years  is  not  sufficient  to  bar  a  redemption.    But  the  present 
plaintiff  was  a  minor  all  that  time ;  which  in  cases  upon  the  statute  of  li- 
minations  is  always  deducted ;  nor  did  it  rest  as  a  thing  undemanded,  and 
the  opinion  of  the  referrees  was  the  same  as  would  be  decreed  here,  if 
ever  therefore  a  mortgagee  ought  to  pay  costs,  it  is  in  this  case.    Reserve 
subsequent  costs  till  the  account  is  taken. 

(1)  S.  P.  Smiih  ▼.  Smithy  Cooper,  Ch.  Rep.  141.  £t  yide  Dttillvn  v.  Qaity  7  Vei.  583. 
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SIR  CHALONER  OGLE  r.  THE  REPRESENTATIVES  OF  AD- 

MIRAL  HADDOCaK,  Mvember  22,  1748. 

(Reg.  Lib.  1748.  B.fol.  13.) 

Bill  for  an  account  and  share  of  prize  money  dismissed ;  the  sum  being  certain,  and  the 

remedy  at  law  against  the  prize  agents. 
The  remedy  at  law  against  the  agents  of  captures. 

The  bill  was  brought  for  a  share  of  prize  money. 

Lord  Chancellor. 
I  am  aorrj  this  case  is  brought  before  the  court,  after  an  acquiescence 
during  the  life  of  Admiral  Haddock^  and  in  a  case  arising  merely  from  the 
boun^  of  the  crown ;  wherein  the  question  is,  whether  the  claimant  shall 
take  according  to  the  intent  of  the  crown  in  giving  it,  or  upon  the  con- 
struction of  the  words  in  contradiction  to  that  intent.  However,  if  there 
is  a  clear  right  in  the  plaintlfi^  whether  it  arises  originaUy  from  bounty  or 
from  consideration,  he  must  prevail  therein. 

I  shall  consider  it  under  two  head :  First,  in  respect  of  the  merits  and 
mere  right  of  the  plaintiff  as  against  the  defendants.    Secondly,  in  respect 

of  the  remedy  he  has  pursued  for  it 
[  162  }  As  to  the  first,  it  depends  on  the  several  acts  by  the  crown ; 
the  proclamation  June  19,  1740,  the  declaration  Jiuie  18,  1741, 
and  the  proclamation  June  14,  1744.  I  shall  apply  my  opinion  and  rea- 
soning to  the  reprisals  taken  upon  the  first  rupture  with  Spain,  before  the 
declaration  of  war  published;  because  it  must  be  admitted,  that  as  to  the 
produce  of  them,  the  right  of  the  officers  and  seamen  arises  merely  from 
the  King^s  boun^,  and  has  no  relation  to  the  act  of  13  Geo.  2.  not  being  in 
the  nature  of  an  execution  of  a  power,  or  the  same  as  if  inserted  in  the 
original  act  of  parliament 

The  two  first  instruments  must  be  taken  together  in  the  words.  The 
first  recites  the  act  of  13  Geo.  2.  and  then  directs  a  division  of  the  prizes ; 
and  it  is  remarkable,  that  in  speaking  of  the  flag-officers  shaj-es,  it  stops 
short :  but  in  giving  all  the  subsequent  shares,  it  says  to  be  equally  di- 
vided among  them.  The  seccmd  directing  a  distribution  of  prizes  taken 
before  the  war,  the  property  of  which  was  vested  in  the  King  (and  so  of 
those  taken  after  the  war,  till  given  away)  directs  it  to  be  paid  to  and 
among,  <&c.  in  the  same  manner  and  proportions  as  by  the  first.  If  then  the 
first  is  taken  into  the  second,  there  will  be  no  absurdity  in  construing  thia 
to  proceed  from  the  Kings's  bounty :  that  he  intended,  as  to  the  shares  of 
the  other  officers,  d^c.  to  bind  himself,  that  it.  should  be  equally  divided : 
but  as  to  the  flag-officers,  the  proportions  should  be  left  to  his  own  judg- 
ment according  to  their  merits :  amounting  to  the  same,  as  if  the  King 
had  at  the  head  of  his  army  said,  he  gave  the  whole  plunder  to  lus  of- 
ficers and  soldiers;  he  might  give  it  according  to  the  merits. 

As  to  the  third  instrument  1744,  the  first  question  is,  whether  the  sub- 
ject matter  extends  to  the  prizes  taken  under  the  general  letters  of  repri- 
sals before  the  war  7  The  second,  supposing  it  does,  whether  those  words 
have  in  construction  any  retrospect?  The  third, if  so,  whether  that  re- 
stropect  can  afifect  the  rights  of  the  parties? 

As  to  the  first,  I  am  of  opinion,  it  does  extend  thereto:  th& intent  of  it 
was  to  preve^  disputes,  and  to  settle  the  rights  of  the  prizes.    If  this  is 
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to  be  considered  as  an  explanatory  proclamation  upon  that  in  1740,  it 
consequently  is  so  of  the  other  in  1741,  which  refers  to  that  in  1740,  and 
amounts  to  the  taking  in  the  words  thereof.  But  it  is  said,  these  prizes 
taken  before  war  declared  are  not  taken  from  the  enemy :  that  is  a  refined 
distinction;  it  ia  true  in  general,  the  letters  of  marque  and  reprisal  make 
not  helium  justum^  or  a  formal  war,  between  princes ;  but  of  late  the 
wars  in  England  have  generally  begun  in  that  manner.  And  it  is  a  lower 
degree  and  kind  of  war;  for  these  general  letters  are  for  general  injuries 
to  the  Kintr^s  subjects,  which  \&  the  cause  of  war;  and  differs  from  par- 
ticular letters  of  marque 'y  under  which  the  prizes  taken  become 
the  property  of  the  person  to  whom  they  are  granted:  these  [  163  ] 
under  the  general,  accrue  to  the  crown ;  which  is  a  proof,  that 
it  is  a  kind  of  war.  But  it  means  now  our  enemies ;  so  that  it  is  in  efiect 
the  same.  The  subject  matter  then  of  the  last  proclamation  includes  the 
prizes  before  the  declaration  of  the  war  with  Spain, 

But  secondly,  if  it  has  not  a  retrospect,  it  will  not  take  in  the  prizes 
taken  either  before  or  after  ihe  declaration,  before  the  issuing  the  procla- 
mation. I  am  of  opinion,  it  is  sufficient  Was  it  to  extend  to  future 
cases  only,  why  are  the  words  have  been  mentioned,  as  well  as  shall  ht?  It  is 
also  to  explain  and  settle ;  and  alt  explanatory  laws  relate  to  precedent 
cases ;  and  it  ia  in  ail  cases  of  prizes  taken  ^  which,  as  the  word»  begoiten^ 
means  taken  or  to  be  taken. 

As  to  the  third :  whether  they  can  have  a  reirospeciht  effect,  that  hf 
operate  in  the  cases  of  prizes  taken  before  the  proclamation  issued ;  it  be-^ 
ing  said,  that  the  right  was  vested;  if  the  plain Uff  could  make  out  that 
right  of  the  first  declaration,  it  b  out  of  the  King^s  power  to  settle  the  pro- 
portions, or  alter  it:  but  that  depends  on  the  reasoning  above;  the  Aing. 
not  having  excluded  himself  from  declaring  the  proportions. 

Then  as  to  the  remedy :  there  is  no  ground  to  come  here  for  an^  acceuntr 
the  sum  being  certain:  and  therefore  no  necessity  to  decree  for  the  plain- 
tiff,  it  his  right  was  stronger ;  being  a  mere  legal  right,  which  should  be  re^ 
covered  at  law;  for  it  was  a  right  vested,  which  could  not  be  varied  by 
the  proclamations,  the  determinations  in  the  courts  of  law  have  been, 
that  the  assignee  may  maintain  an  action  against  the  agents  ef  the  cap- 
tures, for  money  had  and  received  to  their  use.  Agamst  the  executor  of 
Admiral  Haddock  the  plaintiff  cannot  come,  for  he  received  it  not  for  the 
use  of  the  plaintiff;  but  against  the  agents,  for  paying  it  to  a  wrong  hand. 
The  bill  therefore  must  be  dismissed :  but  not  clear  as  to  give  costs. 
But  I  hope,  this  will  not  be  followed  with  other  cases  of  this  kmdr  where 
there  k  an  acquiescence,  and  taking  under  the  King^s  bounty. 


VoL.L  X 


163  AIXEll    V.    PAPWORTH, ^WORTLEY    V.    PIT.  [1748. 

ALLEN  V.  PAPWORTH,  JiJy  22,  1731,  and  JVbr.  23, 1748. 

(Reg.  Lib.  1730.  A.  fol.  479.)  and  (Reg.l.ib.  1748.  A.  fol.  714.) 

Bill  in  aquity  by  bvsband  and  wife,  who  bad  a  power  of  appoiotmvnt  for  her  aeparate 
nee,  inbmittiDg  that  the  subject  of  it  should  be  applied  in  payment  of  his  debts  by 
mortgage  and  otlicrwise,  for  which  a  decree  passes,  is  tantamount  to  an  actual  appoint- 
ment. The  heir  therefore,  slthough  in  being  at  the  time,,*  and  not  made  a  party  to  the 
original  suit,  was  not  permitted  to  unravel  the  accounts  taken  under  that  decree ;  bat 
only  to  surcharge  and  falsify.  Judgment  creditor  having  procured  an  assignment  of  a 
mortgage,  allowed  to  tack  the  amount  and  costs. 

Is  this  cause  Lnrd  Chancellor  (b)  held  that  if  a  feme  covert  having 
power  to  receive  the  profits  of  an  estate  to  her  separate  use,  and  to  ap- 
point them  as  she  pleased  (r),  brings  a  bill  jointly  with  her  husband  for 
an  account,  and  submitting  that  the  profits  should  be  applied  to  the  pay- 
ment of  the  husband's  debts :  for  which  a  decree  passes :  that  bill,  to 
which  she  was  made  party  without  collusion,  is  as  much  an  execution  of 
her  power  as  an  actual  appointment  would  have  been ;  and  the  profits 

shall  be  bound  by  the  decree. 
[  164  ]       And  the  bill  being  properly  bought  by  husband  and  mfe,  when 

no  other  person  was  intitled  (1),  the  account  taken  shall  be 
binding  on  any  contingent  remainder-man,  when  his  title  afterward  vests: 
nor  shall  he  open  it,  unless  fraud  or  errors  are  shewn  therein  :  for  thereby 
accounts  upon  mortgages,  to  which  all,  who  could  claim  the  equity  of  re- 
demption, were  parties  would  often  be  infinite :  although  if  a  reasonable  ob* 
jection  be  made  against  it,  the  court  will  so  far  open  it  But  the  court  wiJl 
only  give  leave  to  surcharge  and  falsify  this  account;  which  often  hap- 
pens upon  settlements,  where  there  is  tenant  for  life,  with  limitation  in  re- 
mainder, upon  a  bill  for  an  account,  when  none  but  tenant  for  life  iaia 
being,  a  child  afterward  coming  in  esse  shall  only  have  liberty  to  sur- 
charge or  falsify,  if  no  fraud. 

*  It  appears  from  the  subsequf  nt  bill  of  the  son  thai  he  was  in  being  at  the  commence- 
ment of  the  proceeding  in  question,  and  it  is  not  contradicted  io  R.  L.    The  report  in 
Kef<y  seems  inaccurate  as  to  that  fact.    Editor. 
(6)2  Vol.  191. 
(c)  Sooh  bill  reckoned  the  bill  of  the  husband.    2  Vol.  666. 

(1)  The  reporter  was  under  some  misUke  as  to  this.    See  head  of  the  mm. 


WORTLEY  V.  PIT,  JVbr.  23, 174a 
(Keg.  Lib.  1748.  B.  fol.  12.) 

Plea—^^  lent  on  condition  to  paj  in  a  year  £200  and  the  principal,  or  £250  per 

during  borrower  s  life  :  not  an  usurious  contract 
Avemient  necessary  to  support  such  a  plea. 

AoRERMEjfT  in  consideration  of  £2000  lent  by  the  plaintiff  with  a  bond 

and  COP. lit:  m.  tlint  if  the  defendant  within  a  year  paid  £200  and  the 
piiucipal,  Of  £2j0  per  aan.  during  the  life  of  the  defendant,  then,  dtc.  (dj. 

(d)  2  Vol.  142. 
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To  the  plaintiff's  demaod  on  the  latter  part  of  the  agreement,  for  Non- 
payment of  the  annuity,  or  securing  it  out  of  land,  as  by  the  agreement 
obliged,  the  defendant  pleaded  the  statute  of  mury  in  the  bar ;  the 
money  heing  to  be  paid  within  a  year,  together  with  the  principal.  To 
this  plea,  two  objections  were  taken ;  one  as  to  the  form ;  the  other  to  the 
merits. 

Master  of  the  Rolls^  for  Lord  Chancellor, 

As  to  the  first,  his  honour  held,  that  the  plea  was  not,  strictly  speakings 
right  in  point  of  form ;  for  there  should  have  been  an  averment,  that  this 
was  above  the  rate  of  common  interest. 

But  he  did  not  found  his  determination  on  that,  for  supposing  it  rightly 
pleaded,  the  question  was,  whether  the  demand  was  within  the  statute  of 
usury  ?  and  he  was  of  opinion,  it  was  not ;  although  he  was  very  unwilling 
to  favour  usurious  contract^,  or  to  encourage  the  getting  out  of  the  statute. 
Had  it  been,  that  the  principal  should  be  paid  within  a  year,  together  with 
the  annuity,  it  would  have  been  another  consideration.  But  this  was  all 
contingency ;  the  defendant  not  being  obliged  to  pay  it  then  :  and  the  an- 
nuity payable  only  during  his  own  life,  and  then  the  money  to  be  lost,  and 
not  repaid.  Certainly  if  the  borrower  of  money  only  agrees  to  pay  an  an- 
nuity  determinable  as  this  is,  it  is  not  an  usurious  contract :  unless  it  was 
upon  a  contingency  or  condition  impossible,  or  so  remote  as  to  induce  the 
court  to  give  it  another  consideration.  But  it  is  not  so  herd ;  the  whole 
being  to  be  lost  on  the  death  of  the  defendant,  is  different 
therefore  from  the  case  in  Bro^  Ab.  And  the  plea  must  be  over-  [  165  ] 
ruled. 


STONES  v.  HEORTLY,  Kov.  26, 174a 

(Re;.  Lib.  1748.  B.  fol.  554.) 

Deriie  to  trtxstees  by  tale  or  mortgage  to  pay  debts,  the  remaindei  to  go  and  be  equalfy 
dtoided  among  three  children  and  the  survivor  of  them  and  their  heirt/or  ever  ;  a  tenancy 
in  common  (1). 

The  law  formerly  favourable  to  joint*teDancies. 

JoHir  Stones  having  two  sons  and  two  daughters,  and  being  seized  of 
an  estate  in  reversion,  expectant  on  the  death  of  bis  aunt  Mawhoodt  (Lui 
also  of  an  estate  in  possession  of  less  value;  devised  to  trustees  and 
tbeir  heirs  the  lands  in  question,  upon  trust,  that  they  should,  by  sale  or 
mortgage  of  any  part,  raise  so  much  to  pay  all  his  debts,  as  his  personal 
estate  should  not  extend  to,  makmg  the  same  liable  thereto ;  the  remainder 
of  all  his  estate  to  go  and  be  equally  divided  timongst  his  three  younger 
children,  D.  F.  and  M.  and  the  survivor  of  them,  and  their  heirs  for  ever ; 
making  his  wife  guardian  of  all  hb  children,  and  directing,  that  she  should 
maintain  and  educate  them  out  of  the  profits  and  rents  of  their  several 
estates  and  fortunes  given  them  by  the  will  and  settlement  (2). 

They  all  survive  the  testator. 

(1)  See  Hawa  v.  Howef,  and  Mendet  r.  Mendee,  ante,  13  and  18. 
(^  The  worda  wtre  **  or  otkenriee  h/owtomer-'^    R.  L. 
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And  for  plaintiflS  it  was  contended,  that  they  took  jointly  hy  force  of  the 
word  survivor^  which  should  not  be  controuled  by  the  precedent  word. 
2  BoL  Ab.  90.     Sli  21 1,  and  CUrk  v.  CUrk,  ^  Vern.  323. 

To  which  k  was  answered,  that  the  cases  in  RoL  and  Sti.  were  old,  and 
before  it  was  settled,  that  the  words  etfually  to  be  divided  should  mean  a 
tenancy  in  common ;  for  in  grant<<  and  feoffments  they  made  no  alteration ; 
being  only  the  legal  consequence  of  a  joint  estate,  and  no  more  than  what 
the  parties  themselves  might  do.  But  after  the  statute  of  li'ilif,  and  the 
rule  that  the  intent  should  be  observed,  notwithstanding  unapt  words,  the 
construction  came  to  be  that  the  testator  meant  something  more,  and  in- 
tended a  tenancy  in  common,;  which  the  courts  were  induced  to  infer  from 
its  being  unnatural  to  suppose  he  meant  to  disinherit  the  posterity  of  those 
dying  first,  and  that  he  would  startle  at  such  a  question  put  to  him.  In 
wills  therefore,  the  courts  have  been  astuli  to  construe  survivorship  into 
some  other  meaning  than  a  joint-tenancy,  unless  the  intention  was  plain 
that  the  survivor  should  take  the  whole ;  and  in  late  cases  have  kid  hold 
of  some  particular  time  to  give  the  word  survivor  a  sense.  As  in  Stringer 
V.  Philips  (2),  it  was  pinned  down  to  the  death  of  the  testator,  when  the 
division  should  be  made:  in  Hawes  v.  Hawes^  Ante,  13,  T.  T,  1747, 
it  was  tied  down  to  the  dying  under  twenty-one.  In  Blisset  v.  Cran^ 
aelf  SalL  226,  [and  3  Lev.  373.]  those  old  cases  are  taken  notice  of,  and  that 
the  inheritance  there,  being  fixed  in  the  survivor,  shewed  plainly,  they 
were  joint-tenants;  but  in  this  case  it  is  not  to  the  heirs  of  the  survivor. 
In  the  present  case;  it  may  be  restrained  to  the  time  of  the  death 
[  166  ]  of  the  testator,  or  Mrs.  Mawhood :  and  the  direction  for  the 
maintenance  shews,  the  testator  considered  them  as  having 
several  estates. 

Replied :  that  an  implied  division  shall  not  controul  express  words  of 
survivorship ;  Stringer  v.  Philips  in  particular,  a  case  being  there  put 
by  the  testator  where  the  survivorship  could  not  take  place.  In  Hawes 
V.  Havses^  [Ante,  13],  there  were  negative  words;  and  it  depended  on  a 
reason,  which  holds  not  here.  Concessit  cur^  The  testator's  death  was 
not  a  probable  time  to  have  in  view,  nor  the  time  when  it  was  to  be  di- 
vided :  as  then  the  trust  must  wait  till  the  death  of  Mrs.  Mawhood^  The 
reason  of  using  of  the  word  several  is,  that  the  guardianship  is  also  of  the 
elder  son,  who  had  an  estate  by  the  settlement  distina  from  the  other  two 
estates. 

Lord  Chaxcellor. 

To  make  a  construction  of  this  will,  the  circumstances  of  the  family  and 
the  estate  of  the  testator  must  be  taken  into  consideration.  His  intent 
plainly  was  in  this  devise  to  make  a  paternal  provision  in  nature  of  por- 
tions for  these  three  younger  children.  I  am  of  opinion,  that  they  take  as 
tenants  in  common. 

Two  things  in  general  are  to  be  observed  in  devises  of  this  kind. 

Furst,  anciently,  and  before  the  great  alteration  in  the  law  by  the  abolition 
of  tenures,  courts  of  law  were  very  favourable  to  joint-tenancies,  to  prevent 
the  splitting  of  tenures  and  services ;  but  they  have  since  very  much  gone 
off  from  that,  and  endeavoured  as  much  as  possible  to  construe  it  a  tenan- 
cy in  common,  from  the  inconveniences  of  eonstruing  it  joint:  and  firom 

(2)  lEq.Ca.Ab.S92. 
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that  time  allowance  have  heen  given  to  the  words  (/)  equally  to  be  divided 
to  make  a  tenancy  in  common :  although  in  grants  to  this  day  they  will 
not  But  courts  of  equity  have  long  before  been  favourable  to  tenancies 
in  common,  wherever  they  could  lay  hold  of  any  words  to  construe  it  so, 
from  its  being  a  greater  equality,  a  better  provision,  and  preventing 
estates  from  going  by  accident  contrary  to  the  intent 

Secondly,  that  both  courts  of  law  and  equity  have  endeavoured  to  con- 
strue it  in  common,  when  the  devise  id  for  children  and  their  posterity  by 
way  of  portions :  who  would  be  disinherited  by  a  survivorship ;  unless  they 
did  an  act  to  sever  the  joint-tenancy.  But  this  requires  time  and  atten- 
tion :  for  they  must  live  till  twenty-one  to  do  it 

I  am  of  opinion  upon  the  reason  of  the  thing  and  the  principal  authori- 
tj,  that  the  words  equally  to  be  divided,  as  they  stand  here,  ought 
jto  prevaiL    It  may  be  objected,  that  there  might  be  a  sever-    [  167  ] 
ance :  but  they  were  very  young;  and  two  of  them  were  daugh- 
ters.    If  they  married  at  eighteen,  what  provision  could  the  husband  rely 
on  1  for  if  she  died  before  twenty-one,  it  would  go  to  the  survivors :  and 
the  children,  if  any,  be  stripped  of  all.     For  the  defendants,  it  Is  endeavour- 
ed to  make  a  particular  survivorship,  to  answer  the  intent,  and  yet  to  give 
the  words  some  force ;  according  to  the  rule,  that  all  the  words  shall  have 
a  reasonable  meaning  pu  t  on  them,  if  possible.    First,  that  it  should  refer 
to  a  surviving  the  testator :  and  if  that  could  prevail,  it  might  be  reasona- 
ble as  to  the  intent :  but  there  are  not  words  in  the  will  to  confine  it  so, 
and  it  is  dangerous  where  the  word  survivor  is  used,  to  construe  it  a  sur- 
viving the  testator,  without  words  indicating  such  intent,  when  probably 
he  meant  a  survivorship  among  themselves.    Secondly,  that  it  should  re- 
ier  to  a  surviving  Mrs.  Mawhood;  but  neither  will  that  construction  serve; 
for  it  will  be  followed  with  consequences  not  answering  the  intention  of 
the  testator ;  making  this  whole  devise  to  be  suspended  till  the  death  of 
JMrs.  Mawhoodf  nothing  passing  till  then ;  whereas  the  intention  was,  that 
it  should  vest  in  them  immediately ;  and  that  this,  which  was  the  most  va- 
luable part  of  his  estate,  should  not  be  sold  as  a  reversion,  which  would  be 
a  sale  to  a  disadvantage.    But  it  is  like  a  devise  of  a  reversion,  or  mixed 
^ith  an  estate  in  possession  as  here»  to  pay  debts,  and  the  residue  to  J.  5. 
and  his  heirs ;  which  will  vest  in  J,  S,  immediately,  and  not  suspend  till 
the  execution  of  the  trust  and  payment  of  the  debts;  therefore,  though 
this  construction  finds  out  a  particular  time,  yet  it  does  not  answer  the  in- 
tent ;  which  appears  from  the  application  of  the  profits  of  their  several  es- 
tates till  twenty-one ;  and  certainly  they  were  to  have  the  estate  in  pos- 
session so  applied  till  twenty-one.     I  resort  therefore  to  the  determination 
of  the  three  judges  in  Blisset  v.  Cranwtll,  of  whom  Treby  and  Rokeby 
were  as  good  lawyers  as  ever  sat  in   Westminster  HalL    The  ground  of 
of  their  resolution,  which  is  right,  is  substantial,  and  not  playing  with 
words,  but  goes  to  the  reason  of  things ;  and  although,  what  Justice  Powell 
says,  is  in  general  true,  yet  he  founds  himself  upon  a  strait-laced  rule,  with 
which  he  sets  out  in  the  exposition  of  wills.    The  reasoning  of  the  three 
judges  is  capable  of  the  same  construction  in  the  present  case ;  the  word 

(f)  In  eaaea  of  wills,  these  words  make  a  tenancy  in  common.  T  Atk.  493,  494.  2  Atk. 
I2t.  3  Atk.  525. ;  and  also  in  deeds  which  operate  from  the  statute  of  Uses,  2  Vol. 
2S2.  371.  1  Will.  341.  1  P.  Wms.  14.  Seeut  in  Common  Law  Conveyances,  2 
Vol.  257. 
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heirs  relatiDg  to  all  of  them,  and  cannot  be  confined  to  a  single  one,  viz, 
to  his  or  her  heirs  ;  the  inheritance  not  being  in  the  survivor,  as  it  v^ould 
be  if  so,  but  in  all  of  them ;  otherwise  the  inheritance  would  be  in  abey- 
ance. The  difference  being,  that  in  a  grant,  habendum  to  A>  and  B.  and 
their  heirs,  they  are  joint-tenants;  but  the  inheritance  is  in  both:  but  if 
the  habendum  be  to  M.  and  B.  and  the  survivor,  and  the  heirs  of  such  sur- 
vivor, till  the  death  of  one,  the  inheritance  is  in  abeyance.  I  do  not  know, 
whether  the  observation  of  the  direction  of  the  maintenance  will  go  so  far 
as  it  is  argued  for  the  defendants;  because  it  is  not  confined  to  the  will; 
for  then  it  might  be  material. 


[  168  ]      CARTER  r.  CARTER,  Mv,  26,  174a 

(Reg.  Lib.  1748.  A.  fol.  610.) 

DeriM  to  trustees  from  and  immediately  afler  determination  of  precedent  estates,  to  use 
of  A.  in  fee,  charged  and  chargeable  with  legacies,  to  be  paid  in  twelve  months ;  they 
run  over  all  the  precedent  estates  as  well  as  the  fee. 

Charged  and  chargeable  runs  over  all  the  particular  estates,  as  wall  at  the  fte. 

Construction  to  be  made  on  the  whole  will. 

Not  material  in  what  order  the  clause  is. 

John  Carter,  January  6,  1743,  made  his  will  devising  the  premises  to 
trustees,  their  heirs  and  assigns,  to  receive  the  rents  and  profits,  and  to  paj 
them  to  his  wife  from  time  to  time,  as  they  became  due,  whether  covert 
or  "sole,  to  her  sole  and  separate  use,  and  that  her  receipts  should  be  a  suf- 
ficient discharge ;  and  on  further  trust  to  permit  her  to  charge  the  premi- 
ses with  £200  for  such  use,  &c.  or  person,  6lc,  as  she,  whether  covert  or 
sole,  shall,  by  her  last  will,  or  any  writing  purporting  a  will,  limit,  direct, 
or  appoint ;  and  after  her  death  to  the  use  of  a  brother  for  life,  and  after- 
wards to  another  brother  for  life,  charged  and  chargeable  as  aforesaid ; 
and  immediately  from  and  after  the  determination  of  those  estates,  to  the 
use  of  his  nephew,  his  heirs  and  assigns  for  ever,  charged  and  chargeable 
with  £100  a-piece  to  his  six  nieces,  to  be  paid  to  them  respectively  within 
twelve  months  after  his  decease^  and  to  be  raised  by  the  trustees  in  like 
manner. 

The  testator  being  dead  above  twelve  months,  the  nieces  bring  a  blQ 
for  their  legacies,  and  the  question  was,  what  estate  was  charged  there- 
with ;  whether  only  the  limitation  in  fee  to  his  nephew,  or  whether  they 
run  over  all  the  estates  for  life  as  well  as  the  fee? 

Lord  Chancellor. 
This  is  a  matter  of  some  doubt  on  the  construction  of  the  will.  It  is 
oddly  expressed ;  and  there  are  words  favouring  the  construction  restrain- 
ing it  to  the  last  limitation  in  fee ;  and  yet  if  a  particular  reason  can  be 
shewn  on  the  intention  of  the  testator  and  frame  of  the  will  for  dividing 
this  charge  from  the  other,  it  may  answer  the  objection  for  the  defendant. 
The  general  rule  is,  that  charged  and  chargeable  runs  over  all  the  estate, 
as  well  particular,  as  the  fee;  as  suppose,  at  the  end  he  had  said,  charged 
wUh  all  my  debts;  it  would  be  a  charge  on  all,  and  the  direction  witnin 
twelve  months  is  an  argument  in  favour  of  that  intent;  and  shews,  he  in* 
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tended  these  legacies  should  take  place  in  some  way  before  the  reversion 
in  fee  to  his  nephew;  and  therefore  they  cannot  be  put  on  a  level,  as  he 
has  not  said  it  One  or  other  of  these  constructions  must  be ;  either  that 
this  is  a  charge  on  the  whole  inheritance,  including  the  particular  estates 
for  life ;  or  else  on  the  reversion  in  fee,  and  to  be  raised  by  sale  thereof^ 
and  if  not  sold,  they  roust  carry  interest  from  the  year.  Therefore  I  will 
order  it  to  stand  over,  to  find,  if  possible,  from  reading  it  over,  some  light 
from  other  clauses  in  the  will,  for  construing  the  clause  in  question. 

Lord  Chancellor  delivered  his  opinion.  [  169  ] 

I, find,  that  very  little  can  be  drawn  from  the  perusal  of  the 
wUl ;  therefore  the  question  must  be  principally  on  the  constructicjn  of  the 
clause  itself. 

Taking  the  several  parts  of  the  devise  together,  I  am  of  opinion,  they 
are  charged  on,  and  ought  to  be  raised  out  of,  the  whole  estate ;  and  not 
confined  singly  to  the  reversion  in  fee.  They  are  clearly  raiseable  now ; 
and  therefore  interest  for  them  must  be  found ;  and  if  the  estates  for  life 
are  not  chargeable,  no  interest  can  come  out  of  the  profits :  therefore  the 
reversion  must  be  sold  merely  as  a  reversion ;  for  it  will  not  bear  a  mort- 
gage. It  IS  not  probable,  that  when  the  testator  has  charged  and  ex- 
pressly  directed  them  to  be  paid  within  twelve  months,  they  should  be 
raised  by  sale  of  a  reversion  expectant  on  three  lives ;  but  if  he  has  done 
it,  that  must  prevail.  The  defendant  would  confine  charged  and  charge- 
able to  the  last  devise  of  the  remainder  in  fee,  from  the  words  immediately 
from,  (^c.  but  the  general  rule  is,  that  the  construction  must  be  made  on 
the  tenor  of  the  whole  will  taken  together :  and  it  is  not  material  in  what  > 
order  the  clause  is ;  the  whole  devise  is  comprised  under  one  set  of  devi9* 
ing  words ;  all  that  follows,  being  only  trusts  declared  on  the  first  devise  in 
fee,  and  no  new  devise.  That  charge  is  as  properly  put  in  at  the  end  of 
the  whole,  if  the  testator  meant  it  should  run  over  all,  as  in  any  other 

Eft  The  meaning  of  dividing  the  charges  was,  that  the  legacies  should 
absolutely  a  charge ;  but  the  £200  only  contingent  and  uncertain :  de 
pending  on  her  power ;  which,  be  did  not  intend  should  be  a  charge  on  her 
estate  lor  life.  It  is  said,  that  it  is  not  to  be  presumed,  that  this  was  in- 
tended to  be  a  diminution  of  her  estate  for  life :  but  from  reading  over  the 
will  it  appears,  that  this  is  the  only  material  thing  appearing  from  thence, 
that  this  is  not  the  only  provision  made  for  the  wife ;  she  having  the  per- 
sonal and  another  real  estate  ako  in  Ueu  of  thirds. 

These  l^acies  are  therefore  to  be  raised  out  of  the  estate  in  question, 
with  interest  from  a  year  after  his  death,  at  4  per  cent. 


JOHNSON  V.  ARNOLD,  December  6,  1748. 
(Reg.  Lib.  1748.  A.  fol.  160.) 
ICone/  eoDiidared  m  land  to  affectiuto  the  general  intentiooB  of  teatator. 

HBimY  Seer  by  his  will  directs,  that  £4000  in  money  should  be  taken 
out  of  his  estate  to  be  raised  by  instalments  of  £500  per  anru  to  be  laid  out 
in  government  securities  in  the  joint  names  of  his  executor  and  George 
Jokmon ;  subject  to  the  payment  of  two  annuities  and  a  debt ;  and  when 
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the  whole  is  so  raised  and  fully  paid,  if  Georgt  Johnson  should  be  wilting 
and  desirous  to  have  it  laid  out  in  lands,  then  he  shall  and  may  purchase 
therewith  in  the  name  of  the  executor  and  himself;  the  produce  and  pro- 
fits of  the  said  lands  and  tenements  to  go  to  George  Johnson  for  life  ;  and 
afterwards  to  his  wife  for  life ;  and  after  their  decease,  to  the  eldest  son  of 
Georgt  Johnson;  to  be  begotten  upon  her,  that  shall  be  then  living :  and  if 
the  said  George  Johnson  should  die  without  such  issue  male,  then  the  pro- 
fits of  the  said  lands  to  be  equally  divided  anK>ng  the  daughters ;  and  if 
the  wife  should  die  without  leaving  any  issue  by  Georgt  Johnson,  or  any 
future  husband,  then  £1000  and  other  legacies  out  of  it  to  the  present  de- 
fendants ;  the  remainder  to  be  divided  among  such  as  are  his  nearest  rela- 
tions. But  if  they  should  not  purchase  lands,  it  should  remain  in  govern- 
ment securities,  and  be  and  enure  to  such  purposes  as  if  lands  had  been 
purchased. 

Upon  a  bill  brought  by  George  Johnson  it  was  contended,  that  it  should 
be  considered  as  money,  and  the  remainder  too  remote ;  that  it  was  depen- 
dent upon  his  election,  whether  it  should  be  laid  out  in  land  or  not ;  and 
that  he  had  determined  to  have  it  in  money,  by  a  former  bill  brought  by 
him  two  years  after  the  testator's  death,  to  have  the  £4000  raised,  die. 
upon  which  a  decree  was  made :  that  it  was  not  unreasonable  to  give  a  far- 
ther power  to  exercise  his  discretion  for  himself  and  bis  family ;  and  it  it 
was  only  a  power  as  to  the  time,  it  would  have  been  given  to  the  executors 
as  well  as  him. 

For  defendant,  it  was  said,  that  in  all  events  it  should  be  laid  out  in  lands ; 
but  left  to  the  election  of  the  plaintiff  to  postpone  or  accelerate  the  pur- 
chase only :  and  that  it  was  not  material,  that  the  words  were  not  impe- 
rative on  him  to  purchase ;  for  in  a  will  desiring  an  executor  to  pay,  it  is 
looked  on  as  a  gift. 

Lord  Chancellor. 
This  will  is  penned  in  an  obscure  and  blundering  manner ;  and  there  is 
some  difficulty  in  the  construction  of  it  But  something  in  respect  of  the 
intention  is  very  plain.  First,  that  let  the  construction  of  the  litoiitatioQs 
be  what  thcy  will,  these  chaises  should  take  place  on  failure  of  George 
Johnson  and  his  family.  Next  that,  thouffh  not  laid  out  in  lands,  the 
same  person  should  have  it  Then  I  am  of  opinion,  that  the  construction 
for  the  defendant  will  best  answer  the  intention,  and  consistent  enough 
with  the  words :  though  they  are  not  absolutely  clear.  The  construction 
for  the  plaintiff  would  be  absurd ;  putting  it  in  his  power  to  vary  the  rights 
of  the  parties,  and  to  determine  whether  these  limitations  should 
take  effect  to  the  prejudice  of  his  family  or  not ;  and  he  might  eventually 
by  that  means  give  all  to  himself.    For  if  it  was  money,  and  he  had  a 

daughter,  who  died,  (as  in  fact  it  happened)  it  would  all  go  to  him. 
[  171  ]    Supposing  he  had  an  election;  the  bringing  that  bill  would  not 

determine  it ;  for  it  was  before  the  payment  of  the  whole  was 
completed  ;  before  which  time  it  was  not  to  be  laid  out  in  lands :  and  part 
of  the  relief  then  prayed  shews  it  was  not  then  raised  {g).  Devise  of  the 
profits  of  lands  is  a  devise  of  the  lands  themselves ;  and  it  was  meant,  that 
the  eldest  son  should  have  the  inheritance.    But  if  by   accident  these 

ig)  Ante,  42. 
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were  all  but  estates  for  life,  it  is  no  objection  against  the  charges  claim- 
ed by  the  defendants,  which  would  equally  arise ;  and  are  charges  on 
the  reversion  in  fee.  It  is  truly  said  for  the  plaintiff,  that  it  is  out  of 
the  testator's  power  to  make  money  go  as  land,  unless  the  court  can  con« 
sider  it  as  land  :  and  to  comply  with  the  intention  of  the  testator,  it  is  rea- 
sonable to  expound  this  clause  so,  that  he  meant  it  as  land :  and  it  must  be 
taken  so  throughout. 


BRYANT  V.  SPEKE,  Dec.  6,  1748. 

(Reg.  Lib.  1748.  A.  fol.  156.    Entered  BtyatU  v.  GouUL)' 

It  wu  the  rule  in  Lord  Hardwieke^t  time,  to  give  interest  at  5  per  cent,  on  legacies  ont  of 
personal  estate,  and  4  per  cent,  out  of  real  (I).  It  has  now  long  since  been  altered,  and 
the  general  rule  is,  that  they  shall  all  carry  interest  at  4  per  cent,  from  the  end  of  a  year 
after  the  testator  e  death  (:^).    The  case  of  maintenance  is  an  exception  (3). 

Upon  a  question  what  rate  of  interest  legacies  should  bear. 

I^rd  Chaticellor  said,  that  the  general  rule  is,  that  legacies  out  of  real 
estate  carry  one  per  cent,  lower  than  the  legal  interest;  but  if  out  of  per- 
sonal estate,  because  of  the  higher  interest  of  money  than  land,  it  shall 
carry  the  legal  interest,  unless  particular  circumstances  induce  the  court 
to  vary  therefrom :  but  for  that,  a  special  case  must  be  made. 

The  reason  of  this  is,  that  the  Ecclesiastical  court  would  give  the  legal 
interest  on  legacies  out  of  personal  estate,  as  those  in  question  were ;  and 
the  difierence  of  the  jurisdiction,  in  which  they  are  sued  for,  shall  make 
no  alteration. 

(1)  See  I  Ves.  277  ;  and  2  Ves.  239. 

(2)  Vide  Sttwell  v.  Bernard^  6  Ves.  520,  543,  543,  where  Lord  Eldon^  C.  disappovet  the 
court^s  going  further  on  particular  cireunutanees^  (except  as  to  maintenance). 

(3)  SUweU  ▼.  Bernard,  6  Ves.  52Q 


DUKE  OF  LEEDS  v.  POWELL,  Dec.  7.  1748. 

(Reg.  Lib.  1748.  A.  fol.  110.) 

Bill  in  equity  lies  for  payment  of  an  entire  rent  out  of  a  manor,  where  there  are  no  de- 
mesne lands  on  which  to  distrain  (1). 
But  it  seems  that  the  lands  must  be  indisputably  of  greater  ralue  than  the  rent 
A  manor  may  be  in  reputation,  though  not  demesnes.    Which  pass  by  the  word  numar.i 
Exception  repealing  a  whole  grant  is  void  (2).    King  may  reserve  rent  out  of  an  incor- 
poreal thing. 
Where  from  confusion  of  boundaries  no  remedy  by  distress,  the  court  wjU  relieve  (3). 

Th£  bill  was  brought  for  the  arrears  and  growing  payments  of  the  rents 
of  a  manor  (A),  granted  by  the  crown  to  the  ancestors  of  the  plaintiff 

(h)  Bill  does  not  lie  against  several  tenants  of  a  manor,  for  quit-rent,  as  there  can  be 
no  issue  between  any  two  of  the  parties ;  but  where  many  claim  one  right  in  one  sub- 
ject, such  a  bill  may  be  to  put  an  end  to  litigation.     1  Brown,  200. 

(1)  See  PtUienejf  v.  Warren,  6  Ves.  7:*. 

(2)  See  Bradtey  v.  Peixoto,  3  Ves.  324. 

(3)  See  Duke  of  Leed$  v.  Earl  Strafford,  4  Ves.  180. 

Vol  I  Y 
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Lord  Chancellob. 

Two  questions  arises  from  this  case:  First,  whether  the  plaintiflf  is  in- 
titled  to  this  rent,  as  one  entire  rent  under  a  grant  of  K.  C  2  to  Lord 
Danby  ?  Secondly  whether  under  the  circumstances,  he  is  intitied  to  relief 

here ;  or  to  be  left  to  his  remedy  at  law  \ 
[  172  ]  The  first  depends  on  this,  (which  will  determine  the  whole) 
whether  the  rent  reserved  on  the  grant  by  K\n^^  Charlts  was 
one  entire  rent  de  novn,  and  then  created ;  or  as  reservation,  by  way  of 
exception  to  the  crown,  of  the  ancient  quit-rents  payable  by  the  tenants 
of  this  manor  to  the  crown  I  and  I  am  of  opinion,  that  it  is  the  first  A 
manor  in  notion  of  law  con?i>ts  of  demesnes  in  the  hands  of  the  lord,  and 
services.  It  is  a  Imittedon  both  sides,  there  were  no  demesnes  of  this  manor ; 
though  there  were  services.  There  may  be  a  manor  in  reputation, 
though  no  demesnes.  The  King's  grant  is  in  the  most  general  words  pos- 
sible; but  the  word  re w/s  is  pjirticularly  mentioned:  although  without 
that  the  word  manor  would  have  done ;  so  that  the  demesnes,  if  any, 
would  pass  to  the  grantee;  and  the  services  also;  consisting  in  quit-rents, 
seigniory  rights,  and  casualties ;  which,  though  they  seldom  happen,  are 
to  be  taken  into  consideration,  when  a  manor  is  granted.  Was  this  other- 
wise, the  crown  must  have  accepted  them,  and  nothing  would  pass  to  the 
grantee :  and  then  the  rule  of  law  is,  that  an  exception  repealing  a  whole 
grant,  and  contrary  thereto,  is  void.  Where  the  King  grants  rent,  or 
perhaps  land  and  rent,  reserving  thereout  rent  to  his  heirs  and  successors, 
it  is  good ;  as  the  King  may  reserve  out  of  an  incorporeal  thing,  and  it  may 
enure  out  of  both :  but  in  the  case  of  a  common  person  who  can  not  do  so,  it 
would  all  arise  out  of  the  corporeal. 

Then  as  to  the  remedy,  the  plaintiff's  right  being  clear :  and  it  is  truly 
said,  that  if  he  has  remedy  at  law,  he  should  not  come  here ;  but  he  has 
none ;  for  there  are  no  demesne  lands  on  which  to  distrain,  and  he  is  a 
mere  grantee  of  the  crown  un^er  the  great  seal,  without  the  aid  of 
parliament;  and  can  have  no  remedy  against  other  lands,  which  is 
the  prerogative  of  the  crown,  or  against  the  person  of  the  defen- 
dant, and  is  therefore  substantially  and  materially  in  the  same  condition 
with  a  person  bringing  a  bill  on  the  usage  of  payment,  where  he  cannot 
distrain,  because  the  particular  lands  cannot  be  fixed  on,  from  a  confu- 
sion of  boundaries,  &lc,  so  that  he  cannot  find  out  a  fund  for  the  dis- 
tress (?) :  in  which  case,  although  he  has  legal  title,  the  court  will  decree 
for  him  by  way  of  assistance  of  his  right.  But  the  great  difficulty  is  what 
sort  of  decree  to  make;  whether  it x)ught  to  be  personally  against  the 
defendant,  without  entering  into  an  account  of  the  profits  he  has  receiv- 
ed ;  for  in  the  cases  where  the  court  has  decreed  the  arrears  and  growing 
payments,  whiph  is  prayed  here,  they  have  been  where  indisputably  the 
lands  were  of  greater  value  than  the  rents.  But  as  there  are  no  de- 
mesnes here,  or  certain  profits,  but  these  quit-rents,  the  defendant  might 
be  charged  beyond  what  he  received ;  which  would  sound  harsh  in  a 
court  of  equity,  to  give  a  remedy  to  do  a  great  injury :  like  the  case,  where 
one  comes  into  a  court  of  equity  for  a  remedy  for  rent,  and  the  land 
does  not  produce  that  rent.  I  will  therefore  take  time  to  frame  a  de- 
cree. 
[  173  ]       It  was  afterwards  settled. 

(i)  If  terre  tenant  confoundi  the  boundariet  to  prevent  a  distress,  the  lord  will 
be  intitied  to  a  commission,  1  Brown,  201. 
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J'fbt*',  The  demurrer,  for  the  plaintiff  has  remedy  at  law,  was  over- 
ruled 17th  of  March,  1746. 

For  the  plaintiff  had  been  cited  Cook  v.  Smfed,in  the  Exchequer,  which 
was  a  bill  by  a  vicar,  who  had  a  pension  granted  out  of  a  rectory  ap- 
propriate, the  payment  of  which  had  been  discontinued,  against  a 
purchaser,  who  was  decreed  to  pay  the  arrears  even  previous  to 
the  purchase  as  well  as  the  future  payments ;  and  affirmed  in  the 
House  of  Lords  (1). 

(1)  2  Bro.  P.  C.  184.  oct.  edit 


LLOYD  V.  BALDWIN,  Dec.  9.  1748. 

(Reg.  Lab.  1748.  B.  fol.  85.  entered  as  Lloyd  v.  Garth.) 

Tmchaier  or  mortgagee  under  a  decree  for  sale  or  mortgage  and  payment  of  creditors,  an- 
swerable for  the  application  of  the  money,  if  not  paid  into  court. 
So  also  if  the  debts  are  specified  in  a  schedule,  &.c.  by  the  will. 

A  DECREE  was  made,  and  directions  for  a  sale  or  mortgage,  with  appro- 
bation of  the  master ;  and  that  the  money  raised  thereby  should  be  applied 
for  payment  of  the  debts:  and  a  report  was  made  ascertaining  these  very 
debts  by  schedule. 

Instead  of  applying  as  the  decree  directed,  it  was  mortgaged  to  the  de- 
fendant; but  upon  recital  of  the  bill  and  all  the  proceedings  thereon,  the 
money  was  paid  to  a  trustee  named  by  the  defendant,  upon  trust  to  pay  it 
over  to  the  creditors ;  with  covenant  by  the  trustee  to  the  defendant. 

For  whom  it  was  now  insisted,  that  the  estate  was  not  liable  in  his 
hands  to  the  demands  of  the  plaintiffi :  but  that  supposing  it  liable,  it  was 
only  in  default  of  payment  by  the  trustee ;  against  whom  the  plaintiffi 
should  be  first  turned. 

Lord  Chaitcellor. 

If  the  court  should  not  hold  this  estate  in  the  hands  of  the  mortgagee 
to  be  liable,  it  would  be  vain  hereafter  to  make  such  a  decrca  for  the  pay- 
ment of  debts ;  for  then  any  person  might  afterward  purchase  with  full 
notice,  pay  the  money,  and  the  creditors  go  without  any  satisfaction.  It 
is  true,  it  is  an  established  doctrine,  that  on  a  trust  or  devise  for  payment 
of  debts  in  general,  without  a  specification  of  the  debts  in  a  schedule,  a  pur- 
chaser would  be  indemnified,  and  not  obliged  to  see  to  the  application  of 
the  money,  or  look  after  the  creditors  ;  which  is  in  support  of  the  trust, 
that  the  estate  may  be  sold.  But  if  there  is  such  a  specification  or  sche- 
dule, a  purchaser  or  mortgagee  is  bound  to  see  the  application  of  the  pur- 
chase-money. So  where  there  is  a  decree,  which'reduces  it  to  as  much 
certainty  as  such  a  specification :  for  the  purchaser  does  not  pay  to  the 
trustees  in  such  cases ;  but  must  see  to  the  application,  and  take  assign- 
ments from  the  creditors :  otherwise  the  purchaser  applies  to  the  court, 
and  that  the  money  should  be  placed  in  the  bank,  and  not  taken 
out  without  notice  to  him ;  the  reason  of  which  is,  that  it  is  at  [  174  ] 
his  peril. 

As  to  the  order  in  which  he  is  liable;  they  camiot,  by  what  they  have 


174  CUNNINGHAM   V.   MOODY.  [1748. 

done  among  themselves,  change  the  security  of  the  creditors ;  for  that  is 
reversing  things :  he  was  the  defendant's  own  trustee ;  and  possibly  after 
satisfaction  against  the  estate,  the  mortgagee  may  come  against  the  trust- 
tee,  from  whom  he  took  covenants. 


CUNNINGHAM  v.  MOODY  (1),  [10  Dec.  174a] 

(Reg.  Lab.  1748.  A.  foL    150.) 

Money  by  marriage  articles  to  bo  laid  out  in  land,  to  uses  of  husband  and  wife  for  Hfe, 
then  to  the  children,  as  they  should  appoint ;  in  default  of  appointment  equally  ;  if  but 
one  to  that  one  in  tail,  reversion  to  husband  in  fee.  One  daughter  :  the  trustee  pays  it 
to  her  and  her  husband  ;  she  noiheing  sui  juris^  not  separately  examined  ;  the  payment 
sufficient  to  make  it  considered  as  money,  and  sister  of  the  half-blood  may  claim  the  re- 
version in  fee  from  the  father :  but  the  husband  of  the  other  sister,  who  was  tenant  in 
tail,  will  be  tenant  by  courtesy. 

The  power  of  appointment  puts  not  the  inheritance  in  abeyance. 

Where  money  considered  as  land,  and  when  not ;  and  where  decreed  to  be  paid. 

By  articles  in  consideration  of  marriage,  £500  were  agreed  to  be  laid 
out  in  the  purchase  of  freehold  lands  of  inheritance,  to  the  use  of  the  hus- 
band for  life ;  remainder  to  trustees  during  his  life,  to  preserve,  &c.  then 
to  the  wife  for  life ;  then  to  all  and  every  child  or  children  to  be  begotten 
by  the  husband  on  her  body,  for  such  estate,  &c.  proportion,  <Slc.  as  the 
husband  and  wife  during  their  joint  lives,  by  any  writing  under  hand  and 
seal,  and  attested,  &c.  should  appoint;  in  default  of  a  joint  appointment, 
then  as  the  survivor  should  appoint :  and  in  default  of  appointment,  to  be 
equally  divided  among  the  children,  if  more  than  one  as  tenants  in  common, 
with  cross  remainders  and  benefit  of  survivorship :  if  but  one,  then  to  that 
child  and  the  heirs  of  the  body ;  in  default  of  such  issue,  to  the  husband, 
his  heirs  and  assigns  for  ever. 

They  had  issue  one  daughter,  who  married  the  defendant :  there  was 
no  appointment  The  trustee  paid  this  £500  to  the  defendant  and  his 
wife ;  who  received  it  as  money ;  for  which  they  gave  a  release,  but  upon 
recital  of  the  articles. 

The  bill  was  brought  by  a  daughter  by  a  second  marriage,  against  the 
defendant,  representative  of  his  wife,  the  daughter  by  the  first  marriage, 
for  this  £500,  which  should  be  considered  as  land :  and  that  the  reversion 
in  fee,  vesting  in  the  father,  her  half-sister  continuing  tenant  in  tail  only 
during  her  life,  was  never  seised  of  that  reversion :  the  plaintiff  must 
claim  it  as  heir  to  her  father,  and  is  not  to  take  it  from  her  sister,  from 
whom,  being  oflhe  hatf-blood,  she  could  not  claim :  like  the  case  ofpos- 
stssiofratris,  6lc.  A  person  claiming  by  descent  after  an  estate  tail, 
must  make  himself  heir  to  the  first  purchaser,  if  it  is  a  remainder ;  or  to 
the  donor,  if  a  reversion ;  apd  not  to  an  intermediate  person  to  whom  it 
descended ;  notwithstanding  that  person  might  have  done  what  he  would 
with  it :  as  the  sister,  being  tenant  in  tail,  might  here.  Kettow  v.  Rowdtn, 
3  Mod.  and  Cartk.  126,  and  Giffard  v.  Barb  ft,  November  21,  1740,  where 
Dr.  Carew  settled  an  estate  on  himself  for  life,  with  remainders  to 
[  175  ]  his  sons  in  tail,  reversion  in  fee  to  his  own  right  heirs :  one,  seized 
of  the  estate  tail,  and  die  reversion,  confessed  a  judgment ;  the 

(1)  As  to  this  COM,  iee  p%i  LordLm/ghbarougK,  C  2.  Vsa.  jon.  707. 
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entail  descended  to  others ;  and  then  the  reversion  coming  into  poesessiony 
the  question  was,  whether  it  was  affected  with  the  judgment;  and  that  it 
was  not,  Kellow  y.  Rowden  was  insisted  on,  because  a  reversion  in  fee  was 
not  assets ;  but  his  lordship  held,  that  it  was  liable  to  be  granted,  charged, 
or  leased:  and  that  a  lien  might  be  created  on  it  by  statute  or  judgment; 
and  that  Kellow  v.  Rowden  was  not  applicable,  because  the  question  turn- 
ed on  the  manner  of  pleading. 

For  defendant :  his  wife  having  it  in  her  power,  even  by  fine,  to  bar  the 
limitatioos,  upon  a  bill  brought  by  her,  the  court  would  have  decreed  the 
money  to  be  paid  to  her ;  and  therefore  the  trustees  voluntarily  paying  it 
to  them,  makes  no  alteration.  That  money  to  be  laid  out  in  land,  should 
be  considered  as  land,  is  but  a  fiction  of  a  court  of  equity,  and  not  an  uni- 
versal rule ;  for  it  may  be  devised  by  a  will  with  two  witnesses ;  what  is 
contended  for,  might  be  mischievous ;  for  it  would  be  difiicult  to  say,  how' 
long  this  should  contmue,  as  it  might  go  to  several  others  in  succession. 

Lord  Chaitoellor. 

So  it  might  in  Edwards  v.  Lad^  Warwick  [2  P.  W.  171]. 

For  defendant :  no  such  mterest  vested  in  the  ancestor  of  the  plaintiff 
as  could  descend  to  her;  the  reversion  in  fee  never  vesting  in  the  father, 
because  during  his  whole  life,  the  inheritance,  supposing  a  purchase  made, 
was  in  abeyance ;  for  as  he  might  have  limited  it  to  any  child  in  fee,  and 
the  provision  over  in  default  of  appointment  would  be  then  out  of  the 
question,  it  was  a  springing  use  resting  in  suspence  during  his;  if  was  held 
by  his  lordship  in  the  case  of  Lord  Conway  (1),  August  1740,  that  such  a 
power  to  appoint  prevented  any  thing  from  vesting  during  the  father's 
life,  so  as  to  enable  the  plaintififto  claim  from  him  by  descent.  And  in  this 
case,  the  father  had  no  power  to  charge  or  alien,  being  tenant  for  life  of 
the  whole ;  and  his  appointee  would  take  it  paramount  to  any  such  alie- 
nation by  him.  But  if  it  is  to  be  considered  as  land,  the  defendant  having 
had  a  child  will  not  be  hurt  by  the  laches  of  the  trustee,  but  is  intitled  to 
be  tenant  by  courtesy. 

Lord  Chancellor. 

I  have  no  difficulty,  unless  on  the  authority  of  Lord  Conway's  case, 
which  1  do  not  remember :  my  present  thoughts  are  these. 

The  first  and  fundamental  question,  upon  which  all  will  turn  is,  wheth- 
er this  is  to  be  considered  as  land  or  money  ?  for  if  the  latter,  the  plain- 
tifTg  claim  is  at  an  end ;  but  clearly,  according  to  all  the  rules,  *  it  must 
be  taken  as  land ;  as  it  certainly  was  at  first,  and  after  the  marriage  had, 
being  bound  by  the  articles :  the  acts  done  are  not  sufficient  to 
bave  it  considered  as  money,  {k)  Upon  a  bill  by  tenant  in  fee,  [  176  ] 
the  court  would  decree  it  to  be  paid  in  money,  because  he  might 
immediately  sell  the  land,  and  turn  it  into  money;  and  the  old  rule  was, 

*  2  Brown'i  Chan.  Ca.  56.    6  Brown's  Pari.  Caa.  269,  even  as  to  collataral  hein.    1  P. 
Wmg.  1 10,  172.    Prec  Chan.  400. 
{k)  1  P.  Wms.  130.    2  P.  Wms.  173.  Atk.  453.    3  Atk.  447. 


(I)  Bam.  Ch.  153.    £t  vide  poit,  859, 261,  and  2  V«s.  jun.  707. 
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that  the  court  would  also  decree  it  so  upon  a  bill  b  j  tenant  in  tail,  with 
remainders  over.  And  thus  it  stood  till  the  case  of  Coliual  v.  Shadwellj  1 
P.  ffms.  471,  486,  where  Lord  Cowper  held,  the  remainder-man  should 
have  his  chance,  as  it  could  not  be  barred  but  by  recovery,  which  required 
time,  and  would  not  direct  it  to  be  paid  in  maaej ;  and  the  accident  of 
the  death  of  tenant  in  tail  in  that  case  before  a  recovery,  shewed  the  re- 
mainder-man's interest  in  so  glaring  a  light,  that  it  has  established  the 
precedent  ever  since  (2).  (/)  But  where  the  remainder  can  be  barred  by 
fine,  the  court  will  decree  it  in  money  (3) ;  but  here  was  tenant  in  tail,  re- 
version in  fee  in  one  moiety  to  herself:  and  therefore  certainly  if  she  was 
ndjuris^SLud  brought  a  bill  for  the  money,  a  moiety  would  be  decreed  to 
be  paid  to  her,  the  other  moiety  to  be  put  out  at  interest,  to  go  as  the  pro- 
fits of  the  land  would ;  but  here  she  was  a  feme  covert ;  and  then  the  rule 
k,  that  although  she  had  the  reversion  in  fee  of  the  whole,  it  should  be 
laid  out,  unless  some  further  act  was  done,  by  her  coming  into  the  court 
to  be  solely  and  separately  examined,  analagous  to  the  form  of  a  fine  at 
law ;  and  then  if  she  declared  her  consent  to  have  it  in  nMHiey,  without  the 
influence  of  the  husband,  the  court  would  decree  it  so:  if  she  was  in  the 
country,  and  could  not  come,  there  would  be  an  order  in  nature  of  a  dedt- 
mus  polestatem  to  examine  her  there,  which  would  take  up  time ;  the 
payment  of  the  money  therefore  to  them,  she  not  being  sui  juris^  is  not 
equal  to  a  decree  of  this  court:  nor  is  the  release  sufficient  to  cause  it  to 
foe  taken  otherwise  than  as  land,  not  being  equal  to  a  fine,  or  sole  and  se- 
parate examination,  declaring  her  free  will  (m) ;  nor  can  it  change  the 
equitable  quality,  this  money  has  gained,  of  being  considered  as  land. 

Next  as  to  the  consequences  of  this.  The  first  is,  that,  as  she  would 
be  tenant  in  tail  of  the  land,  and  had  the  same  interest  in  the  money  (n), 
the  husband  surviving,  is  intitled  to  be  tenant  by  courtesy,  according  to 
the  case  ofSweetapple  v.  Bindorij  2  Vern,  536,  although  the  court  does  not 
give  that  indulgence  in  the  case  of  dower. 

Next  as  to  the  inheritance:  and  if  the  plaintifi*must  claim  this  rever- 
sion in  fee  from  her  sister,  she  cannot  have  it :  because  being  but  of  half- 
blood  to  her,  she  cannot  be  heir.  But  I  am  of  opinion,  that  she  may  claim 
it  from  her  father,  who  took  also  an  estate  for  life  by  the  same  settlement ; 
so  that  according  to  the  ordinary  rules  it  vested  in  him :  and  whoever 
takes  afterward  must  take  through  him.  It  is  certain,  that  were  no  per- 
son is  seen  or  known,  in  whom  the  inheritance  can  vest,  it  may 
[  177  ]  be  in  abeyance :  as  in  a  limitation  to  several  persons,  and  the 
survivor,  and  the  heirs  of  such  survivor ;  because  it  is  uncertain 
who  will  be  survivOT  j  but  the  freehold  cannot,  because  there  must  be  a 
tenant  to  the  pracipe  always.  The  fee's  being  in  abeyance  has  in  some 
cases  occasioned  an  act  of  parliament  to  remedy  it;  but  here  it  was  not 

(2)  See  40  Geo.  3.  ch.  56.  Lord  Eldon's  act. 

(3)  See  JVafford  v.  Boehm,  3  Atk.  447. 

(/)  In  3  P.  Wins.  13.  Lord  King  would  not  decree  so,  and  said  be  ought  to  regard  the 
issue  in  t&il  as  well  as  the  remainder  man,  and  leave  him  his  chance,  for  a  fine  is  a  thing 
of  time. 

(m)  Where  a  sum  of  money  is  in  the  hands  of  one,  without  any  other  use  but  for  him- 
self, it  will  be  esteemed  money  and  the  heir  cannot  claim.    1  Brown,  338. 

(n)  There  must  be  a  seisin  in  law  or  equity  to  intitle  husband  to  be  tenant  by  the  cour- 
tesy.   Post,  307. 
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80 :  nor  does  the  power  of  appointment  make  any  alteration  therein,  for 
the  only  effect  thereof  is  (o),  that  the  fee  which  was  vested,  was  thereby 
subject  to  be  divested,  if  th«  whole  was  appointed ;  or  if  part,  so  much,  as 
was  not  drawn  out  of  the  inheritance,  still  remained  in  the  father  as  part 
of  the  old  fee.  And  there  is  no  occasion  to  put  the  inheritance  in  abey- 
ance ;  which  the  court  never  does  but  from  necessity,  and  will  so  mould  it  by 
opening  the  estate  as  in  Lewis  Bowlegs  case  and  several  others,  as  best  to 
answer  the  purposes  of  the  limitations.  But  if  the  appointment  was  not 
made,  it  remained  undisturbed. 

Then  the  question,  if  it  can  be  called  one,  is,  whether  this  reversion,  so 
vested  in  the  father,  can  descend  to  the  plaintiff,  sister  of  the  half-blood  T 
and  I  think  it  may,  according  to  Kellow  v.  Rowden  and  other  cases ;  for 
where  not  clothed  with  possession,  it  follows  the  rule  of  possessio  fratris, 
&€.  although  it  is  not  exactly  the  same  case ;  ancj  the  determination  in 
Kellow  V.  Rowden  comes  up  to  this.  It  was  there  held  to  be  sufficient 
to  make  himself  heir  to  the  person,  in  whom  it  first  vested,  without  men- 
tioning the  intermediate  persons  who  never  had  the  actual  possession  of 
the  fee,  but  barely  the  reversion ;  although  they  might  have  charged,  con- 
veyed, or  aliened  it ;  and  the  court  never  is  sorry  to  see  this  happen  be- 
tween brothers  and  sisters  of  the  half-blood  by  the  same  father ;  it  best 
answering  the  intention  and  rule  of  nature. 

Plaintiff  therefore  is  intitled  to  this  money,  which  must  be  consi- 
dered as  land ;  but  the  defendant  is  intitled  to  it  during  life.  But  this 
not  so  clear  a  case  as  to  give  the  plaintiff  costs  out  of  the  defendant's  in- 
terest 

(o)  I  P.  Wms.  616.    Feorne,  275.    2  Roll.  Abr.  418. 
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(Reg.  Lib.  1748.  B.  fol.  22.) 

In  a  tait  to  establish  a  will  in  eqaitj,  aU  the  witnesses  to  it  should  be  examined,  or  proof 
given  of  their  deaths  (1).  * 

Upon  a  hill  for  estahlishment  of  a  will  and  performance  of  the  trust,  it 
was  objected,  that  only  two  of  the  witnesses  to  the  will  were  examined, 
and  some  account  ought  to  be  given,  why  the  third  was  not :  as  that  he 
could  not  be  found,  &.c. 

Lord  Chancellor  heW  it  necessary  to  the  establishment  of  a  will ;  for  if 
after  the  decree  the  heir  at  law  should  controvert  it,  the  court  would  order 
an  injunction :  nor  did  he  care  to  make  a  precedent  to  the  contrary ;  for 
if  this  other  witness  was  called,  he  might  say  something  mate- 
rial against  it :  and  therefore  ordered  it  to  stand  over  till  t^e  [  178  ] 
third  was  examined.  ' 

(1)  Vide  the  notes  to  Otayton  ▼.  Atkimon,  post,  2  Vol.  454. 
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WILLET  V.  SANDFORD,  December  12,  lir48. 

(Reg.  Lib.  1748.  B.  fol.  529.  entered  ^  WiUtt  v.  WindnweJ^    See  Potty  S86. 

DeviM  before  the  mort-main  act  [1],  and  a  codicil  after  it,  not  disturbing  the  charitable 
trust,  but  devising  to  the  same  use,  and  adding  two  more  trustees,  is  not  rendered  void, 
although  the  codicil  attempted  to  unite  another  piece  of  land  in  the  trust.  The  codicil 
no  revocation. 

Heitry  Wiwdowe  made  his  wUl  December  13,  1734,  deviring  the  bulk 
of  his  real  estate  to  three  trustees  on  certain  trusts,  and  some  partkalar 
lands  to  charitable  uses.  In  1744  he  makes  a  codicil ;  ivhich,  he  publishes 
and  declares,  should  be  annexed  to,  and  be  taken  as  part  of  the  will :  and 
thereby  making  some  alteration  in  the  disposition  of  the  trusts  of  the  bulk 
of  his  estate,  alter  reciting  the  devise  to  the  charity,  he  devises  the  same 
lands,  together  with  another  piece  of  land,  to  the  same  three  trustees  and 
two  others  and  their  heirs,  upon  the  same  special  trusts  and  confidences  as 
in  the  will ;  makes  some  alteration  in  the  legacies  in  the  will,  and  con- 
cludes with  the  confirming  all  other  parts  of  the  said  former  will. 

Upon  a  bill  by  the  creditors  and  legatees,  a  question  arose  between  the 
defendants,  whether  this  trust  for  the  charity  can  take  effect  T 

For  the  heir  at  law  it  was  insisted,  that  by  the  codicil  the  devise  of  these 
lands,  both  as  to  the  legal  estate  and  the  trust,  is  revoked ;  and  so  being  a 
new  devise  to  five  trustees  for  the  charity,  and  made  after  the  mortmain 
act  took  place,  it  was  void,  and  the  lands  descend  to  the  heir  at  law.     The 
rule  in  the  construction  of  that  statute,  and  in  the  application  of  the  cases 
thereto,  is,  that  if  it  would  then  have  been  good,  the  statute  makes  it  void 
for  benefit  of  the  heir  at  law ;  as  was  held  by  his  Lordship  in  Arnold  v. 
Chapman^  12  July^  1748,  [Ante,  108.]  neither  in  respect  of  the  legal  or 
equitable  estate  could  the  court  say,  this  codicil  was  not  a  new  devise  of 
the  whole.     The  whole  fee  at  law  is  certainly  altered ;  passing  to  difiler- 
ent  persons  in  different  manners.    The  claim  must  be  by  them  under  the 
codicil;  and  in  their  five  names  must  an  ejectment  be  brought,  and  they 
must  have  joined  in  a  conveyance.     The  adding  more  land,  shews  an  intent 
to  make  a  new  regulation :  although  the  argument  in  general  is  in  favour 
of  the  intention ;  yet  here  the  heir  at  law  may  take  against  it  by  the  re- 
sulting trust    Revocation  of  wills  in  general  are  very  easily  effected  in 
point  of  law ;  any  act  shewing  a  change  of  mind,  though  ineffectual  in 
itself,  will  do  it :  of  which  there  are  several  cases  in  Montague  v.  Jtfftrits, 
1  RoL  ^b.  615,  616.  JWo.  429.  such  as  a  feoffment  without  livery.     In 
Lord  LtWo/n^5  case  both  below  and  in  the  House  of  Lords  (I ),  it  was  held 
a  revocation  (2),  though  the  uses  intended  thereby  never  took  effect     So 
in  a  conveyance  in  a  man's  life-time,  which,  for  want  of  a  proper  inrolment 
cannot  take  effect  as  to  the  charity,  yet  would  be  a  revocation 
[  179  ]   of.  the  will    A  devise  to  A.  and  his  heirs,  and  a  codicil  made 
afte»  the  statute  devises  it  to  J5.    In  trust  for  a  charity;  that 
would  be  a  revocation,  and  result  for  the  heir. 

(1)  See  ante,  36,  and  post,  225. 

.   (1)  lEq.  Ab.  411. 
(2)  See  the  Earl  oflkfutlert  case,  7  Ves.370. 
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Lord  Chancclloiu 

Have  you  any  authority  for  that?  Suppose  it  was  a  devise  to  ^.  and 
his  heirs:  and  a  codicil  give  the  same  land  to  a  monk  and  his  heirs? 

For  the  heir :  That  would  be  a  revocation,  as  the  feoffment  would :  for 
the  trusts  being  void  as  to  the  objects,  makes  no  dilTerence  in  law  or 
equity  as  to  the  revocation.  Howard  v.  Howard,  was  a  very  extraordina- 
ry case,  which  came  out  of  the  J^orth :  where  one  made  a  will  in  favour 
of  a  mistress,  whom  he  afterward  married  publickly ;  and  in  considera- 
tion of  the  marriage  settled  the  estate  upon  her  in  fee.  Upon  a  bill  to 
set  it  aside,  it  was  held  by  your  Lordship^  that  the  will  was  very  providen- 
tially revoked  by  the  settlement,  altiiough  the  uses  of  the  instrument 
could  not  take  enect  It  is  not  necessary  to  the  revocation  of  a  will  or 
deed,  that  all  or  any  of  the  uses  should  be  changed ;  for  another  instru- 
ment limiting  to  the  same  uses  would  revoke  the  former ;  being  sufficient 
to  change  the  instrument ;  as  by  recovery,  lease  and  release,  or  feoff- 
ment to  the  use  of  the  will.  It  may  be  said,  there  are  revocations  in  law, 
which  are  not  held  so  in  equity ;  as  in  a  mortgage,  which  shall  be  consider- 
ed in*equity  a  revocation,  only  so  far  as  the  charge  goes :  but  wherever 
equity  does  not  consider  that  a  total  revocation,  which  would  be  so  in  law, 
it  is,  where  the  matter  is  looked  on  in  quite  a  difierent  light,  from  what  it  is 
in  law :  as  the  mortgage  is  considered  here  as  personal  estate,  and  a  per- 
sonal charge  on  land :  but  it  is  otherwise,  where  considered  the  same  way 
here  as  in  law:  as  in  a  recovery  by  tenant  in  tail  to  effectuate  a  will,  it 
is  a  revocation  of  the  will.  The  cases,  where  it  has  been  held  void  by 
reason  of  the  imperfection  of  the  act  done,  (the  statute  of  frauds  requir- 
ing particular  circumstances  to  revoke)  as  in  Onions  v.  Tryers  (1),  do  not 
come  up  to  this ;  in  which  there  is  no  defect  in  the  solemnity  of  the  execu- 
tion, but  an  incapacity  in  the  object  But  the  codicil  is  good,  and  cannot 
be  esteemed  a  concurrent  act  with  the  will,  so  as  to  pass  by  both;  the 
proper  business  of  it  being  to  revoke,  as  that  is  the  efiect  of  every  altera- 
tion. By  the  Roman  law,  a  codicil,  not  being  so  strong  as  a  will,  could 
not  devise  away  the  inheritance :  but  in  our  law  it  is  a  new  devise. 
Suppose  the  will  void,  as  if  one  of  the  witnesses  was  a  legatee:  it  would 
take  effect  by  the  codicil. 

Lord  Chancellor.  (  180  ] 

Then  the  codicil  referring  to  the  will,  and  being  weU  etecu- . 
ted  according  to  the  statute  of  frauds,  would  be  a  republication  of  the 
wiU. 

For  the  heir :  But  still  it  operates  as  a  new  devise :  as  in  case  of  a  re- 
purchase, it  would  be  a  revocation  of  the  will,  notwithstanding  it  was  put 
m  the  same  plight  It  is  admitted  to  be  void  as  to  the  new  devised  lands ; 
and  the  trust  being  to  perform  under  the  codicil,  be  could  not  mean,  it 
should  stand  as  the  will. 

For  the  charity :  The  intent  is  the  whole  of  the  case,  for  the  revocation 
cannot  operate,  if  an  intent  not  to  revoke  is  shewn :  and  revocations  are 
never  favoured.  It  is  common  to  put  an  end  to  the  legal  estate,  and  yel 
leaye  the  equitable  to  take  effect:  as  if  the  trustee,  to  whom  the  legal 
estate  is  given,  dies  in  life  of  the  testator ;  it  will  not  alter  the  trust :  but 

(1)  1  P.  W.  34S. 

Vol.  I.  Z 
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the  court  would  carry  it  into  execution ;  with  this  differencey  that  in  one 
case  the  heir  at  law  would  be  a  trustee,  in  the  other  those  named  by  the 
testator ;  and  even  on  the  foot  of  a  charitable  appointment,  although  no 
trustee  at  all,  the  court  would  Qarry  it  into  execution,  upon  the  statute  of 
Elizabeth:  so  where  the  intent  was  to  charge  for  the  benefit  of  a  third  per- 
soUf  and  the  trustee  dies.  The  difierence  between  the  legal  and  trust  es- 
tate is  only  a  fiction  in  law ;  the  legal  estate  being  only  nominal  The 
codicil  only  meant  to  add  to  the  trustees;  not  revoke  the  trusts:  and 
may  stand  with  the  will,  agreeable  to  the  general  notion  of  codicils.  The 
express  revocation  in  part  shews  an  intent  not  to  revoke,  where  not  so  ex- 
pressed. A  recovery  by  tenant  in  tail  is  a  revocation,  because  the  estate 
is  thereby  otherwise  disposed  of,  and  given  to  him  in  fee.  So  of  the 
void  instruments,  plainly  snewing  an^ntent  that  the  devisee  should  not  take. 
Arnold  V.  Chapman  is  diflferent ;  and  would  not  have  been  so  determined 
but  from  the  peculiarity  of  the  circumstances,  and  was  from  necessity^  be- 
cause it  could  go  to  no  other  than  the  heir. 

Lord  Chancellor  said,  that  there  being  some  nicety  in  the  question,  he 
would  reserve  it  for  consideration.    See  Post,  186. 


WHARAM  V.  BROUGHTON,  December  17,  1748. 

Abatement  and  reTivor. — BllX  pro  eonfeuo. 

Sequestration  to  compel  performance  of  a  decree  abated  by  death  of  plaintiE 

As  also  the  suit  abates,  a  further  act  being  necessary ;  so  that  a  bill  of  revivor  most  be 
filed ;  no  tub,  tci^fcu  as  the  decree  was  not  signed  and  inrolled. 

Fieri  faeiat  not  abated  by  death  of  plaintiff;  the  right  being  vested.  Otherwise  of  an 
extent  where  a  liberate  necessary.  So  of  a  sequestration,  because  a  further  act  neces- 
sary. 

There  was  a  decree  against  Broughton  for  payment  of  a  sum  of  mo- 
ney ;  for  non-performance  of  which  process  of  contempt  issued  against 
him :  all  which  he  stood  out ;  and  a  sequestration,  and  seizure  of  his  goods 

and  of  a  leasehold  estate ;  of  which  one  Hammond  had  taken  an 
[  181  ]    assignment  from  Broughton  and  Steel  from  Hammond.    Steel 

comes  in  and  makes  claim  of  his  interest ;  which  is  sent  to  the 
master  to  be  examined ;  to  prove  which  an  order  was  made,  that  Ham- 
mond  should  be  commited,  unless  he  submitted  to  be  examined.  The  pos- 
session of  the  leasehold  estate  consisting  of  an  inn  was  ordered  to  Steely  who 
should  give  a  recognizance  with  a  condition  for  his  answering  for  the 
value,  and  accounting  for  the  profits  made,  insuch  manner  as  the  court  upon 
hearing  the  report  should  direct :  and  the  order  made  on  hearing  that  re- 
port was,  that  Steel  should  pay  to  the  sequestrators  what  should  be  found 
due  on  that  account  In  the  examination  of  Steel  it  was  said,  that 
Broughton  told  him,  he  intended  to  withdraw  himself;  but  now  there 
was  an  affidavit  of  his  being  beyond  sea  for  about  four  years,  nor  was  the 
decree  against  Broughton  ever  signed  and  inrolled. 

The  plaintiff  in  the  cause  dymg,  the  question  was,  whether  a  revivor 
was  necessary  by  his  representative,  the  widow  and  executrix,  to  keep 
up  the  sequestration  ?  if  so,  whether  there  were  any  circumstances  in 
this  case  to  dispense  therewith. 
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Lord  Chancellor. 

ConsideriDg  the  circumstances  of  the  case,  and  the  great  delay,  and 
bad  behaviour  of  the  defendant  in  the  suit,  I  do  not  wonder  that  the  re- 
presentatives of  the  plaintiff  struggles  to  have  the  most  expeditious  pro- 
ceeding, and  to  prevent  further  delay  by  the  forms  of  the  court ;  and  the 
same  reason  will  induce  me  to  assist  her,  if  a  foundation  for  it,  as  far  as  pos- 
sible, consistent  with  the  rules  of  the  court  But  unless  on  one  particular 
circumstance,  {Broughton*s  absconding)  concerning  which  more  evidence 
has  been  this  day  laid  before  me,  there  is  no  foundation  to  let  this  pro- 
ceeding go  on  without  reviving  the  suit. 

The  matter  consists  of  two  parts :  the  exception  by  Steel,  coming  in  to 
be  examined  on  his  claim  of  interest;  and  the  motion  on  the  behalf  of 
Hammond  to  discharge  the  order  although  no  party,  and  admitting  he  has 
no  interest,  and  is  onTv  brought  before  the  court  to  clear  the  question  of 
the  claim  of  Steel.  The  order  made  on  him  was  not  in  the  strict  form ; 
but  to  assist  the  justice  of  the  case,  as  there  appeared  to  be  a  connection  and 
collusion  between  them:  BroughtorCs  assignment  to  Hammond  being  near 
the  time  of  his  absconding. 

It  is  insisted  for  the  plaintiff,  that  Steel  has  not  made  the  point  of  abate- 
ment one  of  the  exceptions,  although  he  has  excepted  to  the  merits:  but 
if  there  is  an  abatement  in  fact,  and  a  report  made  during  that 
abatement,  all  this  may  be  irregular,  and  the  representative  of   [  182  ] 
the  plaintiff  not  have  the  benefit  of  it,  notwithstanding  all  that 
has  been  done. 

The  first  question  is,  whether  there  is  a  necessity  by  the  general  rules 
of  the  court,  that  the  suit  should  be  revived  on  the  death  of  the  plaintiff? 
The  second  question  if  so,  yet  whether  there  are  sufficient  circum- 
stances in  the  case  to  induce  and  warrant  a  court  of  equity  to  go  out  of 
that  rule,  and  to  excuse  the  representative  from  reviving  1 

Upon  the  first  two  things  are  to  be  considered :  whether  the  sequestra- 
tion, issued  to  compel  performance  of  the  decree,  abated  by  death  of 
the  plaintiff,  and  whether  the  suit  itself  abated  7 

As  to  the  first,  it  is  very  clear  (p)  that*  it  is  abated  ;  all  the  cases  being 
to  that  purpose  and  none  to  the  contrary.  A  distinction  has  been  endea- 
voured between  an  abatement  by  the  death  of  the  plaintiff  and  of  the  de- 
fendant :  and  the  cases  cited  are  said  to  be  of  the  death  of  the  defendant : 
but  there  is  no  such  diveraity :  and  an  abatement  by  a  circumstance  aris- 
ing by  the  plaintiff  is  stronger.  It  is  always  so,  where  it  is  by  act  of  the 
party:  as  in  case  of  marriage  by  z,feme  sole  plaintiff:  she  cannot  bring 
her  husband  as  party  to  the  suit  immediately,  but  must  bring  a  bill  of  re- 
vivor*. Whereas  by  the  marriage  of  a /erne  sole  defendant  it  does  not 
abate,  but  the  plaintiff  may  proceed,  only  entering  the  name  of  husband 

ip)  3  Atk.  594.  and  1  Vera.  58.  contra  where  it  if  held,  a  toqaestration  that  iaiuefl  ai 
meaoe  prooeei  falls  with  the  death  of  the  penoni,  twut  where  it  inaee  for  non-perfor- 
mance  of  a  decree ;  but  in  2  P.  Wmi.  621.  it  is  heJd  to  be  a  peraoaal  process  which  abates 
bj  the  death  of  the  party,  and  therefore  differs  from  an  extent  on  a  judgment  which  does 
not  abate ;  also  a  sequestration  takes  in  the  whole  profits,  an  extent  only  a  moiety. 

*  The  reason  of  this  is,  that  a  plaintiff  seeking  to  obtain  a  right,  the  defendant  may  be 
iajured  by  answering  to  one  not  entitled  to  sue ;  but  a  defendant  only  justifying  posses- 
sion, the  plaintiff  cannot  be  injured  by  a  decree  against  one  holding  that  possession ;  but 
m  the  first  case  a  neglect  of  a  bill  of  reviTor  is  not  error  to  reverse  a  decree.  Chan.  Pleatt 

n. 
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and  wife  in  the  suit  It  is  admitted,  that  if  a  decree  be  only  eJtecutory^ 
or  quod  computet,  the  death  of  the  party  abates ;  but  it  is  insisted  that 
this  is  an  absolute  decree,  the  suit  at  an  end  and  executed,  and  the  se- 
questration shall  npt  abate.  But  this  is  not  the  rule  of  the  court ;  for  a 
sequestration  being  only  laid  on  and  never  executed,  not  affecting  the 
thing,  but  only  a  pei^nal  contempt  for  non-performance  of  a  decree,  by 
death  of  either  party,  (though  the  cases  are  generally  of  the  defendant) 
it  falls  to  the  ground:  as  in  Bligh  v.  Lord  Damlty,  2  P.  Wms,  619,  and 
in  the  great  case  of  Colston  v.  Gardner^  2  C.  C.  43 ;  where  it  is  imperfect^ 
ly  reported ;  for  Lord  NoUingham^s  argument  is  very  clear  and  well  con- 
nected, as  I  have  seen  it  in  a  manuscript  of  his  own,  wherein  he  refers  to 
Bland  v.  Wiiham,  before  Lord  Sliafiesbury  ;  saying,  that  after  a  sequestra- 
tion laid  on  against  a  father,  and  land  descends. to  the  issue  in  tail,  the  se- 
questration is  discharged,  as  in  the  case  of  Lord  AtlioL  Whether  it  con- 
tinued against  the  fee-simple  lands,  was  not  then  debated ;  but  he  conceiv- 
ed it  did  not,  unless  the  suit  revived  against  the  heir  and  executor,  al- 
though the  son  came  in  during  the  father's  life,  and  set  out  a  title  by  con- 
veyance, because  after  the  father's  death  he  has  a  new  title  as  heir.  So 
in  Burdet  v.  Hockey y  in  1682:  where  the  bill  set  forth  a  suit  against  the 
late  husband  of  the  defendant ;  and  a  decree  in  his  life ;  and  that  for  not 

obeying,  contempt  issued  against  him ;  and  sequestration  against 
[  183  ]   the  real  and  personal  estate  till  satisfaction ;  and  he  dying,  the 

said  commission  was  renewed  by  order  of  the  court,  and  an  in- 
junction ordered :  the  bill  was  in  aid  of  the  sequestration.  Demurrer 
thereto,  for  that  by  the  plaintiff's  own  shewing  the  defendant  being 
dead,  the  sequestration  abated,  it  not  being  for  the  lands  in  question,  or 
for  any  rent,  or  incumbrance  thereout,  but  for  a  personal  duty  in  dis- 
obeying the  decree ;  and  the  rather  for  that  after  his  death,  no  »%J)pafia 
in  nature  of  scu  fa,  yet  issued  against  the  defendant  and  heir,  whereby 
they  might  come  in  and  make  defence.  The  demurrer  was  allowed :  and 
the  injunction  for  staying  the  defendant's  proceedings  at  law  dissolved ;  so 
that  a  revivor  was  held  necessary.  So  in  Hide  and  Ramshaw  v.  Green- 
hill^  August  1746,  where  it  was  taken  for  granted,  that  by  the  death  of 
the  defendant  the  sequestration  abated;  and  the  plaintin  brought  a  bill 
of  revivor  against  the  defendant's  executors  and  residuary  legatees.  The 
question  was  only,  how  far  (he  sequestration  was  revived  against  the  lands 
or  personal  estate!  and  I  was  of  opinion,  that  being  a  decree  for  a  perso* 
nal  duty,  it  was  only  against  the  personal  estate ;  and  that  the  sequestra- 
tors should  account  to  the  heir  at  law  for  the  profits  of  the  lands  received 
after  the  defendant's  death :  which  is  agreeable  to  the  rule  of  law.  This 
proceeding  by  dispensing  with  revivor  is  endeavoured  to  be  shewn  confor- 
mable to  the  rules  of  law  concerning  executions ;  but  it  is  not  so ;  as  ap- 
pears Clerk  V.  Withers^  2  Lord  Raymond  1072,  where  it  is  held,  and  cer- 
tainly is  so,  that  if  unon  a  JL  fa.  on  a  judgment  against  the  defendant,  af- 
ter the  goods  are  lodged  with  the  sheriff,  which  biDds  them,  the  plaintiff 
dies,  the  execution  being  begun,  the  feri  facias  is  not  abated ;  the  reason 
of  which  is,  that  in  ^  fieri  facias  on  a  judgment  the  sheriff  is  directed  to  le- 
vy the  money  to  the  use  of  the  plaintiff;  as  the  words  of  the  writ,  ad  red- 
dendum^^'c.  shew;  and  therefore  by  the  seizure  of  the  goods  and  delivery 
to  the  sheriff,  the  property  is  changed:  and  though  the  writ  commands  to 
h&ye  the  money  m  court  at  the  Saj,  the  sheriil  may  pay  the  money  to 
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the  plaintiff;  in  which  he  is  warranted  by  law,  though  he  cannot  deliver 
the  goods  over  to  the  plaintiff;  but  if  a  further  act  and  process  of  execu* 
tion  is  necessary  to  be  done  by  the  court,  the  law  is  otherwise.    There- 
fore if  after  such  Jieri  facias  ^e.  the  plaintiff  died,  and  the  sheriff  levies 
only  part,  not  finding  goods  enough  for  the  residue,  and  returns  so  much 
toward  satisfaction  of  the  debt,  quod  paraf*  kabet,  a  second ^^n/acia^  may 
issue  to  levy  the  residue,  but  the  executors  cannot  have  it  without  revivor 
of  the  judgment.    Whereas  in  the  other  oase  the  death  of  the  plaintiff 
afterward  makes^no  alteration;  the  right  being  vested  by  the  execution 
laid  on  the  goods,  according  to  the  opinion  of  Kelyngy  1  Ltv.  282.     fiut 
Holt  distinguishes  all  this  from  the  case  of  an  extent,  Cr.  C.  450.  by  which 
DO  right  was  vested ;  a  liberate  being  necessary :  which  comes 
near  to  the  case  of  a  sequestration :  which  partakes  not  of  the   [  184  ] 
nature  of  2l  Jieri  facias  j  but  of  a  writ  of  extent  on  a  recognizance 
or  distringas  ;  vesting  no  right  in  the  party,  because  the  execution  is  not 
complete,  but  a  further  act  of  the  court  necessary ;  which  whether  by 
process  or  order  makes  no  difference :  and  that  further  act  is,  that  after 
seizure  by  the  commissioners  of  the  goods  and  profits  of  the  lands,  and  re- 
turn to  the  court,  the  party  must  apply  to  the  court,  to  have  an  account  of 
the  sequestration  taken,  and  an  order  made  for  sale  of  the  goods  toward 
satisfaction  of  the  duty  decreed  him :  without  which  he  cannot  have  it 
For  the  writ  of  sequestration  does  not  require  the  sequestrators  to  levy  to 
the  use  of  the  plaintiff,  but  only  to  detain  and  keep  in  their  hands  till  the 
sum  IS  fully  paid*  the  contempts  cleared,  and  the  court  make  further  order 
to  the  contrary.    It  is  not  of  a  great  many  years  standing,  that  the  court 
has  ordered  goods  to  be  sold,  to  satisfy  payment  after  a  decree ;  but  it  is 
very  lately,  that  the  court  has  ordered  it  for  a  collateral  contempt  in  pro- 
ceedingbefore  a  decree ;  which  the  court  now  does  in  aid  of  its  proceed- 
ings.   By  the  plaintiff's  death  therefore  before  that  further  act,  something 
must  be  regularly  done  by  the  executor  to  revive  the  process  and  suit ;  the 
party  having  a  right  to  make  a  defence  thereto ;  for  he  may  set  up  some 
collateral  bar;  as  in  the  case  of  a  will,  he  may  deny  the  seal  of  the  ordina- 
ry ;  and  the  law-books  suppose  he  may  be  able  to  shew  a  release.    To  that 
it  is  said,  that  this  might  be  material,  if  the  present  proceeding  was  against 
the  defendant,  which  it  is  not,  but  against  Steel ;  to  prove  whose  interest 
Hammond  is  ordered  to  be  examined :  but  that  does  not  prove  the  defendant 
to  be  out  of  the  case.    The  sequestration  is  the  foundation,  which  if  abated, 
that  examination  is  gone  also ;  like  the  proceedings  in  the  Ecclesiastical 
court,  from  whence  Siis  court  might  have  taken  it ;  where  if  a  stranger  to 
a  suit  intervenes  for  an  interest  supposed,  by  abatement  of  that  suit  there  is 
an  end  of  the  intervention,  which  is  tacked  thereta    As  this  is  so  from  the 
nature  of  the  proceeding,  so  it  is  from  the  end  and  intent  thereof ;  it  be- 
ing to  shew  whether  these  goods  belong  to  the  claimant  or  defendant ;  and 
if  in  the  event  the  court  should  think  the  claim  not  proved,  they  are  con« 
demned,  and  directed  to  be  delivered  over  to  the  sequestrators,  as  belong- 
ing to  the  defendant,  who  is  therefore  as  much  concerned,  as  if  the  pro- 
ceeding was  against  himself,  and  will  not  vary  the  case. 

The  second  consideration  is  as  to  the  abatement  of  the  suit  In  gene- 
ral, after  judgment  there  is  no  abatement  in  that  suit:  but  here  a  further 
act  is  necessary ;  and  the  falling  of  the  sequestratbn  shews,  there  ought 
to  be  a  revivor  of  the  decree ;  and  this  court  revives  its  decrees,  as  courts 
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of  law  do  jadgments.  The  qaeslioD  thai  is,  in  what  manner  the  revivor 
shoold  be;  whether  by  bill,  the  common  way,  or  by  tnbpama  scire  fadag^ 
which  issues  out  of  the  record  of  the  decree;  and  can  only  be  where  the 
decree  signed  and  inroUed  7  So  thatthereb  no  other  way  in  this 
[  186  ]   case,  but  by  bill  in  the  r^ular  course,  which  will  revive  the 

sequestration  and  decree,  when  properly  brought  on. 
But  for  the  plaintiff  such  difficulties  are  suggested,  as  amount  almost  to 
impossibilities  to  come  at  her  right ;  which  leads  to  the  second  question  ; 
that  supposing  the  general  rule  laid  down  be  right,  that  the  sequestration 
abated,  and  a  revivor  necessary ;  yet  here  the  representative  should  be 
excused  from  Aat  difficulty,  for  two  kinds  of  reasons.  First,  the  order 
and  security  by  Steel  to  answer  the  value :  but  nothing  therein  to  take  it 
out  of  the  common  rule ;  for  if  Steel  proved  not  his  claim,  the  order  not 
being  that  if  should  be  paid  to  the  phuntifl^  the  plaintiff  must  still  make  a 
further  apphcation  to  tfie  court  for  payment ;  which  brings  it  within  the 
rule  and  aetinction  already  laid  down ;  and  tlM>ugh  possession  of  the  lease* 
hold  in  mean  time  was  delivered  to  the  claimant,  that  was  only  for  the 
carrying  on  the  trade ;  yet  still  the  sequestration  continued.  But  the  second 
and  principal  reason  is  from  Braughion*^  being  beyond  sea  for  four  years ;. 
so  that  no  benefit  could  be  by  bill  of  revivor,  because  of  the  proviso  in  the 
statute  of  5  Geo.  2.  cap.  25.  sect.  8.  which  says,  that  no  decree  for  want  of 
appearance  shall  be,  unless  an  affidavit  that  the  defendant  was  within  the 
kingdiHU  within  two  years  next  before  the  proceeding  against  him :  which 
indeed  creates  a  great  difficulty ;  for  as  tnis  decree  is  not  signed  and  in- 
rolled,  there  can  be  no  svhpana  scire  faciasy  for  if  there  could,  I  appre- 
hend, it  would  help  the  plaintiff  and  that  <he  decree  might  be  revived 
without  appearance;  although  that  is  not  clear  on  the  practice;  there 
being  no  precedent  of  it.  The  command  of  the  writ  is,  that  you  personally 
appear  in  Chancery^  and  shew  cause  why,  &c  on  a  certain  day ;  it  is 
true,  on  this  an  appearance  is  sometimes  eiftered ;  but  suppose  a  suhpana 
.so  issuing  to  revive  a  decree,  the  defendant  neither  appears  or  comes  to 
^e w  cause ;  I  think  (although  no  absolute  opinion)  there  may  be  an  order 
to  revive.  As  on  a  subpcma  served  on  an  infant  to  shew  cause  within  six  . 
months  after  coming  of  age,  why  a  decree  should  not  be  made  absolute ; 
it  shall  be  made  absolute  without  entering  an  appearance,  if  he  comes  not 
If  you  do  not  shew  in  your  own  affidavit,  uiat  the  defendant  is  beyond  sea, 
the  court  will  not  require  an  affidavit  to  be  read,  that  he  was  within  the 
kingdom  within  two  years ;  but  it  will  lie  on  him,  when  he  returns,  to 
shew  that,  and  to  impeach  the  proceedings,  and  then  the  court  will  put 
terms  on  him.  But  still  the  proceeding  is  open  to  great  difficulty ;  and  it 
is  said,  the  court  should  not  be  so  bound  by  its  forms  as  not  to  come  at 
justice.  And  certainly  a  court  of  equity  does^  take  sometimes  very  liberal 
steps ;  as  in  the  abatement  of  suits,  and  applications  for  collateral  things 
to  be  done,  the  court  will,  notwithstanding  abatement  by  death  of  almmt 

all  the  parties,  make  an  order  for  delivery  of  deeds  and  writings ; 
[  186  ]   or  send  to  the  Master  for  inquiry  to  whom  they  belong ;  or  ordbr 

money  to  be  paid  out  of  the  bank  without  a  revivor :  as  I  believe 
I  did  in  the  case  of  Sir  Thomas  Pendergast.  But  that  is,  Where  the  court 
must  deliver  itself  from  the  custody  thereof  some  way  or  other,  and  pro* 
ceed  ex  officio :  but  the  question  here  is  upon  a  strict  execution  under  a 
decree,  and  very  difierent    But  upon  this  point  I  will  not  now  give  any 
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certain  opiDion :  but  will  expect  some  answer  to  this  affidavit  of  to-day, 
and  afterward  tell  the  remainder  of  my  thoughts ;  because  if  there  is  no 
answer  thereto,  so  that  the  plaintiff  may  come  at  justice,  1  wiU  as  far  as 
possible  chalk  out  a  method  to  come  at  it 


WHARAM  V.  BROUGHTON,  December  20. 

Bill  pro  confeuo  (1). 

Air  affidavit  was  now  read  of  the  defendant's  being  within  the  kingdom 
within  two  years. 

Lord  Chancellor. 

I  was  in  hopes  it  would  come  out  so.  This  will  deliver  the  plaintiff 
from  her  difficulties ;  as  she  may  now  bring  a  bill  of  revivor :  and  if  he 
does  not  appear,  it  will  be  taken  pro  conftsso :  and  then  if  any  difficulties 
occur,  this  affidavit  will  be  a  ground  to  go  on. 

The  exceptions  stand  over. 

(1)  Vido  Oeary  ▼.  Sheridan^  8  Ves.  192. 


WILLET  V.  SANDFORD,  December  20. 

Fide  Anit^  178, 180.— Revocation  of  a  will. 

By  deyisQ  to  onlawAil  trusts  the  legal  estate  as  well  as  the  trust  is  void :  unless  part  of 

the  trust  is  good ;  for  that  will  support  the  legal  estate. 
Our  law  as  to  wills  borrowed  from  the  cwU  law. 
Differenoe  between  a  codicil  and  a  second  will. 

Lord  Chancellor  nan  delivered  lUs  opitiion. 

(q)  If  this  trust  for  the  charity  can  take  eflect,  it  must  be  by  the  will ; 
for  if  by  the  codicil,  being  made  after  the  mortmain  act,  it  is  void :  and 
the  single  question  is,  whether  the  codicil  is  a  revocation  or  confirmation 
of  the  will  1 

It  is  necessary  to  take  notice  of  the  difierent  interests  in  land  at  this  day. 
There  arc  three  kinds:  First,  the  estate  in  the  land  itself;  the  ancient 
common  law  fee.  Secondly,  the  use ;  which  was  originally  a  creature 
of  equity,  but  since  the  statute  of  uses,  it  draws  the  estate  in  laad  to  it ;  so 
that  they  are  joined  and  make  one  legal  estate.  Thirdly,  the  trust; 
which  the  common  law  takes  notice  of,  but  which  carries  the  beneficial 
interest  and  profits  in  this  court ;  and  is  still  a  creature  of  equity,  as  the 
use  was  before  the  statute. 

To  apply  this.    Bv  the  will,  the  estate  in  the  land,  and  the  [  187  ] 
use,  are  devised  to  the  three  trustees  and  their  heirs ;  for  a  de- 
vise of  land,  by  force  of  the  statute  enabling  to  devise,  carries  the  estate 
in  the  lands,  and  the  use  too,  without  saying  to  the  use  of  the  devisee ;  but 

(gV2  Atk.  73.  Ante,  32.  Post,  190.  Prec.  Chan.  459.  2  Vem.  741.  S.  C.  1  Eq.  Ab. 
407.  S.C.  lP.Wms.343.  1WU8.313.  2  Atk.  268:  4  Burr.  2512.  Cowp.  p.  49.  87. 
DoQgl.  30.  684.  In  these  cases  it  is  held  that  the  mere  act  of  cancelling  a  will  is  no  ro- 
Toeation,  unless  done  atiimo  rewcandi*  Vide  1  P.  Wms.  345,  note  1, 4th  edit,  where  the 
law  is  collected  from  the  several  cases  on  this  subject. 
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the  trust  and  beneficial  interest  is  to  the  charity.  By  the  codicil,  the 
estate  in  the  land  and  the  use  is  given  to  the  same  trustees  and  two  others ; 
the  trust  for  the  charity  is  exactly  the  same ;  but  there  is  some  variatioii 
of  the  surplus  profits.  It  is  undoubtedly  a  new  devise  of  the  legal  estate ; 
and  therefore  it  was  objected,  that  being  subsequent  to  the  mortmain  act, 
it  is  void  as  well  as  the  trust :  but  that  was  soon  given  up  at  the  bar : 
because  the  variation  of  the  trusts  of  the  surplus  profits,  being  good,  is 
sufficient  to  support  it :  as  it  was  held  in  all  those  acts,  which  on  a  devise 
to  unlawful  trusts  make  the  legal  estate:  as  well  as  the  trust  void:  but 
with  this  distinction,  that  if  part  of  the  trust  is  good,  it  will  support  the 
legal  estate :  as  upon  the  Popery  act,  if  part  of  a  trust  ia  for  a  protestant 
as  well  as  for  papists ;  and  then  the  only  consideration  of  equity  is,  how 
far  the  trust  is  made  void  by  the  act  7    . 

Next  I  am  of  opinion,  that  the  beneficial  interest  and  profits,  that  is 
Ae  trust,  to  the  charity  is  not  revoked,  but  confirmed  by  the  codicil ; 
which  I  ground  first  on  the  nature  of  the  instrument :  secondly  from  the 
words.  A  codicil  made  after  a  will,  and  directed  to  be  annexed  thereto, 
is  considered  both  in  our  law  and  in  the  civil  law :  (from  which  we  borrow 
ours,  with  regard  to  wills)  as  part  of  the  will :  although  in  notion  of  law 
there  may  be  other  codicUs  not  part  of  the  will :  as  in  the  civil  law,  a  tes- 
tamentary schedule,  though  no  will  at  all :  but  this  is  part  thereof,  and 
therefore  in  its  own  nature  is  hot  intended  to  be  a  revocation  of  the  in- 
strument of  the  will  (r) ;  for  there  may  be  a  revocation  of  the  particular 
dispositions,  and  yet  not  of  the  instrument,  but  to  be  added  and  made  part 
thereof;  as  in  several  parts  of  Swin.  but  particularly  15,  (the  new  edition) 
.  this  dififers  therefore  from  the  case  of  a  second  will,  which  from  the  nature 
of  the  instrument  has  been  held  a  revocation  of  the  former,  though  no 
clause  of  revocation  was  inserted:  and  is  dififerent  from  Hitchinsy,  Basset, 
1  Sho.  537,  Qises  in  Parliamentj  1 46 ;  in  which  case  it  was  admitted 
throughout,  that  though  a  man  could  die  with  but  one  will,  he  might  with 
several  codicils,  and  no  revocation ;  and  a  strong  authority  is  there  cited. 
Coward  v.  Marshal,  Cr.  E.  721.  even  on  a  second  will :  the  only  doubt  be- 
ing that  it  arose  on  a  second  will ;  for  had  it  been  a  codicil,  tixere  would 
have  been  no  question,  the  instruments  being  part  of  one  other,  and  to  be 
takep  t(^ether.  Hence  it  follows,  that  as  it  stands  clear  of  the  doubt  in 
Shower,  it  is  so  of  revocations  by  act  executed  in  life  of  the  testator  ,*  as  of 
feoffinent  without  livery,  bargain  and  sale  not  inrolled ;  the  effect  of  all 

which  b  in'the  testator's  life  to  defeat  the  act;  confirming  nothing, 
[  188  ]    but  altering  the  estate  in  his.  life  ;  which  a  codicil  does  not; 

taking  efifect  together  with  the  will  at  the  death  of  the  testator. 
Then  as  the  co£cil  is  no  revocation,  farther  than  it  is  expressed ;  so  from 
the  words  there  is  no  express  revocation,  but  amounts  to  a  confirmation  of 
the  trust  to  the  charity,  which  must  have  arisen  on  the  will,  varying  only 
the  former  part ;  other  parts  meaning  parts  not  varied :  which  is  the  con- 
struction always  put  on  the  words.  So  that  being  made  in  1734,  it  is  not 
revoked  nor  contrary  to  the  act ;  and  must  be  established* 

(r)  A  codicil  revoking  &  legacy  of  £40,000  it  being  in  fact  only  £30^000.  and  j£lO,000 
an  appointment,  revokes  the  appointment.    2  Brown,  51. 
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HUGHES  V.  TRUSTEES  OF  MORDEN  COLLEGE,  Dec.  12,  1748. 

(Reg.  Lib.  1748.  A.  fol.  78.  entered  as  "  Hughes  v.  Brand,^") 

Garden  ^onnds  used  for  trade  as  much  protected  by  the  Highway  acts,  See,  as  private 
gardens.  Plaintiff,  therefore,  quieted  in  possession  by  injunction  against  the  eommia* 
•ioners. 

The  trustees  had  agreed  with  the  commissioners  of  the  turnpike,  to  let 
them  dig  gravel  in  land,  which  they  had  leased  to  the  plaintiff  for  twenty- 
one  years ;  and  which  he  had  turned  into  a  garden.  The  commissioners 
entered,  took  possession,  dug  up  the  legumens  planted,  set  a  value  on  them, 
and  made  a  satisfaction  which  the  plaintiff  accepted. 

The  plaintiff  moved  for  an  injunction,  to  restrain  further  digging ;  which 
was  refused;  because  he  had  not  made  the  commissioners  parties;  which 
having  amended,  he  now  moved  it  again. 

Lord  Chaitcellor. 
What  the  fruit  of  this  injunction  will  be,  or  whether  it  will  be  too  late 
to  stop  the  mischief  done,*  1  know  not :  but  the  question  is,  whether  there 
is  not  a  case  made  by  the  plaintiff  sufficient  for  an  injunction ;  and  there 
clearly  is.  This  court,  as  well  as  other  courts  of  justice,  will  certainly 
give  great  allowance  to  the  acts  of  the  commissioners  of  the  turnpike ; 
and  will  not  interpose  to  censure  them,  unless  in  a  plain  case :  but  not 
where  there  is  any  ground  of  doubt,  whether  they  had  authority  or  no ; 
for  then  the  court  will  not  interpose,  till  that  doubt  is  removed,  and  the 
matter  finally  determined  at  law.  But  oo  such  doubt  is  here ;  the  plain- 
tiff's right,  and  his  remedy  here  being  plain  to  me,  though  not  to  the  de- 
fendants. 

The  turnpike  act,  and  all  these  relating  to  hi^ways,  except  messuages, 
houses,  gardens,  orchards,  yards,  planted  walks;  without  limiting  it  to  any 
particular  kind  of  garden :  which  are  as  much  taken  out  of  their  jurisdic- 
tion, as  if  they  had  none :  and  if  they  act  contrary,  they  are  as-much  tres- 
passers as  private  persons.  The  only  thing  creating  a  doubt,  was  the 
plaintiff's  acceptance  of  that  sum  in  satisfaction :  but  that  appears  to  be  for 
a  distinct  matter ;  for  the  damage  to  his  crop ;  not  relating  to  the  present 
question  of  his  possession,  and  the  commissioners  became  purcha- 
sers of  that  gross  crop.  They  acted  therefore  without  authority,  [  189  ] 
and  are  in  the  case  of  private  persons  entering  by  force  into  the 
ground,  of  which  another  had  possession  for  twenty-one  years;  for  which 
indeed  there  is  a  remedy  at  law :  but  that  would  be  only  for  a  particular 
wrong  done,  and  not  equal  to  the  remedy  in  this  court ;  in  seeking  which 
the  plaintiff  was  right,  and  had  a  proper  head  of  relief,  being  in  possession 
at  the  time  of  fiUng  the  bill,  and  three  years  before ;  the  reason  of  which 
18,  that  the  statutes  of  forcible  entry  require  it  (1).  To  extend  which  stat- 
utes, the  bill  is  brought  for  an  injunction,  for  which  he  has  made  a  proper 
case ;  the  bill  now  before  me  being  the  amended  bill,  which  is  above 
three  years  after  making  the  lease.  There  is  no  imputation  upon  the 
trustees ;  but  however  this  shoiUd  not  have  been  done ;  being  something 
like  the  case  of  NahoMs  vineyard :  and  its  being  in  a  country,  where  it  is 

(1)  Vidt  Stat  8  H.  6.  s.  7. 8. 6.    31  Elis.  e.  tl.  a.  3.  tnd  3  GwiU.  BftO.  Ah.  S4^  fts. 

Vol.  L  A  A 
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difficult  to  get  gravel,  is  not  a  circumstance,  that  will  extend  the  authori- 
ty of  the  commissioners ;  and  the  plaintiff  has  been  in  possession  all 
along :  for  repeated  trespasses  from  time  to  time  did  not  gain  them  the 
possession. 


HAWKINS  V.  DAY,  December  21  174a 

(Reg.  Lib.  1748.  A.  fol.  115.) 

Confirmaiton  of  master's  report  opened,  and  the  report  allowed  to  be  excepted  to,  or  re- 
viewed, under  particular  circumstances ;  although  previous  exceptions  had  been  disal- 
lowed after  argument. 

On  petition  that  the  master  should  review  his  report  after  excep- 
tions thereto  taken,  argued,  and  the  report  confirmed  by  judgment  of  the 
court. 

Lord  Chancellor  said,  he  never  knew  an  order  to  that  purpose ;  and  it 
would  be  of  mischievous  consequence :  but  errors  in  computation  merely, 
might  be  set  right  at  any  time  (1). 

(1)  Notwithstanding  the  first  impression  of  the  court,  it  neverthelesi  acceded  to  the  pe- 
tition. 


PARSONS  V.  LANOE,  January  28,  174a 
(Reg.  Lib.  1748.  F.  fol.  471.) 

5.  C  Amb.  557. — ^Will  on  a  contingency.  Devise  in  case  of  testator  dying  before  his  retaro 

from  Ireland.    Having  returned,  kc.  the  whole  disposition  inefiectual  (1).    Revocation 

by  marriage,  and  birth  of  children. 
The  instrument  of  a  will  or  codicil  maybe  eventual  as  well  as  the  disposition,  and  should 

not  then  be  proved  in  court  ecclesiastical. 
A  difference  in  the  statutes  of  [frauds  between  the  penning  of  revocations  of  wills  of  real 

and  personal  estate. 
Where  an  alteration  of  circumstances  by  having  children  after  making  a  will ;  no  strained 

construction  should  be  to  make  the  will  effectual. 

Colonel  Charles  Laitoe,  intending  to  go  to  Ireland,  made  a  paper- 
writing  in  1732,  declaring  it  to  be  his  last  will  in  manner  following :  "  If  I 
die  before  my  return  from  my  journey  to  Ireland,  that  my  house  and  land 
at  Farly  Hill,  and  all  the  appurtenances  and  furniture  thereto  belonging, 
be  sold  as  soon  as  possible  after  my  death,  and  thereout  all  my  debts  smd 
funeral  charges  be  paid.     Item  £1000  to  A.  out  of  the  said  money  arising 
by  the  said  sale,  and  £100  to  B.  and  after  all  debts,  legacies,  and  funeral 
expences  discharged  all  the  residue  of  the  money  arising  from  the  afore- 
said sale,  and  all  real  and  personal  estate,  interest  in  houses, 
[  190  ]   and  all  other  estate,  to  my  wife  and  her  heirs  for  ever,"  joining 
her  in  the  executorship  with  others. 
He  had  then  no  children ;  and  soon  after  pursued  his  intended  journey 
to  Ireland,  where  he  continued  some  time ;  and  after  his  return  to  England 

(1)  Vide  SincMr  ▼.  Hone,  6  Ves.  S07. 
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had  two  children  by  her,  a  son  and  a  daughter,  and  lived  till  1738.  He 
kept  thb  will  bj  him :  nor  did  it  appear,  that  he  made  any  other  (s) ;  but 
there  was  evidence  of  his  speaking  to  his  friends  of  a  will ;  shewing  he  did 
not  intend  to  die  intestate,  of  which  he  expressed  some  detestation.  The 
will  or  paper  was  proved  in  the  Ecclesiastical  court. ' 

The  legatee  of  £1000  brought  a  bill  for  a  satisfaction  of  his  legacy ;  and 
in  order  thereto  to  have  the  real  estate  sold :  to  which  the  widow  and  in- 
fant son  and  heir  were  made  parties.  Upon  which  the  general  question 
-was  whether  under  these  circumstances  this  instrument  was  to  be  consi- 
dered as  a  will  still  subsisting  ?  Under  that,  two  considerations  arose :  first 
i^hether  this  will,  either  the  instrument  or  disposition  made  thereby,  is 
merely  a  conditional,  contingent,  instrument  of  disposition,  depending  on 
the  event  of  his  death  before  his  return  from  Ireland,  or  whether  absolute 
and  subsisting  in  all  events  ?  secondly,  supposing  it  absolute  and  against 
the  heir  at  law ;  whether  that  great  alteration  in  his  circumstances,  by 
having  two  children  after  the  making  it,  will  amount  to  a  revocation  or 
an  annihilation  thereof,  so  as  not  to  be  subsisting  at  his  death  ? 

Lord  Craitcellor. 

As  to  the  first  consideration,  I  think  it  was  merely  a  provisional  con- 
tingent disposition,  and  consequently  in  my  opinion  (though  that  is  not  now 
for  my  consideration)  no  part  thereof  was  intended  to  take  efiect,  but  in 
the  event  of  his  dying  before  his  return ;  in  which  view  it  was  made. 

It  has  been  argued,  that  although  the  disposition  might  be  made  condi- 
tional and  contingent :  yet  it  was  impossible  to  make  the  instrument  so. 
If  the  entire  disposition  is  made  so,  the  consequence  will  be  the  same ,  but 
though  it  be  truly  said,  that  in  the  several  chapters  of  Swin.  of  conditions, 
there  is  no  instance  of  the  instrument  of  the  will  being  made  eventual :  I  am 
very  clear,  without  help  of  an  authority,  that  a  will  or  codicil  may  be  en- 
tirely depending  on  a  contingency,  so  as  to  have  no  efiect,  as  an  instru- 
ment of  a  will,  unless  that  event  happened.  Nor  should  it  be  proved  in 
the  Ecclesiastical  court  The  case  in  Smn,  depending  on  the  return 
from  Venice  within  a  certain  time,  though  not  clearly  the  present  case,  is 
like  it  The  devise  of  the  sale  of  the  estate  at  Farly  is  admitted  to  be 
contingent :  the  Question  then  is,  whether  this  clause  does  not  make  the 
whole  contingent  f  If  only  the  disposition,  not  the  instrument,  be  made  con- 
tingent, it  ought  to  be  proved  in  the  Ecclesiastical  court  as  a  will, 
and  left  to  the  proper  courts  to  judge  what  efiect  that  disposition  [  191  ] 
will  have.  It  is  rightly  argued,  that  if  the  foundation  on  the  part 
of  the  p]aintifi*be  true,of  the  contingency's  being  only  applicable  to  the  direc- 
tion for  sale  of  the  estate,  nothing  but  that  will  fail,  and  the  residuary  devise 
will  be  good.  But  that  construction  cannot  be  made ;  the  whole  depending  on 
the  contingency  first  mentioned,  and  must  be  taken  together ;  for  if  the  estate 
at  Farly  cannot  be  sold,  how  can  the  plain tifi*'s  legacy  arise  out  of  it  ?  And 
it  is  admitted,  that  the  £100  legacy  is  also  to  come  out  of  the  money  arising 
by  sale :  and  this  is  warranted  by  the  words  of  the  subsequent  residnarr 
clause :  so  that  all  was  to  be  paid  out  of  the  money  arising  by  sale ;  which 
sale  was  not  to  be  made,  unless  he  died  befofe  his  return  from  Ireland  ;  so 
that  the  whole  disposition  was  provisional,  only  to  take  efiect  in  that  event, 

(f)  Ante,  32, 186. 
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And  as  to  the  instrument  itself,  if  necessanr  to  enter  therein,  there  are  words 
(o  warrant  this ;  it  being  declared  to  be  his  will  in  manner  following,  so  that  it 
is  not  an  absolute  will.  The  penning  of  the  will  then  being  so,  collateral 
or  parol  proof  cannot  be  taken  into  consideration ;  which  would  be  danger- 
ous, and  what  the  court  since  the  statute  oifrands  is  not  warranted  to  do; 
for  nothing  will  set  it  up  but  some  act  done  by  him  after  that  event  to  re- 
publish the  will,  or  defea^  the  condition. 

This  makes  it  unnecessary  to  give  any  opinion  upon  the  second  question  : 
but  as  it  greatly  strengthens  the  construction  upon  the  first,  1  will  say  a 
little  to  it    It  must  be  taken,  that  the  children  would  be  absolutely  dis- 
inherited thereby ;  because  left  in  the  power  of  their  mother ;  although 
there  is  no  doubt  of  her  good  intentions  toward  them.    It  has  been  en- 
deavoured to  rebut  this,  from  circumstances  of  the  family,  viz,  a  settle- 
ment in  1755,  of  a  real  estate  \vhich  came  to  her,  and  is  alleged  as  a  rea- 
son, why  the  testator  might  intend  his  will  should  stand ;  but  the  appoint- 
ment 01  the  proportions  to  the  children  appears  to  have  been  entirely  in 
her  pleasure ;  who  might  give  the  greater  part  to  the  daughter.    It  has 
not  therefore  the  force  of  such  a  settlement,  as  vested  an  absolute  estate 
in  the  son  out  of  the  power  of  the  mother.    This  question  relates  to  the 
real  and  personal  estate.    As  to  the  personal :  it  is  held  in  Lug  v.  Lug^ 
2  Sal.  692,  1  LdL  Raym.  441.  (reported  from  Serjeant  Chtshire^  which  is 
no  bad  authority)  that  marrying  and  having  children  afterward,  is  a  revo- 
cation :  and  although  it  is  said  to  be  generally  taken  otherwise  now ;  and 
that  subsequent  authorities  are  against  it ;  and  though  I  have  heard 
it  mentioned  obiUr  by  judges,  that .  such  a  change  of  circumstances 
would  be  a  revocation ;  I  have  not  known  any  case  or  judicial  au- 
thority   to  that    purpose:    but  1   will  not  give  any  opinion 
£  ld2  ]   thereupon ;  for  if  so  settled  by  the  DeltgattSy  I  will  say  noth- 
ing to  disturb  it     But  there  is  a  great  difference  even  on  the 
itatuU  of  frauds,  between  the  penning  of  the  two  clauses  relating  to  re- 
vocations of  devises  of  land,  and  of  personal  estate.    The  first  is  an  ex- 
press exclusion  of  all  other  manner  of  revocations  whatsoever;  the 
other  clause  is  only  a  limitation  and  restriction  upon  the  method  of  re- 
voking a  will  of  personal  estate  by  words  or  writing ;  leaving  all  other 
methods  existing.    But  the  wordis  of  the  first  are    both  negative  and 
affirmative,  excluding  any  other  manner  of  revocation,  as  by  accident, 
&c.     There  may  be  good  reason  in  the  difference  taken  between  the 
marrying,  and  having  children  after  the  making  the  will  (which  is  a  total 
alteration  of  circumstances)  and  the  having  children  only  when  mar- 
ried before :  in  which  case  the  testator  is  presumed  to  suppose  that  by 
possibility,  his  wife  may  have  children ;  which  event  b  before  his  eyes 
at  the  time  of  making  the  wUL    Of  this  I  give  no  opinion ;  but  only  men- 
tion it  to  shew  the  difference  on  the  penning  of  the  statute  between  re- 
vocations of  wills  of  personal  and  real  estate  (/) :  but  principally  that 
however  it  be  as  to  such  an  alteration  of  circumstances  being  a  revoca- 
tioBf  yet  wherever  there  is  such  an  alteration  as  this,  no  liberal  or  strain- 
ed construction  ought  to  be  made  of  such  a  will,  to  make  it  effectual :  but 
a  court  of  equity  and  of  law  would  give  such  a  force  to  such  construction, 
as  would  make  the  will  contingent,  to  prevent  such  inconvenience  as  this 
(I  mean  in  general)  from  taking  place.    The  will  therefore  was  a  con- 

(0  Devise  of  a  oellege  leaae,  aflerwArdi  the  leMe  is  reaewed,  the  new  lease  does  not 
pais  by  the  will.    1  Brown,  SSI,  401. 
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tingent  eventual  disposition ;  which  not  having  happened,  neither  the  dis- 
position of  the  real  or  personal  estate  can  take  place :  and  thereiore  this 
bill  for  the  payment  of  the  legacy  thereout  must  be  dismissed  without 
costs:  unless  the  plaintiff  thinks  he  can  establish  this  will  at  law;  for  it 
is  not  a  Question  upon  which  I  can  make  a  case ;  depending  on  circum- 
stances ot  evidence,  which  must  be  laid  before  a  jury  (1). 

But  there  is  a  better  way  to  take  ;  and  perhaps  better  to  have  come 
here,  viz.  To  eet  a  private  act  of  parliament ;  for  it  is  said,  there  are 
debts,  which  will  go  a  great  wav  to  exhaust  the  estate. 

All  the  difficulty  upon  the  infant  would  be,  that  the  paro/ would  demur, 
which  is  often  the  ground  of  a  private  act ;  for  otherwise  an  infant's  es- 
tate might  be  eat  up  and  ruined  by  what  was  intended  for  his  benefit 

(1)  The  plaintiff  having  declined  the  propoeal,  the  bill  wu  diimiMod  $  bat  without 
GOflts.    R.  L. 


LEGARD  V.  DALY,  Jan.  28, 1748-9. 

(Re;.  Lib.  1748.  B.  fol.  111.  entered  Legard  y,Lord  Mountjoy,) 

Now  a  new  trial  where  there  mnet  be  the  same  issttea,  and  no  turprize,  &c.  on  the  former 

trial.    Infancy  no  ground  for  it  in  such  a  cue. 
Verdict,  founded  on  evidence  discovered  since  the  answer  put  in,  and  contrary  to  it,  is  not 

thereby  prejudiced.    Length  of  time,  on  an  application  for  a  new  trial,  a  very  great 

objection,  both  at  law  and  in  equity. 

On  a  bill  to  settle  the  question  of  heirship  to  the  Dukeot  Buckingham^ 
the  defendants  Walsh  and  Da/y,  in^  their  answer,  claimed  to  be  coheirs 
vnth  the  plaintiffs. 

The  court  directed  two  issues:  First,  whether  the  plaintiffi  [  193  ] 
and  the  defendants  Lord  Mountjoy  and  Mr.  Shafioe,  were  the 
only  coheirs  at  law  of  the  Duke  ?  The  second,  whether  the  defendants 
Walsh  and  Daly  were  coheirs?  And  if  the  jury  should  find  any  others  to 
be  coheirs,  except  such  as  directed  in  the  issues,  it  should  be  indorsed  ac- 
cordingly. 

Before  the  trial,  the  defendants  Walsh  and  Daly  discovered  a  pedigree 
in  the  Duke*s  own  hand,  not  known  or  to  be  come  at  before,  giving  them 
a  better  title  in  exclusion  of  all  others ;  upon  which,  seven  days  before 
the  trial  they  moved  to  put  it  off,  that  they  might  be  better  prepared, 
and  to  have  the  issues  rectified :  but  the  plaintiffi  opposed  this,  and  the 
court  refused  it,  upon  its  being  so  late,  and  other  circumstances:  but  de- 
clared, this  would  be  very  proper  evidence  to  encounter  the  plaintiffi  on 
that  issue :  so  that  they  proceeded  to  trial ;  and  on  this  pedigree  there  was 
a  verdict,  that  the  plaintiffi  and  Lord  Mountjoy  aad  Mr.  Shafiot  are  not 
heirs  at  all :  then  that  Walsh  and  Daly  are  not  coheirs  with  others,  but 
sole  heirs. 

Upon  its  being  set  down  to  be  heard  on  the  equity  reserved,  five  years 
after  the  trial,  the  plaintiffi  moved  by  leave  of  the  court  to  have  a  new, 
or  another  trial ;  objecting,  that  the  verdict  is  contrary  to  the  answer, 
and  to  the  intention  of  the  court  in  the  decree,  and  not  warranted  by  the 
true  sense  and  meaning  of  the  issues:  it  was  obtained  on  new  evidence  by 
surprize,  against  which  the  plaintiffi  had  not  opportunity  or  time  to  make 
a  defence,  and  consequently  not  sufficient  for  tne  court  to  make  any  direc- 
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tions  in  the  cause.  There  appears  to  have  been  an  attainder  of  one  of 
the  ancestors,  from  whom  the  defendants  claim;  but  supposing  this  such  a 
trial  and  verdict  as  were  sufficient  to  satisfy  the  conscience  of  the  court; 
yet  one  of  the  plaintiffi  being  an  infant ;  that  is  a  distinct  ground,  on  which 
there  should  be  a  new  trial ;  as  in  Stapleton  v.  StapUton.  Though  new 
trials  are  discretionary,  all  the  circumstances,  upon  which  they  are  anal- 
ly granted,  concur :  an  infant's  inheritance  being  to  be  bound ;  a  question 
of  land:  of  value,  and  doubtful;  and  there  having  been  surprize;  each  of 
which  singly  has  been  held  a  sufficient  reason.  And  supposing  i/  the  plain- 
tifls  had  come  recently,  they  would  be  intitled ;  there  is  no  kches;  it  not 
having  been  set  down  to  be  heard  till  lately. 

Lord  Chaitcellor. 
I  would  first  observe,  that  whether  the  court  directs  a  new,  or  another 
trial,  it  must  be  of  these  very  issues  here  directed,  and  for  no  application  • 
on  the  part  of  the  plaintifis  to  vary  them,  or  to  rehear  the  cause;  so  that 
they  contradict  themselves,  asking  a  second  trial  of  these  issues,  which 
yet,  they  tell  me,  cannot  determine  the  cause.  As  to  its  being 
[  194  ]  contrary  to  the  answer,  where  people  are  forced  to  claim  by 
collateral  descents  under  ancient  pedigrees,  which  since  the  abo- 
lition of  the  court  of  IVards  are  not  so  well  kept  as  formerly,  (although 
freater  advantage  than  inconvenience  has  resulted  from  that  abolition)  if 
y  their  answer  they  set  out  their  pedigree  so,  as  not  to  be  strictly  the 
same  as  It  appears  to  be  on  the  evidence ;  but  it  comes  out  better  for 
them  in  fact,  it  would  be  holding  very  nice,  should  the  court  sufier  their 
answer  to  prejudice  them.  Nor  can  I  think  it  contrary  to  the  decree: 
the  intent  of  which  was  to  take  in  the  whole ;  so  that  if  the  jury  should 
find  any  other  persons  in  any  other  manner  than  therein  described,  it  is 
found  directly  within  the  words  of  the  second  issue,  and  the  meaning  of 
the  direction  for  the  indorsement ;  which  was  that  the  whole  right  should 
be  tried ;  nor  was  there  any  such  surprise  as  to  be  a  ground  for  a  new  tri- 
al ;  which,  if  granted,  would  make  a  most  extraordinary  precedent.  The 
plaintiffs  themselves,  who  now  complain  of  surprise,  opposed  the  motion 
ror  putting ofi* the  trial;  and  though  infancy  is  sometimes  allowed  for  a 
cause,  as  in  StapUton  v.  Stapleton  (1) ;  that  is,  where  it  is  necessary  to 
bind  the  rights  of  the  parties ;  infancy  being  then  an  ingredient ;  but  not 
in  this  case  which  would  give  infants  a  most  extraordinary  privilege  of 
bringing  a  new  bill  upon  coming  of  age,  after  having  had  as  many  decrees 
as  they  pleased  during  minority.  If  what  is  said  of  the  attainder  be  true, 
it  puts  an  end  to  all  their  titles ;  finding  a  title  for  the  King,  who  would 
not  be  prejudiced  by  the  verdict:  but  that  helps  not  the  plaintiflS,  nor 
gives  them  a  right :  so  that  there  is  no  ground  for  a  new  trial,  if  no  more 
in  the  case. 

But  there  is  another  reason,  which  weighs  greatly  with  me,  viz.  thelength 
of  time,  being  five  years  and  a  half  since  the  trial ;  which  would  be  an  ob- 
jection even  in  courts  of  law ;  as  in  the  case  of  the  corporation  of  MarlbO' 
roughy  when  1  was  Chief  Justice  ;  where  upon  a  mandamus  a  new  trial 
was  refused  after  three  years  only,  because  they  should  have  come  re- 
cently :  and  although  it  was  not  set  down  till  lately  upon  the  equity  re- 
served, it  cannot  be  said,  the  other  side  should  not  have  applied  for  a  new 

(1)  1  Atk.s— 6. 
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trial ;  for  perhaps  the  defendant  might  have  no  reason  to  set  it  down. 
The  bill  therefore  must  be  dismissed  with  costs  at  law ;  but  no  costs  in 
this  court,  because  this  pedigree  and  title  was  found  after  the  decree. 


JEANES  V.  WILKINS,  Feb.  4,  1748-9.  [  195  ] 

(Reg.  Lib.  1748.  B.  fol.  325.) 

Debtor  in  cnstodj  on  Co.  «a.  sheriff  Misefl  under  a^.  /a.  and  eelle  after  the  return  of  the 
writ  eipired,  and  no  vendiiioni  exponai ;  vendee  aasigns  to  the  eons  of  debtor,  ^ho  join 
in  aaeignnient  to  Cole. 

Theiale  by  sheriff  is  good  ;  but  an  enquiry  into  the  fairness  of  the  transaction. 

Purchaser  under  n.fi.fa.  may  justify  whether  the  proceedings  regular  or  not. 

Vendiiioni  exporuu  a  writ  not  of  necessity. 

Sheriff  under  y!./a.  has  a  special  property,  and  the  goods  bound  from  delivery  of  the  writ, 
in  the  case  of  a  common  person. 

A  CREDITOR  having  the  body  of  his  debtor  in  execution  under  a  capias 
ad  satisfaciendum,  during  the  continuance  thereof,  the  sheriff  takes  out 
execution  under  a  Jieri  facias  ;  seises  a  leasehood  estate  of  ninety-nine 
years :  but  made  no  sale  thereof,  till  after  the  return  of  the  writ  of  exe- 
cution is  expired ;  then  sells  it ;  but  no  continuance  of  the  writ  of  execu- 
tion, nor  any  writ  of  venditioni  exponas.  The  vendee  assigns  it  in  trust 
for  the  sons  of  the  debtor,  who  join  with  the  trustee  in  an  assignment  to  one 
Cole  ;  but  there  was  evidence  on  the  part  of  the  plaintiff,  that  the  debtor's 
fkmily  are  still  in  possession.  In  contradiction  to  which,  evidence  was  read, 
that  Cole  or  his  under-tenants  are  still  in  possession  and  receive  the  rents. 

Three  questions  were  made ;  two  of  law,  the  third  of  equity.  First, 
whether  this  execution  by  j^.  fa.  issued  out,  was  such  as  would  authorise 
the  sheriff  to  sell  the  term  and  assign  it  ?  Secondly,  whether  the  sale  by 
sheriff  was  regular  by  virtue  of  this  writ  of  execution,  so  as  to  convey  a 
good  estate  in  point  of  law  to  the  defendant  Cole,  supposing  the  whole 
transaction  fair  ?    The  third,  whether  it  was  fair  ? 

Lord  Chaitcellor. 
To  avoid  the  sale  and  title  of  the  defendant  it  must  be  proved,  that  the 
fi'fa,  was  void,  and  conveyed  no  authority  to  the  sheriff;  for  it  might  be 
irregular,  and  yet  if  sufficient  to  indemnify  the  sheriff,  so  that  he  might 
justify  in  an  action  of  trespass,he  might  convey  a  good  title,  notwithstand- 
ing the  writ  might  be  afterward  set  aside.  It  is  said,  that  by  law,  during 
the  existence  of  the  capias,  and  the  person  in  custody,  ^fi>fa  ought  not  to 
be  taken  out ;  and  certainly  it  ought  not ;  although  if  the  defendant  dies, 
the  plaintiff  may  have  a  new  execution,  as  upon  the  statute  21  7.  1.  yet 
while  that  continues,  resort  cannot  be  to  any  other  execution ;  and  the 
conrt,  without  putting  the  party  to  his  avdita  querela,  would  (as  I  appre- 
hend) set  it  aside  on  motion.  But  yet  that /./a.  was  not  void,  and  the 
sheriff  might  justify  taking  this  leasehold  by  that  writ :  and  so  may  the 

turchaser  under  the  sheriff,  who  gains  a  title :  otherwise  it  would  be  very 
ard,  if  it  should  be  at  the  peril  of  purchaser  under  aj?./a.  whether  the 
proceedings  were  regular  or  not ;  and  the  law  is  the  same,  although  the 
fi*fa.  issued  in  a  different  county  from  that,  wherein  the  body  was  taken 
into  custody. 
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[  196  ]  As  to  the  second  question:  I  am  of  opinion,  that  it  did  convey 
the  estate  of  this  term  to  the  purchaser,  although  the  sale  was 
made  after  the  expiration  of  the  return  of  the  writ :  and  no  necessity  for 
a  writ  of  venditioni  exponas  ;  which,  though  a  proper  writ,  is  not  of  neces- 
sity, being  rather  to  compel  the  sheriff,  when  guilty  of  laches,  to  do  what 
he  has  authority  to  do,  than  to  give  him  a  new  authority.  Cr,  J.  73. 
proves  it  not  of  necessity,  in  case  the  sheriff  is  willing  to  do  his  duty; 
where  though  it  is  not  said,  that  the  return  was  expired,  yet  the  manner 
of  stating  the  objection  imports  it ;  for  before  that  there  is  no  occasion  for 
a  venditioni  exponas.  This  authority  must  be  considered  and  taken  toge- 
ther with  1  Lev,  282.  Wilhraham  v.  Snow  ;  where  though  the  saying  of 
Keeling^  C.  J.  is  wrong,  according  to  the  quare  put  there,  the  judgment  of 
the  court  is,  that  the  sheriff  has  a  special  property,  sufficient  to  maintain 
the  action ;  the  property  being  aliened  out  of  the  owner.  The  goods,  by 
being  lodged  with  the  sheriff,  were  bound  from  the  delivery  of  the  writ  by 
the  statute  of  frauds  j  in  the  case  of  a  common  person;  although  in  the 
case  of  the  crown  it  remains  as  at  common  law:  the  sheriff  must  gain  a 
property  till  execution  of  the  whole ;  which  cannot  be  till  sale  of  the 
goods,  and  payment  of  the  money  to  the  plaintiff,  till  when  this  special  pro- 
perty continues ;  and  the  sale,  though  after  the  expiration  of  the  return, 
was  good.  And  the  common  course  of  proceeding  shews  this ;  the  sherifif 
not  being  bound  to  make  a  return  of  the  writ  of  execution,  unless  the  party 
reouires  it 

But  as  to  the  point  of  equity  I  have  more  doubt :  it  is  under  very  ex- 
traordinary circumstances.  Who  are  Co/e's  under-tenants  1  The  expres- 
sion is  so  general,  I  do  not  know  what  to  make  of  it ;  for  if  cestuy  qui  trust 
continues  in  possession,  the  law  says,  he  is  tenant  at  will  to  his  own  trustee. 
This  being  a  transaction  between  persons  conjunct^  as  the  Scotch  law  calls 
it,  looks  a  little  unfair ;  and  I  will  direct  an  inquiry  by  the  Master  into  the 
fairness  of  it. 


WYTH  V.  BLACKMAN,  Feb.  7,  1748-«. 

(Reg.  Lib.  1748.  B.  fol.  495.) 

3.  C.  Amb,  BBS — Deed,  coDBtniction  of— Grand-children  and  great  grand-children  in. 

daded  by  the  term  ^*  issue :''  and  the  word  **  chitdraC'*  following  it,  explained  aa  mean- 
ing "  wuc"  liktwise. 
Fnrnitare,  &c.  at  H.  bequeathed  for  the  use  of  those  who  should  enjoy  the  estate,  to  b« 

taken  care  of  and  delivered  to  executors,  and  to  remain  at  H.  as  if  in  his  own  posae«> 

sion  ;  vests  in  the  first  tenant  for  life. 
The  trust  of  a  real  estate  may  be  claimed  by  those  who  have  right  as  real,  and  a  conrej- 

ance  demanded  accordingly. 
Instead  of  declaration  of  trust  to  provide  for  the  several  stocks  and  at  distance  of  tune 

children  extended  to  issue  in  general. 
To  give  right  of  representation  no  occasion  for  vesting  in  the  ancestor. 
Taking  per  Capita  and  per  Stirpes  at  same  time. 
Devise  that  house-hold-stuff  at  H.  should  remain  there  for  nse  of  those  who  should  enjoy 

the  estate  by  a  settlement,  to  be  taken  care  of  and  delivered  by  executor,  &c. 
They  go  to  the  representative  of  the  first  taker,  who  was  tenant  for  life,  and  were  not  to 

be  sold  as  heir-looms  with  the  bouse,  although  no  tenant  in  tail  vested. 

Colonel  John  Thurston  in  1695,  made  a  voluntary  settlement,  and 
limiting  the  real  estate  to  himself  for  life,  without  impeachment  of  waste ; 
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remainders  to  trustees  for  five  hundred  years,  to  raise  money  for  payment 
of  his  debts,  remainder  to  his  nephew  John  for  life ;  remainder  to  trustees 
to  preserve  contingent  remainders;  remainder  to  the  first  and  every  other 
son  of  John  in*  tail  male,  remainder  over  in  default  of  such  heirs  male  io 
four  persons,  (three  of  whom  were  his  sisters,  and  the  fourth  a  daughter 
of  a  deceased  brother)  and  their  heirs,  in  trust  tliat  they  or  the  survivor, 
or  heir  of  such  survivor,  shall  or  may  sell  the  premises,  as  sdou  as  conveni- 
ent :  and  that  the  money  raised  thereby,  tc^ether  with  the  mesne  profits, 
may  be  equally  divided  between  them  (naming  them  particularly)  or  the 
respective  issues  of  their  bodies,  in  case  tbey,  or  any  of  them,  shall  happen 
to  be  dead  at  the  time  of  such  failure  of  issue  male  of  John,  share  and 
share  alike,  viz.  to  each  of  them,  or  their  respective  children,  one-fourth 
part  thereof:  provided  that  if  any  of  them  shall  happen  to  be  dead  with- 
out issue,  when  there  should  be  such  a  failure  of  issue  of  John,  then  to  be 
equally  divided  among  the  survivors  or  their  respective  children,  in  case 
any  of  them  also  shaU  be  dead,  leaving  issue  of  their  bodies. 

In  1697  he  made  a  vnW,  first  reciting  shortly  the  settlement;  then  that 
all  his  household-stuff  at  H.  at  his  death  should  remain  and  continue  there 
for  the  use  of  such  person  or  persons,  as  should  enjoy  the  estate  by  the 
aforesaid  settlement,  to  be  delivered  to  him  or  them  by  his  executor,  when 
the  person,  who  was  to  enjoy  them,  was  capable  of  giving  a  discharge :  in 
the  mean  time  his  executor  to  take  care  of  them,  but  not  to  be  chargeable 
for  loss,  but  that  the  same  should  remain  there,  as  in  his  own  possession  if 
he  was  living. 

After  his  death  his  nephew  John,  the  next  tenant  for  life  (then  but  eight 
years  old)  enjoyed  the  estate,  which  came  into  possession  upon  the  debts 
being  paid  on,  till  1744,  when  he  died  without  issue:  at  whose  death  none 
of  the  four  persons  were  living ;  the  niece  having  died  without  issue :  but 
of  the  three  sisters,  by  Lady  Chancey  there  were  children  then  living ;  by 
Mrs.  ff^iflh,  children  and  great  grand-children:  by  Mrs.  Blackman,  there 
were  only  grand-children,  and  no  children  then  living. 

The  bill  was  brought  by  the  surviving  children  of  Lady  Chancey  and  Mrs. 
Wyth^  to  have  the  whole  divided  into  moieties :  in  exclusion  of  the  grand- 
children of  Mrs.  Blackman  and  of  the  great  grand-children  of  Mrs.  IVyth. 

For  piaintifis :  Issue  in  a  deed  is  a  proper  word  of  purchase,  descriptive 
of  particular  persons :  which  is  the  primary  sense  of  it :  altlxough  in  wilh, 
nl  rts  magis  valeat,  it  has  been  construed  a  word  of  limitation.  Although 
the  court  has  gone  so  far  as  to  construe  an  elder  to  be  a  younger  child  by 
its  liberal  exposition  of  the  trust  of  a  term  created  for  a  provision  for  chil- 
dren in  marriage-settlements ;  yet  not  in  other  cases.  It  was  held  so  by 
his  Lordship  in  December,  1742  (1) ;  but  the  construction  contended  for 

S^oes  farther  than  is  allowed  even  in  wills,  2  Vera.  107,  where  it  was  re- 
used to  construe  it  to  children's  children.  This  settlement  is  particularly 
descriptive  of  the  persons:  and  the  bounds  prescribed  beyond  which  it 
ought  not  to  ga  There  is  no  such  necessity  here  as  in  fVild^scase;  and 
there  is  the  less  necessity  for  construing  this  to  so  remote  a  degree,  as  the 
donor  had  none  other  but  those  four  persons  in  view ;  who  might 
probably  be  all  living  at  the  time  of  the  sale ;  it  John,  who  was  [  198  ] 
then  very  young,  died  soon  without  issue.  The  viz,  alters  and 
limits  the  sense  of  the  word  issue  ;  and  denotes  both  the  shares  and  per- 

(1)  Beneage  v.  Hunioke,  S  Atk.  456. 

VoT    I  B  B 
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sons  to  take :  and  where  the  trust  or  beneficial  interest  is  more  extensive 
than  the  legal  interest,  the  court  will  make  the  legal  as  extensive. 

Against  this  was  cited  hand's  case ;  and  thai  the  word  children  often 
means  remote  children,  appears  from  that  very  case  in  2  Vern.  106.  The 
vi2.  was  not  to  explain  what  issue  meant,  or  the  persons  who  were  to  take, 
but  only  the  particular  shares ;  the  proviso  meant  a  general  failure  of 
issue ;  taking  in  all  the  descendants :  ahd  by  the  other  construction  an 
accident  might  happen,  which  could  not  be  designed,  of  resulting  to  the 
heir  at  law. 

A  second  question  was  made  as  to  the  furniture  and  household-stuff*; 
that  there  was  not  such  an  absolute  interest  vested  in  John  as  to  be  trans- 
missibie  to  his  representative:  and  although  if  the  contingency  of  John*s 
hsLxing  a  son  had  happened,  the  limitation  would  not  have  taken  eflect, 
because  too  remote :  vet  the  contingent  estate  tail,  never  having  vested, 
is  out  of  the  case,  and' the  limitation  over  good :  [2  Fern.  600.  Salk,  156. 
2  P.  IVms,  694.  8S6.]  according  to  Hig^ins  v.  Downes^  and  Stanley  v.  Lee^ 
and  they  shall  go  as  heir-looms  with  the  several  limitations  of  the  real 
estate. 

Fur  the  representative  of  John  :  This  household-stuff*  was  delivered  by 
the  executor  to  John  according  to  the  directions ;  most  of  which  he  had 
sold  and  removed.  The  doctrine  contended  for  was  exploded  in  Clare  v. 
Clare  (1),  [Cas.  Talb.  21.1  Lord  Talbot  saying,  that  subsequent  accident 
could  not  make  good  the  limitation  :  and  the  cases  cited  are  there  consi- 
dered, as  not  supporting  that  doctrine.  In  Levison  Gower  v.  Groszenor 
(2),  the  party  had  himself  pointed  out  the  double  contins^cncy,  of  having 
no  son,  or  if  having,  he  should  die  before  twenty-one.  The  clause  there 
was,  that  the  plate,  jewels,  4'C.  should  go  as  heir  looms,  as  far  as  by  law 
they  might,  to  the  heirs-male  of  the  family  successively,  as  the  real  estate 
went  by  the  settlement  But  your  Lord^hp  declared  you  did  not  give 
your  opinion  upon  that  principle ;  but  on  this,  that  there  was  no  clause 
here  that  they  should  go  qs  heir-looms;  or,  if  so  intended,  it  was 
while  the  estate  remaine<l  in  the  family :  nor  for  those  for  whom  it  was 
sold 

Lord  Chancellor. 
I  fear,  both  the  bill  and  the  defence  are  founded  on  a  wrong  principle  : 
that  this  is  mere  money,  and  personal  estate :  but  I  do  not  take  it  so ;  but 
that  it  is  real  estate :  and  so  in  equity,  because  the  rents  and  profits  till  sale 
are  to  go  in  the  same  manner,  which  is  the  trust  of  a  real  estate,  according 
to  which  all  the  persons  mv^hX  have  come  into  this  court,  and  prayed  a 
conveyance  of  this  estate  ;  which  could  not  have  been  opposed ;  and  is  the 
eround  of  the  determination  in  the  tlou^e  of  Lords  in  Roper  v. 
[  199  ]    Rati  II  f^  (3),  viz.  that  the  surplus  of  the  estate  sold  being  real,  who- 
ever had  a  right  to  the  trust  mi^ht  have  brought  a  bill  claiming 
it  as  a  real  estate  without  opposition;  which  was  an  instance  more  liable 
to  objection  than  this :  the  estate  being  there  devised  for  payment  of  debts ; 
and  the  questioa  was  only  as  to  the  surplus,  whether  it  should  in  equity 

(1)  That  cue  b  c<Miaidered  ma  overruled ;  and  periiculmriy  bv  Sabhartcn  ▼.  SabbarUm^ 


s 


t)  Bun.  Ch.  54. 
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be  considered  as  real  or  personal.  It  was  held  to  be  real,  as  part  of  the 
ancient  trust,  on  this  principle,  that  the  owners  might  have  come  into  the 
court,  taking  upon  themselves  the  payment  of  the  debts,  and  desiring  the 
surplus  of  the  estate  to  be  conveyed  to  them.  Then  much  more,  when  the 
persogfis  interested  are  made  trustees,  and  the  estate  given  to  themselves, 
might  they  come  and  pray  a  conveyance  of  the  land  itself  in  the  same  propor- 
tions: nor  is  there  any  objection  against  the  sisters  having  the  inheritance ; 
for  the  direction  to  sell,  and  give  them  the  whole  money,  will  give  it 
them :  and  although  certainly,  where  money  is  agreed  to  be  turned  into 
land  for  valuable  consideration,  or  the  contrary,  in  equity  it  will  be  consi- 
dered as  done;  or  where  any  words  in  a  will  importing  land  to  be  taken 
as  part  of  the  personal  estate.  But  on  a  bare  direction  in  a  will  giving 
real  estate  in  trust  to  be  sold,  and  the  room  y  to  be  so  divided,  I  do  not 
know  the  court  has  ever  taken  it  to  be  so.  I  do  not  give  any  opinion  nowy 
but  mention  it  for  your  considerationi 

But  all  parties  agreeing  to  have  it  considered  as  money  ; 

Lord  Chancellor  delivered  his  opinion, 

This  is  a  very  particular  case,  and  an  extraordinary  limitation  and  dis- 
position of  a  real  estate;  but  the  court  must  make  such  a  construction  as 
appears  agreeable  to  the  intent  of.  the  donor  and  creator  of  this  trust 
Whatever  doubt  there  may  be  on  this  case :  whether  to  be  taken  as  real 
or  personal,  (of  which  1  have  great  doubt)  yet  as  all  parties  submit  to  have 
it  considered  as  personal  estate,  not  of  the  original  donor,  hut  of  the  re- 
spective persons  who  were  to  take  under  him,  and  as  it  is  for  the  interest 
of  the  defendants  the  infants  to  have  it  so  taken  ;  and  «is  it  will  rather 
tend  to  support  my  opinion,  even  though  any  other  should  take  it  as  real ; 
I  will  consider  it  as  money. 

The  first  question  is,  whether  these  children  of  two  of  the  sisters  are  in- 
titled  to  have  the  whole  of  this  estate  divided  into  two  shares  among  them  T 
Or  whether  the  grand-children  of  the  other,  and  the  great  grand-children 
are  intitied  to  a  share  with  them?  Which  will  turn  principally 
on  the  construction  of  the  words  issue  and  children  in  this  decla-  [  200  ] 
ration  of  trusts.  Whether  issue  is  to  be  restrained  and  abridged 
by  children  ;  or  children  enlarged  and  extended  by  issue. 

To  pave  the  way  for  the  constructions  of  this  trust,  his  intention  so  far 
as  it  can  be  collected,  must  be  considered.  And  first,  it  arises  clearly,  that 
though  he  might  have  in  view  and  expectation,  that  this  trust  might  be 
executed  at  no  great  distance  of  time ;  he  had  in  view  also,  that  it  might 
rise  and  take  effect  at  a  very  great  distance  :  by  the  limitations  to  the 
sons  of  John  continuing  several  years,  so  that  there  might  be  no  possibility 
of  these  sisters  being  then  living ;  as  appears  throughout  the  whole,  and 
should  not  therefore  be  confined  to  a  speedy  failure  of  issue-male.  His 
next  general  intent  was  clearly,  after  failure  of  the  issue-male  and  these 
remainders  taking  place,  to  make  a  provision  not  only  for  the  sisters,  if 
living,  but  for  the  several  stocks  and  branches  out  of  this  trust ;  if  the  con- 
struction for  the  defendants  prevail,  it  answers  that  intent ;  whereas  that 
for  the  plaintiffs  narrows  it  to  the  children  of  the  sisters:  and  if  the 
failure  should  happen  at  the  end  of  one  hundred  years,  when  the  sisters 
and  all  their  children  are  dead,  all  their  descendants  would  be  thereby  cut 
out,  and  the  trust  would  result  to  the  heir  at  law ;  which  would  certainly 
be  contrary  to  the  intention  to  provide  for  their  stocks :  then  consider^ 
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bow  the  words  are  capable  of  a  construction  to  answer  this  intention.  If 
it  rested  on  the  word  issue ,  there  is  no  doubt;  being  a  description  taking 
in  all  issues  in  injinitunk^{l)^  although  not  in  notion  of  law  as  estates  tail* 
but  as  purchasers  by  description :  being  issue  of  the  body :  and  there  is 
no  diflSculty  in  the  thing,  the  division  being  very  easy  and  natural  among 
them.  The  great  objection  to  this  is  from  videlicit,  that  being  an  explana- 
tory clause,  it  restrains  issue  to  children ;  but  that  was  not  the  donor's 
meaning ;  which  was,  as  is  said  for  the  defendants,  principally  to  explain 
the  shares  thereby ;  although  he  might  mean  both.  A  difficulty  might 
have  occurred  to  the  drawer,  that  one  might  die,  leaving  three  or  four 
children  or  grand-children,  who  might  be  construed  to  come  in  per  capilay 
to  have  equal  shares  of  the  whole  with  the  surviving  sisters:  to  avoid 
which  doubt  he  explains,  that  the  issue  or  children  of  the  deceased  should 
take  only  the  share  of  the  deceased.  In  Wildes  case,  6  Co.j  and  in  Bend. 
30,  it  is  settled,  that  children  bear  a  co-extensive  sense  with  issue.  Then 
why  should  not  the  court  take  this  to  be  so,  if  it  more  ftilly  answers  the 
intention  of  the  donor  who  created  this  trust,  which  might  take  effect  at  ja 
distance  of  time  1  But  the  proviso  is  decisive ;  under  which  the  plaintiffi 
claim,  and  must  bring  themselves  within  the  contingency  put  there :  which 
not  having  happened,  as  Mrs.  Blackman  leaving  grand-children  living,  did 
not  die  without  issue,  it  cannot  be  divided  into  two  shares  only ;  for  the 

death  of  the  niece  without  issue  will  only  warrant  a  division 
[  201  ]   into  thirds :  and  the  donor  understood,  when  a  person  is  dead 

without  issue :  for  by  the  failure  of  issue  male  of  John  he  meant 
failure  of  descendants  of  his  body  generally,  not  of  sons  and  children  only, 
and  has  used  the  words  in  the  same  sense.  Here  issue  and  children 
are  again  used  in  a  general  collective  sense  in  infinitum  (w).  According 
to  the  authorities,  grand-children,  and  great  grand-children,  are  all  chil- 
dren, and  come  within  that  to  certain  purposes:  and  in  2  Vern.  106,  it  is 
said  in  the  conclusion,  that  it  is  allowed  by  all,  if  no  children  are  in  being, 
grand-children  would  come  in  under  the  word  children^  and  may  be  there- 
by described ;  which  is  sufficient  for  the  present  purpose.  This  makes  the 
construction  consistent  with  the  donor's  intent  to  provide  for  the  execujtion 
of  the  trust  at  a  distance  of  time,  and  for  the  several  stocks,  who  would  be 
unprovided  for,  if  restrained.  An  inconvenience  is  urged  from  it  being  to 
be  divided  among  a  great  number,  splitting  the  property,  which  may  not 
be  for  their  advantage,  nor  according  to  the  donor's  meaning.  He  has 
made  a  provision  for  such  right  of  representation,  as  the  statvie  of  distribu- 
tion allows  among  collaterals,  brothers  and  sisters  children,  considering  the 
sisters  and  niece  as  collateral  among  themselves,  (as  they  were)  and  it  has 
been  held  brothers  and  sisters  of  the  intestate :  but  that  objection  holds 
not  on  the  foot  of  the  intent ;  which  lets  in  the  niece  and  her  children ; 
going  one  degree  beyond  the  right  of  representation  allowed  by  the  statute^ 
by  which  grand-children  of  brothers  or  sisters  are  excluded.  But  the 
question  here  is  not  of  the  personal  estate  of  the  donor,  but  of  those  who 
were  to  take  under  it ;  and  then  not  to  be  considered  on  the  foot  of  a  col- 

(1)  See  Horsepool  v-  Watton^  3  Ves.  383. ;  Davenport  y.  Hanbury^  ibid.  257.  ;  Royle  v. 
Hamilton,  4.  Vea.  437.;  Reoueiv.  Brymcr,  ih'id.  692.;  Radeliffv,  Buckley,  10  Vea.  195. 


(u)  Ante  3. 
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lateral,  but  lineal  succession,  which  may  go  ad  infinitum  ;  for  according 
to  the  first  clause  of  the  statute,  all  the  stocks  are  to  take,  and  the  repre- 
sentation to  go  on  pro  suo  cuiqut  jure  to  the  great  grand-children  repre- 
senting their  respective  parents ;  and  so  not  more  inconvenient  than  in 
cases  arising  on  that  statute. 

It  is  objected  that  nothing  vested  in  the  parent  by  Mrs.  Blackman^s 
dying  in  the  life  of  John,  so  that  her  grand  children  cannot  take  from 
her,  in  whom  nothing  vested.  But  to  give  a  right  of  representation 
there  is  no  occasion  for  vesting  in  the  ancestor.  Under  the  statute,  noth- 
ing vests  in  the  ancestor :  for  then  it  is  gone.  So  that  the  children  or 
grand-children  of  those  dying,  take  (not  by  personal  descent ;  which  the 
iw  allows  not)  that  share  their  ancestors,  if  living,  would  have  taken, 
because  nothing  vested  in  the  ancestor. 

The  word  children  therefore  must  be  explained  and  extended  to  is- 
sue ;  and  if  the  grand-children  prevail,  then  the  great  grand-children  must 
be  let  in.  But  the  question  is,  whether  they  should  take  per  Capita  or 
per  Stirpes  ?  But  the  authority  of  the  settlement  has  shewn  in  what  man- 
ner ;  per  stirpes  as  to  the  stock,  tiz,  that  which  would  have 
belonged  to  each  sister,  if  living,  to  go  to  their  respective  issues ;  [  202  ] 
but  to  be  divided  per  Capita  among  themselves;  as  according 
to  the  statute  of  distribution,  in  lineal  succession.  Nor  is  there  any  ob- 
jection or  inconvenience  from  their  taking  per  Capita  zniper  Stirpes  at 
the  same  time. 

The  remaining  question,  as  to  the  furniture,  does  not  at  all  depend  on 
the  settlement,  but  on  the  will.  The  limitation  of  the  household-stuff,  in 
the  manner  the  plaintiffs  contend,  would  be  very  extraordinary  (x).  The 
intent  was,  they  should  be  enjoyed  by  the  persons  living  in  the  family, 
but  not  to  be  sold  as  heir-looms  with  the  house  for  the  purchasers  of  the 
estate,  when  turned  into  money.  There  is  no  direction,  importing  they 
should  go  as  heir-looms ;  nor  ought  the  court  to  make  any  strained  con- 
struction for  that  purpose.  The  age  of  twenty-one  is  the  time,  the  dis- 
charge was  to  be  given ;  the  saying  him  or  them  is  only  inaccuracy,  from 
not  knowing  who  would  be  the  first  taker.  Them  being  commonly  so 
used  when  speaking  of  an  uncertain  person  and  not  in  the  plural  num- 
ber. But  what  determines  me  in  my  opinion,  is,  his  referring  all  to  the 
care  of  his  executor ;  who  surely  was  not  to  take  care  of  them  in  succes- 
sion. I  do  not  know,  that  such  a  limitation  over  of  a  personal  chattel 
has  been  held  good,  merely  because  the  contingency  never  happened 
Higgins  V.  Downes  (1),  has  been  oddly  and  differently  reported ;  nor  do  I 
known  what  to  make  of  it ;  and  where  there  is  a  double  contingency,  it 
may  be  a  good  limitation  in  one  instance,  and  not  in  another.  Go-wer  v. 
Grosvenor  went  on  another  foundation ;  the  direction  being  there  to  go  as 
heir-looms,  as  far  as  by  rule  of  law  they  might :  and  because  the  trust 
might  be  settled  according  to  the  rules  of  law  to  one,  and  if  he  died  be- 
fore twenty-one  remamder  to  another,  that  might  be  good,  because  such 
a  limitation  nught  be.    But  I  did  not  determine  that  point :  nor  do  I  now. 

(ar)  Brown,  274.  2.  Vol.  121, 277.  But  in  Prec  Chan,  it  was  hold,  that  in  auch  caao  the 
ffoods  shall  go  according  to  the  devise,  and  not  be  in  the  power  of  the  first  taker  ;  unless 
Ke  had  an  absolute  property  in  the  house,  as  his  interest  should  be  the  same  in  both  ;  if 
tenant  for  life,  he  should  have  only  the  use  of  them  for  life  ;  if  tenant  in  tail,  as  he  then 
has  the  absolute  property  of  the  estate,  he  shall  ha?e  the  same  in  the  goods. 

(0  See  Mr.  Cox's  note,  1  P.  W.  98 
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The  bill  must  be  dismissed ;  but  the  costs  of  all  parties  to  come  out  of 
the  estate  (2). 

(2)  It  was  only  d^tsuaaed  so  far  at  rdaitd  to  the  Jumiiure  andhoutehold  stuff. 
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(Reg.  Lib.  1748.  B.  fol.  236.) 

On  a  plea  to  the  jarisdiction  it  most  be  shewn  what  other  court  has  Jurisdiction  (3). 
A  question  coocerning  the  right  and  title  ta  the  Isle  of  Man  niaj  be  determined. 

The  bill  was  to  have  a  discovery  concerning  the  general  title  of  the 
IsU  of  Man,  and  to  have  relief  on  a  particular  point  of  equity  relat- 
ing to  the  rectories  and  tithes  within  that  island ;  which  equity  was,  that 
in  1667,  Lord  Derby  granted  the  rectories  and  tithes  to  the  bishops  and 
clergy  there,  for  the  enjovment  thereof  gave  some  lands  in  England  as  a. 
a  collateral  security.    To  introduce  this  equity  the  bill  charged,  that  al- 
though it  was  pretended,  that  the  bishop  and  clergy  were  evicted,  yet  it 
was  by  collusion  between  the  defendant  and  them  in  order 
[  203  ]    to  aflfect  the  collateral  security :  and  that  the  defendant  made 
them  an  allowance  in  the  mean  time  equivalent  to  the  profits. 
To  have  a  discovery  therefore  of  this  matter,  and  relief  against  this 
attempt  to  charge  the  collateral  security,  was  the  bill  brought,  and  not 
being  damnified  with  respect  to  the  enjoyment  of  the  tithes,  &c.  or  if 
damnified,  it  was  by  their  own  default 

The  defendant  pleaded  in  general  to  the  jurisdiction  of  the  court:  that 
the  Isle  of  Man  was  an  ancient  kingdom,  not  part  of  the  realm,  though 
belonging  to  the  crown  of  Great  Britain ;  and  that  no  lands,  &c.  there, 
ought  to  be  tried  or  examined  into  here :  demanding  judgment  whether 
he  should  be  put  to  answer  further. 

Load  Chakcellor. 

This  comes  to  be  of  great  consequence  to  all  the  courts  in  England. 
There  are  two  general  questions  on  this  plea:  first,  whether  the  plea  is 
good  in  point  of  form ;  not  a  trifling  form,  for  if  the  objection  thereto  on 
the  part  of  the  plaintiff  be  right,  it  is  material  to  the  nature  of  such  plea  7 
Secondly,  whether  good  in  substance  ? 

As  to  the  first,  it  is  objected  for  the  plaintiff*,  that  although  it  is  shewn  in 
the  negative  and  alleged,  that  this  court  has  no  jurisdiction  over  the  Isle  of 
Man^  and  it  is  not  to  be  tried  here :  yet  it  is  not  shewn  in  the  affirmative 
what  other  court  has  jurisdiction,  or  that  there  are  any  courts  in  the  Isle 
of  Man  holding  plea  thereof:  and  the  rule  is  insisted  on,  that  whoever 
pleads  to  the  jurbdiction  of  one  of  the  King's  superior  courts  of  general 
jurisdiction,  must  shew  (y),  what  other  court  has  jurisdiction.  I  am  of 
that  opinion :  and  that  for  the  want  thereof  the  plea  is  bad,  and  ought  not 

(y)  1  Vem.  59.  And  may  demand  judgment  of  the  court,  whether  he  shall  be  com- 
pelled to  answer  the  bill.  Chan.  Pleas,  80.  Plea  to  the  jurisdiction  of  a  general  court, 
must  shew  where  the  jurisdiction  vests,  as  well  as  negatively,  that  it  is  not  these  ;  sceus 
of  inferior  courts.    2  Vol.  375. 

(3)  See  also  I  Ves.  jun.  372,  &c.  The  close  analogy  between  pleas  at  common  law  and 
in  equity  is  peculiarly  observable  in  the  above  instance.  See  Mr.  Beams^  excellent 
TreatiM  on  Fleas  in  Equity,  89,  90  &c. 
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to  be  allowed,  if  nothing  more  is  in  the  case ;  as  it  is  expresdy  laid  down 
in  2  //.  7.  1 7,  a,  and  Doctrina  placiiandif  234 ;  and  agreeable  to  the  general 
rule  of  pleas  of  this  sort,  as  in  the  pleas  of  abatement,  wherein  it  must  be 
shewn,  the  plantiif  may  have  a  better  writ.  The  reason  of  this  is,  that 
in  suing  for  his  right,  a  person  is  not  to  be  sent  every  where  to  look  for  a 
jurisdiction,  but  must  be  told,  what  other  court  has  jurisdiction ;  or  what 
other  writ  is  proper  for  him :  and  this  is  a  matter,  of  which  the  courts 
where  the  action  is  brought,  is  to  judge.  There  are  not  many  authori- 
ties on  this  head,  but  in  the  old  books  of  entries  the  form  of  pleading  is  so: 
and  the  opinion  of  Popham,  C.  J.  in  YeL  13,  and  Fitz.  Ab.  Til.  Jurisdiction ^ 
concerning  PFales  ;  and  although  Lord  Vaughan  nay  have  denied  that  to 
be  law:  he  was  a  very  strong  Welshman^  as  appears  throughout  his  ar« 
gument ;  in  which,  though  there  is  a  great  deal  of  good  and  useful  learn- 
ing, yet  it  never  was  desired,  though  intended  to  be  so.  It  is 
said  to  this,  that  the  court  ought  in  this  case  to  take  notice  of  [  204  ] 
what  is  the  jurisdiction :  that  the  matter  of  fact  is  shewn ;  and  is  it 
likened  to  the  case  of  inferior  courts ;  wherein  it  is  sufficient  for  the 
defendant  to  plead,  that  the  cause  of  action  arose  out  of  the  jurisdiction 
of  that  court:  but  I  cannot  put  this  (which  is  a  superior  court  of  gen- 
eral jurisdictM)n,  in  whose  fkvour  the  presumption  will  be,  that  nothing 
shall  be  intended  to  be  out  of  its  jurisdiction,  which  it  not  shewn  and 
alleged  to  be  so)  upon  a  level  with  an  inferior  court  of  limited  and 
local  jurisdiction;  within  whose  jurisdiction  nothing  shall  be  intend- 
ed to  be,  which  is  not  alleged  to  be  so.  1  San.  74.  I  was  desirous  to 
be  informed,  how  the  pleas  were  in  this  court,  which  are  looser  than  at 
law  (1) ;  and  no  case  has  been  cited,  in  which  the  plea  to  the  jurisdiction 
of  this  court  has  not  given  jurisdiction  to  another,  as  to  a  visitor,  fyc.  At" 
torney  General  v.  Talbot^  March  21,  1747,  and  Strode  y.  Little,  1  Vern. 
58,  [Ante,  78,  ei  vide  Post,  162].  But  the  case  in  2  Vern.  494.  of  the  Isle 
o/Sarke  is  very  material,  and  comes  nearest  to  the  present  case;  where 
another  jurisdiction,  where  justice  might  be  had,  as  being  parcel  of 
Guernsey,  was  shewn.  The  plea  therefore  is  not  to  be  supported  on  this 
point  (z). 

But  secondly,  to  consider  it  on  the  merits  and  substance ;  the  general 
averment,  that  no  land,  rectory,  &c.  there  is  examinable  in  this  court,  is 
not  true  or  well  founded,  but  laid  down  much  too  large :  because  upon  an 
equitable  right  to  this  island,  and  both  parties  resident,  within  the  jurisdic- 
tion of  this  court  (a),  it  mjght  be  determined  here.  The  question  here  is, 
to  the  right  and  title  to  the  whole  island,  which  cannot  be  determmed  in 
the  courts  of  Man  ;  because  that  would  be  permitting  the  persons,  who 
claim  the  seigniory  of  the  Isle,  to  judge  in  their  own  case :  then  there 
must  be  some  court  or  other  here  to  determine  that  right ;  either  this  court 
or  the  King's  Bench,  or  the  King  in  council.  Cases  may  be  put,  in  which 
this  court  and  the  King'^s  Bench  both  have  jurisdiction  concerning  the  right 
to  the  Isle.  As  upon  a  scire  facias  to  repeal  letters  patent  granted  of  this 
whole  Isle  ;  it  comes  to  this  then,  that  here  is  a  question  concerning  the 

(•)  2  Vent.  362. 

(a)  But  the  la«r  of  England  do  not  extend  to  it,  unleci  ezpreaal/  named,  2  Vol.  550. 


(1)  See  some  of  the  reaflons  of  this  variance,  ablj  treated  bj  Mr.  Beama,  in  hia  Work 
on  Pleaa  in  Equity,  3, 4,  dtc 
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title  of  this  whole  Isle  brought  in  judgment  by  this  bill ;  but  it  is  a  quea- 
tion  of  law,  not  of  equity,  and  therefore  this  aniounts  only  to  a  plea  for 
want  of  equity ;  for  if  some  court  here  must  determine  it,  the  question  is, 
which  ?  and  if  it  was  a  question  of  equity,  it  would  certainly  be  this  courts 
although  it  was  of  a  matter  out  of  its  jurisdiction :  as  in  the  case  of  the 
Isle  ofSarke.    So  that  upon  a  mortgage  made  of  this  IsUy  and  both  mort- 
gagor and  mortgagee  resident  within  the  jurisdiction  of  this  court,  upon  a 
bill  concerning  it,  the  court  would  hold  jurisdiction  of  it  (6);  for 
[  205  ]    a  court  of  equity  agit  in  personam ;  ana  then  I  will  never  sufier 
a  plea  for  want  of  jurisdiction  in  the  court 
But  there  is  another  point,  as  to  the  rectory  and  tithes,  whiqh  is  mere 
matter  of  equity  as  stated   in  the  bill:  the  relief  prayed  against  the 
collateral  securities  being  burthened  by  this  collusive  damnification;  and 
if  it  be  so,  the  plaintiff  may  have  a  very  proper  case ;  but  whether  it  is 
so  stated,  as  to  be  sufficient  to  intitle  to  relief,  is  not  necessary  to  deter- 
mine on  a  plea  to  the  jurisdiction.    But  supposing  all  this  out  of  the  case, 
in  respect  of  the  discovery,  there  is  no  colour  to  plead  to  the  jurisdiction. 
The  kit  of  Man  is  subject  to  some  court  in  England ;  then  the  plaintiff 
may  come  here  for  aid  to  discover  his  title ;  for  he  may  bring  a  general  bill 
for  discovery,  without  setting  out  his  title ;  stnd  upon  a  plea  to*  the  disco- 
very and  relief  both,  it  may  be  allowed  as  to  one,  and  over-ruled  as  to  the 
other.     Then  supposing  the  jurisdiction  to  be  in  the  King  in  council  (al- 
though I  do  not  know  that  it  has  been  shewn  to  be  so)  a  bill  may  be 
brought  for  a  discovery  of  such  title,  and  the  court  ought  to  give  that  dis- 
covery ;  because  the  King  in  council  cannot  do  it,  nor  compel  the  defend- 
ant to  answer  upon  oath :  although  in  some  cases  the  court  will  not  lend 
its  aid  to  a  discovery :  as  not  to  aid  the  jurisdiction  of  an  inferior  court ; 
and  I  have  heard  it  said,  not  of  an  Ecclesiastical  court  (I).     The  true  rea- 
son is,  that  it  is  not  wanted  there ;  for  they  may  compel  an  answer.     But 
1  will  not  hold  the  jurisdiction  of  the  King  in  council  to  be  of  such  a  nature 
as  to  be  below  the  being  aided  by  this  court  to  give  relief  to  come  at  that 
discovery ;  as  it  must  be  determined  in  some  court,  the  plaintiff  is  intitJed 
to  come  here  to  have  that  discovery.     Supposing  then  the  objection  for 
want  of  form  out  of  the  case,  I  must  have  over-ruled  it  as  to  the  whole  dis- 
covery, because  it  was  a  proper  matter  for  reUef ;  the  question  then  comes 
.  to  this ;  whether  ever  the  court  divided  a  plea  to  the  jurisdiction  t    Of 
late  indeed  upon  a  bill  for  several  matters  of  discovery  and  relief,  if  there 
be  a  plea  to  the  whole  bill,  which  is  a  proper  ba^  to  part  (c),  the  court  di- 
vides it,  and  lets  it  gland  good  as  to  part;*  although  upon  demurrer  (3) 
the  court  over-rules  it  {d)  wholly :  but  no  instance,  that  where  a  plea  co- 
vered  too  much,  the  court  ever  divided  it 

(6)  4  Inst.  331.    Post,  447,  454. 

(c)  1  Atk.  53.    2  Vol.  108.    3  Atk.  70.    Mo«.  40. 

♦  Though  there  cannot  be  two  demurrers  to  the  same  bill,  yet  there  may  be  one  to  the 
orig:inal,  and  another  to  the  amended  bill.  2  Brown,  66. 

(d)  There  is  nosaringr  any  thing  on  a  demurrer.  2  Vol,  110. 


(2)  See  Beames  on  Pleas  in  Equity,  253,  and  note,  and  ibid.  65. 

(3)  See  2  Bro.  P.  C.  514.  516.  and  18  Ves.  472. 
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KEMP  V.  SaUIRE,  Februartf  10,  1748-9. 

(Reg.  Lib.  1748.  A.  fol.  193.) 

5.  C.  1  Dick.  131. — Inrolment  of  decree  rot  aside  under  circanuitancea  (1).    Not,  hower- 

er,  if  made  upon  tbo  merits  (2). 
The  Home  of  Lords  judge  by  the  same  rules  aa  inferior  courts  of  equitj. 

The  plaintiff  (f)  continued  an  infant  from  the  beginning  of  the  suit  till 
-within  six  weeks  of  the  pronouncing  the  decree ;  and  petitioned  to  have 
the  enrolment  of  that  decree  set  aside,  because  of  the  great  neglect  of  the 
aolicitor  employed  by  him. 

Lord  Chancellor  doubted,  whether  it  was  in  the  power  of  the  court  to 
open  this  enrolment  on  any  terms ;  for  if  it  was,  he  was  of  opinion  the  court 
ought  to  do  it  on  the  circumstances  of  the  case ;  and  desired  precedents 
inkbt  be  searched. 

Two  were  now  procured :  the  one  Robson  y.  Cranwel  (3),  Dtctmbtr  8, 
1731,  before  Lord  King ;  where  a  bill  was  brought  by  a  person 
of  full  age,  who  left  money  with  his  solicitor  to  fee  counsel,  and  [  206  ] 
went  beyond  sea.  A  Subpcma  was  served  to  hear  judgment ; 
but  the  solicitor  not  employing  counsel,  the  bill  was  disimssed  with  costs. 
It  was  held  a  bare  dismission  by  default ;  and  the  court,  upon  the  plain- 
tiff's paying  costs,  opened  the  inrolment,  and  set  aside  the  order ;  giving 
the  plaintiff  leave  to  make  out  the  merite,  and  apply  to  rehear. 

The  other  was  Benson  v.  Vernon  (4),  Novamhtr  1745,  in  the  Houst  of 
Lords^  where  the  plaintiff  filed  a  bill  in  the  court  o(  Exchequer  in  Ireland, 
to  foreclose  the  equity  of  redemption  of  an  estate.  Captain  Vernon 
brought  a  cross  bill  to  impeach  the  mortgage  for  fraud ;  and  served  Ben- 
son in  England  with  process  to  answer,  and  a  commission  prayed  to  take 
his  answer  in  England;  upon  Benson^s  taking  no  notice  of  what  passed  in 
Ireland^  it  was  ordered,  that  the  cross  bill  should  be  taken  pro  confesso  ; 
and  the  original  dismissed.  An  answer  was  afterward  put  in  by  Benson, 
and  application  made  to  the  court  to  reverse  that  order,  and  to  set  aside 
the  proceedings  as  irregular ;  which  were  reported  by  the  remembrancer 
to  be  regular,  and  confirmed ;  and  the  application  was  to  set  it  aside  on 
another  ground ;  of  his  having  ibeen  in  a  bad  state  of  mind.  But  the  court 
of  Exchequer  thought  it  out  of  its  power  to  deprive  the  party  of  the  bene- 
fit of  that  inrolment,  which  was  obtained  re^larly.  Upon  appeal  to  the 
ZA}rds  in  England,  as  the  merits  of  the  case  had  not  been  entered  into, 
they  ordered  the  inrolment  to  be  set  aside,  notwithstanding  the  proceed- 
ings were  strictly  regular ;  and  that  on  payment  of  costs  the  decree  should 
be  opened,  and  opportunity  given  to  bring  on  the  cause  in  a  proper  man- 
ner. 

(«)  PoBt,  245.    Free.  Chan.  134.    ft  Ch.  Rep.  128.    2  Vem.  409.  2  P.  Wms.  7a    3  P. 
Wnis.111,371. 

n)  Vide  also  post,  326,  which  is  S.  C.  with  409.  and  Pickett  ▼.  Leggan^  5  Ves.  702. 

(2)  Vide  Ckarman  t.  Chamum,  16  Ves.  114. 

(3)  1  Dick.  62. 

(4)  3  Bro.  C.  P.  626  oct.  edit. 

Vol.  I.  C  c 
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Lord  Chancellor. 

No  irr^ularity  or  misbehaviour  in  the  defendant  will  induce  the  court 
to  set  aside  this  inrolment ;  but  any  court  of  justice  will  incline,  as  far  as  in 
its  power,  to  open  what  is  concluded  that  the  merits  may  come  before  the 
court,  and  that  the  plaintiff  may  not  be  precluded  from  entering  therein, 
and  having  justice  done.  Had  the  plaintiff  been  so  fortunate  as  to  con- 
tinue an  infemt  till  after  the  hearing  the  cause,  he  certainly  would  not  be 
bound  by  this :  but  he  might,  when  of  age,  have  brought  a  new  bill,  by 
shewing  his  case  not  to  have  been  properly  taken  care  of;  and  his  case  is 
very  near  to  that.  Compare  this  to  the  proceedings  at  common  law ;  when 
a  judgrtient  is  signed  by  default  for  want  of  a  plea,  or  any  other  default, 
although  the  plaintiff  in  the  cause  is  strictly  regular,  yet  will  the  court 
set  aside  that  judgment ;  though  they  will  vary  the  circumstances  and 
terms  on  ihe  defendant  according  to  the  case.  But  if  the  party  immedi- 
ately on  signing  the  judgment  would  enter  it  up  on  record,  the  court  would 
hold  it  more  out  of  its  power  to  set  it  aside.  Then  a  decree  is 
[  207  ]  of  equal  validity;  the  plaintiff's  being  under  age  in  this  cause 
till  so  near  the  time  of  hearing  is  as  strong  an  excuse,  as  the  plain- 
tiff going  beyond  sea  pending  the  suit  was  in  the  hrst  precedent 

As  to  the  second :  it  is  objected,  that  Benson  was  considered  by  the 
Lords  as  a  lunatic ;'  who  by  all  laws  is  protected,  and  impliedly  excepted ; 
but  the  Lords  did  not  consider  him  as  a  lunatic  strictly ;  for  it  appeared, 
he  did  business  in  the  mean  time :  and  though  farther  objected,  that  the 
court  of  £a:c7i^fi/er  in  Ireland  could  not  do  it;  but  that  it  required  a  supe- 
rior court,  the  House  of  Lords.  I  am  unwilling  to  give  into  that  notion ; 
for  a  court  holding  plea  by  error  or  appeal  is  to  judge  by  the  same  rules 
as  the  inferior  court  from  whence  it  comes;  the  rules  of  law  and  equity  be- 
ing the  same  here  as  in  the  House  of  Lords, 

Both  these  precedents  therefore  prove  it  to  be  discretionary  in  the  court, 
(I  do  not  mean  arbitrarily  so)  to  exercise  this  power,  if  they  see  fit  (1)  :  and 
there  are  sufficient  circumstances  in  thfa  case  to  induce  the  court  to  do  it : 
but  on  payment  of  the  costs  of  the  day,  &c. 

Let  the  inrolment  be  dischai^ed,  and  the  plaintiff  be  at  liberty  to  ap- 
ply for  rehearing. 

(1)  See  Anon,  post,  326.  which  is  S.  C.  with  fVri^l  ▼.  ITrighi,  post,  409. 
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(Reg.  Lib.  1748.  B.  fol.  209.) 

Testator  ''  dettret"  J. ''  to  Itaoe'^  D,  £500,  at  her  death,  oat  of  the  money  bequeathed  her ; 

held  to  amount  to  a  Ugacy  from  the  original  testator ;  and  not  to  lapse  bj  Z>.'b  death  in 

JPb  life-time,  he  haying  survived  the  testator. 
No  Mt-off  allowed  where  the  demand  is  in  outer  droit* 

Doctor  Bowes  by  his  codicil  desired  his  sister  Jane^  out  of  the  money  gi- 
ven her  by  his  will,  to  leave  £500  at  her  death  to  her  nephew  Dawson^  who 
survived  the  testator,  who  died  before  Jane. 

This  bill  was  brought  oy  his  representatives  against  the  representative 
<^  JoM  for  this  legacy  out  of  the  personal  assets  of  Doctor  Bowes. 
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For  Defendant :  (/)  It  is  admitted,  that  if  a  legacy  is  given  payable  at 
a  future  time,  as  when  a  stranger  attains  twenty-one,  before  which  the 
l^atee  dies,  it  shall  go  to  his  representative:  which,  though  doubted  of  by 
Lord  Cowper^  is  now  settled.  But  the  question  is  whether  this  is  so  vested, 
that  the  legatee  shall  have  it  in  all  events,  though  be  did  not  survive  Jane : 
and  whether  from  the  word  leave  it  shall  not  partake  of  a  legacy  by  Jane, 
and  tlierefore  lapse  1 

It  was  further  insisted,  that  an  account  between  Dawson  and  Jane  in 
Jbiu's  should  be  allowed  by  way  (^set-off. 

[208] 
Lord  Chancellqiu 

The  first  point  is  veiy  clear.  Desire,  expressing  the  will  of  the  testator, 
amounts  to  a  legacy,  and  the  word  leave  makes  no  difference ;  to  leave  or 
pay  at  her  death  beine  the  same.  Suppose  Dawson  had  survived  Jane,  who 
had  not  left  it  to  him,  he  would  be  intitled  to  it  from  the.original  testator,  not 
from  Jane :  and  then  his  dying  in  her  life  makes  no  difference ;  for  it  has 
been  ofte^  deterouned,  that  if  there  be  a  legacy  out  of  personal  estate 
payable  on  contingency,  notwithstanding  the  death  of  the  legatee  before 
the  contingency,  it  is  still  a  clear  demand. 

As  to  the  second  point;  this  is  a  demand  in  auter  droit  out  of  the  estate 
of  Doctor  Bowes :  and  the  court  will  not  mix  demands,  by  allowing  an  un- 
liquidated  account  between  Dawson  and  Jane,  by  way  of  set-off  ^  which 
the  court  would  not  suflfer  before  the  acts  of  parliament  allowing  set-off; 
nor  do  those  acts  extend  to  it ;  not  allowing  a  set  off,  when  the  demand  is 
in  auter  droit.  So  that  if  an  action  at  law  is  brought  against  an  execu* 
tor,  for  a  demand  due  from  the  testator,  he  cannot  set-off  against  that  a 
debt  due  from  the  plaintiff  to  him. 

(/*)  Legacy  giyen  to  the  children  of  X>.  ailer the  deceaie  of  annuitant, in  whose  life  aiz 
children  died,  the  legacy  waa  vested  and  a  child  bom  afler  the  death  of  testatrix,  but  in 
the  life-time  of  annuiUnt,  was  let  in  to  take.    1  Bro.  386,  481.  and  3  Vee.  308,  note. 
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(Reg.  Lib.  1748.  A.  fol.  693.) 

Portions  in  a  settlement  by  a  term  after  mother^  death  for  defendants,  to  grow  due  and 
payable  at  twenty-one  or  marriage,  ^.  one  daughter  having,  after  twenty-one  and 
marriage,  died  in  life  of  mother,  her  portion  shall  go  to  her  representatives,  and  not  to 
her  sister. 

lif  a  settlement  a  sum  of  money  was  provided  by  a  term  after  the  mo- 
ther's death  for  daughters  portions,  to  grow  due  and  payable  at  twenty- 
one  or  marriage :  anq  if  any  of  them  should  die,  before  their  portions  be- 
came due  and  payable,  it  should  go  to  the  surviving  daughters,  with 
directions  to  the  trustees  for  maintenance,  till  the  sum  grew  due  and  pay- 
able. 

There  were  two  daughters:  both  attained  twenty-one,  and  married: 
but  one  of  them  dying  in  life  of  the  mother,  the  other  claimed  the  whole 
sum  by  survivorship  against  the  children  and  representatives  of  the  de- 
ceased daughter,  as  not  being  a  vested  interest  till  the  mother's  death* 
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Lord  Chancellor. 
This  is  a  very  harsh  demand :  that  a  child  living  till  twenty-one,  mar- 
riage, and  that  with  consent,  having  children,  and  all  in  dependance  upon 
that  portion  should  by  dying  in  the  life  of  her  mother  absolutely  lose  it ; 
which  could  never  be  in  the  intent.  Those  times  of  payment  were  insert- 
ed to  declare,  that  it  should  then  become  payable  (1),  and  not  to  be  raised 

or  burthen  the  estate  before,  if  the  child  did  survive  the  mother. 
[  209  ]   This  is  not  a  question  of  raising  it  to  the  prejudice  of  the  estate  ; 

but  whether,  after  it  has  come  into  possession,  it  should  sink  into 
the  estate ;  for  which  there  is  no  colour ;  because  the  parties  having  de- 
clared in  what  contingency  the  terra  shall  cease,  the  court  will  not  carry- 
it  further,  and  say  it  shall  cease  on  any  other.  Then  it  must  be  in  trus- 
tees for  the  benefat  of  somebody :  aftd  the  question  is,  for  whom  ?  It  never 
could  be  intended,  that  by  the  death  of  one  daughter  in  the  life  of  the 
mother,  that  branch  should  have  nothing  out  of  the  estate.  Then  on  the 
construction  of  the  words  due  and  par/able,  as  well  as  on  the  nature  and 
reason  of  the  thing,  and  also  from  their  use  in  other  parts  of  the  clause, 
they  must  be  relative  to  the  times  before  fixed,  twenty-one  or  marriage : 
though  indeed  it  cannot  be  raised  till  after  the  term  come  into  possession : 
but  that  is  not  for  the  benefit  of  the  one  or  the  other  daughter :  but  of  the 
remainder-man. 

(1)  See  WUliM  T.  WiUu,  3  Ves.  61.  54.    Hope  o.  Lord  Cl^den,  6  Ves.  499.    Pomu  ▼. 
JStirdetf ,  9  Ves.  428.    jKsi^  ▼.  Hdbe,  Ibid.  438.    Sclunekw.  Leigh,  Vb\^20Xk 
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<Reg.  Lib.  1748.  A.  foL  432.  entered  ti  CoUman  v.  Cokman.) 

Beqveit  of  £3000  to  Jane,  the  wife  of  C.  for  the  use  of  her  voun^r  children,  to  be  distri- 
bated  «i  she  ehoald  appoint ;  in  default,  equally.  All  Janert  children  by  C.  being  bom  at 
the  time  of  the  will  jind  death  of  testator,  it  was  held  vested  as  a  present  legacy  to 
them,  subject  to  variation  at  between  them;  but  not  to  extend  to  her  children  by  a  fnturo 
marriage.  The  period  of  vesting  being  as  above,  one  who  was  a  youuger  child  at  the 
testator's  death,  and  became  an  elder  afterwards,  was  held  intitled.  Interest  on  legacies 
fVom  the  end  of  one  year  from  the  death  of  testator ;  except  as  between  parent  and 
t&ild.  In  the  principal  case,  Uie  legacies  being  vested,  the  interest  allowed  for  mainte- 
nance, equally  subject  to  the  mother's  reasonable  variation  (1). 

Where  an  elder  child  is  considered  as  a  younger. 

Interest  of  a  legacy  from  one  year  only  after  testator's  death,  unless  by  a  father  to  a  child. 
Where  interest  of  legacy  should  not  accumulate.  Mother  having  power  of  appointment, 
cannot  give  an  iUnseiy  share  to  one. 

A  MAir  devised  to  his  daughter  Jane^  wife  of  Coleman,  £3000  for  the  use 
of  her  younger  children,  to  be  by  her  distributed  among  them  in  such 
manner,  shanea,  and  proportions,  as  she  shall  think  fit :  and  if  no  appoint- 
ment was  made  by  her>  then  equaUy  to  be  divided  among  her  younger 
children :  and  to  survivct  if  any  of  the  children  died  under  age  or  unmar- 
ried 

The  fint  question  was,  whether  the  legacy  should  be  for  those  younger 

<1)yideantM,57,59. 
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children  only,  which  she  had  at  that  time  by  that  husband ;  or  whether 
the  younger  children  by  any  future  husband  should  also  take. 

It  was  argued,  that  though  there  was  some  variety  of  opinions,  whether 
thildren  should  extend  to  those  bom  after  the  making  the  will :  yet  never 
whether  to  those  bom  after  the  death  of  the  testator :  unless  there  are 
Aiture  words,  when  from  necessity  the  testator  must  have  had  future  chil- 
dren in  view.  In  general  children  unborn  are  not  presumed  to  be  meant : 
unless  indeed  the  wife  had  no  younger  children  at  the  time ;  but  in  the 
present  case  she  had. 

Against  this  it  was  said,  the  leeacy  was  to  all  the  younger  children  in 
general.  There  are  three  periods  of  time,  on  which  these  questions  turn ; 
children  at  the  time  of  making  the  will,  or  the  death  of  the  testator,  or  at 
a  particular  time  when  the  money  should  be  paid  to  them ;  as  was  deter- 
mined by  his  Lordship  in  a  late  case  [Elliiton  v.  Airey,  Ante,  111.]  when 
a  middle  way  was  taken,  that  the  testator  meant,  it  should  be  contmed  to 
those  who  were  bora  at  the  death  of  the  person,  who  had  it  during  life, 
and  that  it  should  neither  extend  to  those  to  be  bom  at  any  time,  or  con- 
fined to  those  born  at  the  making.  But  the  general  argument, 
upon  which  the  court  has  gone  to  confine  it  to  any  particular  [  210  ] 
period,  is  taken  away  here,  by  the  testator's  having  in  view  a  pos- 
sibility of  the  distribution,  waiting  till  death  of  the  mother,  who  may  still 
suspend  the  appointment  Nor  is  it  natural  by  such  a  general  description 
to  have  in  view  the  providing  for  those  then  born. 

Another  question  was  between  the  children  then  living :  whether  Ed- 
ward^ who  at  the  testator's  death,  was  a  vounger  child,  but  since  became 
the  dder,  should  still  be  held  a  younger ;  for  that,  unless  the  mother  should 
appoint,  it  should  wait  till  her  death,  what  younger  children  should  take; 
at  which  time  he  was  the  elder. 

Lord  Chaitcellor. 

There  is  little  doubt :  although  the  intention  of  the  testator  is  not  very 
clear.  There  have  been  difierent  determinations  of  these  sort  of  cases : 
whether  children  or  younger  children  should  relate  to  those  bom  at  the 
making  the  will  or  after  the  will ;  or  further  in  life  of  the  person  whose 
power  it  was  committed  for  life  (1),  and  no  general  rule  has  been  laid 
down,  but  always  construed  according  to  the  particular  words,  the  circum- 
stances, and  view  of  the  testator.  I  am  delivered  from  any  difficulty, 
which  would  have  arisen,  had  there  been  any  children  by  Coleman  bom 
subsequent  to  the  making ;  for  they  were  all  born  then. 

As  to  Edward,  he  was  a  younger  child  at  making  the  will,  and  death  of 
the  testator :  and  must  be  considered  as  a  younger  child,  notwithstanding 
the  accident  that  has  happened  since  the  death  of  the  elder:  and  there 
are  several  instances,  in  which  a  child,  who  was  then  a  younger,  has 
been  intitled  both  to  the  portion  of  younger  child  and  a  settled  estate 
also. 

As  to  any  children  that  may  be  bom  of  a  second  marriage :  they  could 
not  be  intended ;  for  she  having  four  children  by  Coleman  at  the  making 
the  will,  if  after  his  death  she  married  a  second  husband,  having  a  great 
estate  settled  on  the  elder  son  of  that  marriage,  that  son  within  (he  de- 

(1)  See  Bia  v.  Chapmany  1  Vei.  jan.  405,  and  3  Bro.  390. 
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acription  of  a  younger  child  would  have  been  contrary  to  the  intent.  But 
the  words  could  not  take  in  the  children  born  subsequent  to  the  makiiig 
or  death  of  the  testator ;  being  a  present  legacy.  It  might  be  difierent, 
had  he  given  it  to  her  for  life,  and  afterward  to  her  younger  children;  be- 
cause then  it  would  be  contingent,  and  a  devise  over :  but  here  it  is  in 
present ;  and  the  same  as  if  he  had  said,  equally  to  be  divided  unless  Ag 

appoints ;  being  a  vested  interest  and  immediate  gift  to  tfaeoi, 
[  211  ]   subject  4p  the  power  of  variation  given  Co  the  mother  (2).    Nor 

does  the  clause  of  survivorship  make  any  difference,  being  still 
vested :  this  legacy  then  both  in  the  intent  and  words  is  present  to  tiiem, 
and  not  to  be  extended  to  those  bom  aAer  his  death ;  and  it  can  only 
mean  children  living  at  the  making  of  the  will,  or  at  farthest  at  the  death 
of  the  testator. 

As  to  the  interest ;  it  cannot  be  given  earlier  than  from  one  year  after 
the  death  of  the  testator :  *  which  has  not  been  carried  further  than  in 
case  of  a  fnther  giving  a  legacy  to  a  child ;  but  this  being  a  present  legacy 
and  vested  (A),  the  interest  shall  not  accumulate,  but  go  in  mean  time 
among  those  intitled  to  the  principal  for  maintenance,  till  the  mother  exe- 
cutes the  appointment :  which  she  may  still  do  in  a  reasonable  proportion 
so  fas  not  to  give  an  illusory  share  to  one;  which  the  court  would  cor- 
rect, as  different  finom  the  intention. 

♦  2  Brown,  58. 

(fi)  Trustees  to  apply  interest  for  childrens  maintenance  till  twenty>one,  and  on  their 
attaining  their  ages  of  twenty-one,  equal  shares  of  the  principal  to  be  transferred  to  them ; 
the  interest  accrued  between  the  elder  and  yomag&t  children  coming  of  age^  decreed  to  bo 
divided  between  them.     1  Brown,  335. 

t  Unless  there  is  great  misbehaviour.    Ante,  59. 

(2)  See  2  Ves.  jun.  698.    Smith  y^Lord  Camelfbrd. 
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Injunction  against  creditors  suing  at  law  afler  a  decree  to  aocount  (I). 
The  court  aims  $.t  equality  of  satisfaction  in  administration  of  assetB. 
In  what  respects  the  proceedings  against  heir  for  debt  of  ancestor  agrees  with  or  differs 
from  the  proceedings  against  executor  or  administrator.    Post,  282.  Johnson  v.  Mills. 

Actions  at  law  were  brought  by  several  bond-creditors  against  an  heir 
at  law,  who  was  also  devisee.  A  nil!  in  this  court  was  also  brought  against 
the  heir  at  law  by  other  bond-creditors,  on  behalf  of  themselves  and  the 
other  creditors,  to  have  satisfaction  out  of  the  real  and  personal  assets :  a 
decree  obtained  by  them ;  an  account  of  the  debts  directed,  and  a  sale  of 
the  real  assets  descended,  in  order  to  a  satisfaction  of  these  demands. 

The  heir  at  law  brought  a  bill  to  have  an  injunction  to  restrain  those 
bond^reditors,  who  sued  at  law ;  for  that  after  a  decree  for  a  sale,  there 
was  no  instance  of  creditors  being  allowed  to  proceed  at  law  to  affect  that 
estate,  when  the  fund  itself,  by  which  satisfaction  was  to  be  made  to  the 
creators,  was  taken  from  ihe  heir  at  law,  who  was  brought  before  the 
court  in  respect  of  his  title  onl]^,  not  his  person. 

On  theother  hand  it  was  said,  that  the  sense  of  the  court  always  was, 

(1)  See  Giipth  v.  Lady  Southampton,  18  Ves.  469. 
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that  it  was  out  of  ite  power  to  take  away  any  reme^  from  a  creditor ;  to 
prevent  the  mischievoiui  comeqiiences  of  one  cremtor's  chalking  out  a 
method,  by  which  the  rest  must  proceed :  for  then  it  would  be  easy  for 
the  heir  at  law  to  single  out  one  creditor,  and  get  him  to  bring  a  bill 
afiainst  him  for  ilKit  e&ct 

[  212  ] 
Lord  Chah  0BtU)R. 

The  justice  of  the  case  is  very  clear.  It  must  be  considered,  what  is 
the  rule  of  proceeding  In  this  court  and  at  law  against  the  heir.  To  clfear 
the  way  if  is  necessary  to  consider,  in  what  respect  the  case  of  an  heir  at 
taw,  charged  for  a  debt  of  his  ancestor  by  specialty,  is  like  the  case  of 
proceeding  against  an  executor  or  administrator:  and  in  what  they  difier. 
in  both  cases  the  court  aims  at  equality  of  satisfaction  as  far  as  possible- 
In  the  present  constitution  of  the  law  of  England,  both  in  this  court  and 
courts  of  conunon  law,  there  is  some  confusion  and  inconvenience  in  re- 
q>ect  of  the  administration  of  assets  both  real  and  personal :  and  therefore 
it  has  been  desired,  that  a  new  provision  should  be  made  by  the  l^isla- 
ture  concerning  it  A  directi<m  was  given  to  the  judges,  that  a  bill  should 
be  brought  in  as  to  the  personal  assets:  and  a  snort  bill  was  brought  in 
upon  the  case  of  Mortice  v.  The  Bank  of  England,  {Cas.  Talb.  217.]  (2), 
but  laid  aside  from  the  difficulty,  and  the  time :  but  that  equality,  as  far 
as  it  can  be  brought  within  the  rules  of  law  and  equity,  is  what  is  aimed 
ai 

To  consider  in  what  respect  they  difier.  In  respect  of  the  nature  and 
ground  of  the  charge  against  each ;  which,  as  to  the  executor  or  adminis- 
trator, is  not  quite  as  standing  in  the  place  of  the  testator  or  intestate, 
but  in  respect  of  the  estate  come  into  their  hands ;  and  therefore  the 
charge  is  in  the  delinet  only,  not  the  debet.  In  an  action  against  the  heir 
at  law  for  a  debt  of  his  ancestor  upon  specialty,  the  ground  of  the  charge 
is,  that  he  is  bound  as  well  as  the  ancestor ;  and  therefore  it  is  in  the  debet 
and  detinet,  as  it  would  have  been  against  the  ancestor :  and  the  law  gives 
him  liberty  to  discharge  himself  by  pleading  nothing  by  descent,  or  but  so 
much;  which  plea  if  found  false,  he  is  charged  as  a  person  bound  for  the 
whole  debt,  if  he  had  but  one  acre :  which  is  not  the  case  of  an  executor, 
who  is  charged  only  for  so  much  as  comes  to  his  hands,  notwithstanding 
such  plea  found  false. 

Then  to  consider  in  what  respect  they  are  like.    In  actions  at  law 
against  executor  or  administrator  by  several  creditors,  he  may  confess 
judgment  to  which  he  pleases,  though  to  one  who  brought  his  action  sub- 
sequent to  the  rest,  and  may  plead  that  judgment  against  the  others,  and 
that  he  hath  nothing  farther,  and  so  discharge  himself.    Then  where  one 
creditor  sues  at  law,  and  another  by  bill  in  equity,  the  executor  has  then 
no  remedy,  though  a  decree  is  obtained  here :  for  he  cannot  plead  that 
decree  at  law :  because  the  courts  at  law  do  not  give  allowance  to  it  So 
that  though  the  decree  is  obtained  here  first,  yet  the  creditor  at 
law  may  prooeed  against  him,  and  take  the  assets  out  of  his  [  213  ] 
hands ;  and  the  executor  has  no  other  remedy  than  to  bring  a 
bill  here  setting  forth  that  decree,  and  to  obtain  an  injunction  against 
that  other  creditor  to  support  the  decree  of  this  court,  and  to  prevent  a 

(2)  Also  3  P.  W.  432.  note  2.    Bro.  P.  C.  465.  octa?o  edit  in  which  tost  it  was  remark- 
ab^  wtU  reported* 
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double  charge ;  'during  the  course  of  these  two  causes,  the  executor  can- 
not bring  a  bill  for  an  injunction ;  as  the  court  cannot  tell  which  will  ob- 
tain judgment  first ;  for  if  the  creditor  suing  at  law  does,  he  must  be  first 
satisfied,  as  he  will  then  gain  a  preference  in  course  of  administration  both 
in  law  and  equity.  But  if  the  decree  is  first  obtained,  the  court  will  then 
restrain ;  which  was  the  ground  of  the  case  of  Morrice  v.  Bank  of  Eng- 
land ;  for  had  not  the  creditor,  who  sued  in  this  court,  obtained  a  decree 
first,  and  the  quantum  of  the  demand  been  thereby  ascertained,  the  court 
would  not  have  interposed  by  injunction  against  the  other  creditors  as  it 
did ;  which  was  affirmed  by  the  Lords^  an  injunction  being  the  only  me- 
thod by  which  the  court  can  establish  its  decrees.  So  if  several  creditors 
proceed  in  this  court  for  satisfaction  by  different  bills ;  the  court  will  not 
stop  the  suit  of  one,  because  of  the  pendency  and  priority,  which  may  be 
gained ;  although  this  creates  an  entanglement  and  difficulty  upon  the 
estate.  Accordingly  in  such  a  case  of  five  different  bills  against  an  execu- 
tor who  was  ready  to  administer  the  assets,  and  applied  to  the  court  to 
have  them  all  heard  together ;  for  that  purpose  Sir  Joseph  Jekifl^  who 
was  willing  to  attain  that  equality,  postponed  the  causes,  which  order,  up- 
on motion  to  Lord  ICine,  was  discharged ;  for  that  before  a  decree  obtain- 
ed, the  proceedings  in  law  or  equity  could  not  be  stopped,  or  the  chance 
prevented  of  gaining  a  priority  in  point  of  payment  in  the  administration 
of  assets ;  but  he  did  not  doubt  the  granting  an  injunction,  if  a  decree  was 
obtained ;  because  the  executor  could  not  plead  it  at  law ;  which  is  the 
case  here. 

Then  consider,  how  it  stands  as  to  the  heir  at  law ;  have  is  also  devise 
in  the  will ;  but  that  makes  no  difference :  for  a  devise  to  the  heir  at  law- 
is  considered  as  land  descended  in  this  court ;  and  does  not  want  the  aid 
of  the  Statute  of  Frauds.  It  is  said,  that  during  the  course  of  the  cause 
the  heir  at  law  applied  for  an  injunction,  which  was  dissolved ;  and  there- 
fore it  would  be  inconsistent  in  the  court  to  grant  one  now.  But  there  is 
no  inconsistency,  upon  the  principle  of  comparing  it  to  the  case  of  an  ex- 
ecutor or  administrator ;  because  it  was  during  the  course  of  the  causes, 
when  there  was  no  ground  to  grant  an  injunction ;  as  the  judgment  at  law 
might  be  obtained  before  the  decree  here,  and  thereby  gain  a  preference. 
But  now  the  court  is  to  support  its  own  jurisdiction,  and  give  the  benefit, 
of  the  decree,  which  is  obtained,  to  the  creditors  intitled  to  it,  and  conse- 
quently by  injunction  or  order  restrain  the  others  from  proceeding  at  law. 

Consider  it  on  the  common  ground  of  a  decree  for  sale,  for  satisfaction 
of  a  bond-creditor :  not  only  where  it  is  on  behalf  of  himself  and  others, 
but  even  where  the  bill  is  for  satisfaction  of  his  own  particular  debt :  the 
constant  course  of  the  court  being  to  direct  an  account  of  all 
[  214  ]  the  bond-debts  of  the  testator  or  intestate,  with  liberty  to  come 
for  a  satisfaction ;  without  which  no  decree  for  a  sale  can  be ; 
for  as  they  have  all  a  lien  against  the  heir,  who  is  bound  as  well  as  the 
ancestor,  they  are  all  intitled  to  receive  satisfaction,  and  might  other- 
wise sue  at  law  notwithstanding  the  decree  for  sale  by  this  court ;  but 
it  would  be  very  mischievious,  should  the  court  suffer  another  bond-cre- 
ditor, who  has  not  obtained  judgment,  after  a  decree  for  sale,  to  proceed 
against  the  estate ;  as  the  effect  of  a  sale  could  not  be  had  during  the 
continuance  of  the  levari  on  the  judgment ;  which  must  be  removed 
in  order  to  a  sale.    The  court  cannot  by  an  order  issuing  out  of  this 
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decree  compel  that  creditor,  who  has  got  a  legal  title  in  his  own 
right,  to  join  in  a  sale,  as  it  may  a  trustee ;  nor  need  a  new  bill  be 
brought  to  compel  him,  as  it  may  be  better  done  now,  and  with 
leas  expense,  when  all  parties  are  before  the  court  I  will  give  an  in- 
stance, wherein  the  court  would  relieve  the  heir,  notwithstanding  the 
bond-creditor  had  a  clear  remedy  at  law.  The  statute  has  chang^  the 
law,  not  only  with  regard  to  lands  devised,  but  lands  descended ;  in  an 
action  by  a  bond-creditor  before  the  statute,  if  there  was  an  alienation 
before  the  teste  of  the  original  writ,  riens  per  descent  at  the  time  of  the 
writ  purchased  was  a  defence,  and  then  no  ground  at  law  to  charge  with 
the  value ;  which  is  altered  by  the  statute.  K  then  the  court  has  decreed 
a  sale,  in  which  the  heir  has  joined,  and  another  bond-creditor  brings 
an  action  at  law  to  have  satisfaction  out  of  it,  upon  his  pleading  rien  per 
de$cent,  acording  to  that  alteration  he  will  be  charged  with  the  sum  of 
mouey,  for  which  the  estate  sold,  he  having  joined  in  the  conveyance : 
nor  would  the  common  law  court  take  notice  that  it  was  done  by  sale  of 
this  court :  but  upon  a  bill  by  the  heir  at  law,  he  would  have  an  injunc* 
tion ;  otherwise  it  would  be  a  great  hardship  on  him :  for  after  recovery 
against  him  for  the  value  of  the  lands  descended,  he  must  take  his  chance, 
whether  the  lands  decreed  to  be  sold  would  sell  for  so  much  as  he  is 
obliged  to  pay. 

(i)  But  the  chief  consideration  is  the  impossibility  to  have  satisfaction, 
unless  the  court  supports  its  decrees ;  the  principal  of  which  is,  that  the 
court  does,  not  take  away  the  priority  of  a  creditor :  but  only  supports 
its  rule  (k),  that  a  decree  of  this  court  is  equal  to  a  judgment  at  law;  and 
then  a  preference  will  be  given  in  priority  of  time  only,  as  in  judgments 
in  the  courts  at  law.  It  is  just  therefore  to  grant  an  injunction  now,  and 
not  to  put  the  heir  at  law  to  bring  a  new  bill.  And  the  court  will  take 
notice,  that  upon  that  judgment  recovered  this  equity  arises. 

it)  2  Salk.  507.    2  Vera.  89.    Prec  Ch.  79. 

(A;)  This  must  be  intended  only  of  the  personal  estate,  a  decree  acting  in  pertanam^  not 
in  rem,    2P.Wms.  621.    Post,  496. 


JTHELL  V.  BEANE,  Feb.  28,  1748-9.  [  215  ] 

(Reg.  Lib.  1748.  A.  fol.  708.) 

S.  CI  i>te&.  132.— Devise  of  all  testator's  "« rea/ "  and  personal  estate  (1),  ^xu^'eel  /• 
debit  *'  affects  copyhold  lands  unsurrendered,  for  the  benefit  of  the  creditors,  Ihert  being 
no  freehold  lands.  If  there  had  been,  it  would  have  been  otherwise.  No  preference 
allowed  to  a  creditor  who  became  a  mortgagee  under  the  devisee  in  trust.  In  mar- 
riage settlement,  &c.  on  good  valuable  consideration,  as  between  the  immediate  ^par- 
ties," such  consideration  will  run  through  til  the  limitations  for  the  benefit  of  the  re- 
motest persons ;  even  of  those  in  respect  of  whom  the  deeds  would  have  been  volan- 
Ury(2). 

Husband  on  second  marriage  contracts  to  paj  money  in  trust  for  (he  wife  for  life,  and  af- 
terward for  the  issue  of  that  and  a  son  by  a  former  wife ;  his  creditors  can  not  come 
upon  this  against  the  son  as  being  a  voluntary  disposition  as  to  him. 

A  MAW  who  had  a  son  by  a  former  wife,  going  to  marry  a  secoad  with 
a  portion  of  £260,  in  consideration  thereof  sftt ties  £400  that  if  she  sundv- 

(1)  Vide  Rose  v.  BarlUtU  Cro.  Car.  292,  and  Waikins  v.  Lea,  6  Veg.  033,  &«.  Bt  Tid« 
Goodwin  v.  GoodtDin,  post,  226,  and  Tudor  v.  .^fifon.  2  Ves.  582. 

(2)  Vide  Slaohent  v.  Trueman,  ante,  73,  74. 

Vol.  L  D  d 
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ed  bim  or  had  issue  by  the  marriage,  the  heirs  or  executors  of  the  hus- 
band should  after  his  death  pay  £400  to  the  trustees  for  the  benefit  of  the 
wife  for  her  life,  and  after  her  death  for  the  issue  of  her  marriage,  tc^e- 
ther  with  the  son  by  the  former  wife ;  which  'son  happened  to  be  the  only 
surviving  person ;  and  his  father  devised  all  his  estate  (3)  to  him,  subjects 
to  payment  of  debts. 

The  bill  was  brought  by  the  father's  creditors  against  this  devisee  and 
heir  at  law ;  who  a^nitted,  there  was  no  freehold,  but  only  copyhold, 
lands. 

The  first  question  was,  whether  a  defect  of  surrender  should  be  sup- 
plied? 

Lord  Chancellor  was  of  opinion,  it  should ;  to  support  the  intent  of 
passing  something :  but  otherwise  had  there  been  freehold  lands. 

The  second  question  was,  supposing  they  passed  whether  one  of  the 
creditors  to  whom  the  son  had  mortgaged  these  lands,  should  retain  them 
by  way  of  security  for  his  own  debt,  as  well  for  the  whole  debt  as  for  the 
money  lately  advanced? 

Lord  Chancellor  was  of  opinion,  that  though  the  general  rule  was,* 
that  a  purchaser  or  mortgagee  need  not  see  to  the  application  of  the  mo- 
ney, where  no  schedule  of  the  debts ;  yet  (his  rule  was  never  carried  so 
far  as  to  put  it  in  the  power  of  the  devisee  in  trust,  or  of  the  heir  at  law, 
who  in  this  court  is  considered  as  a  trustee  to  favour  one  creditor ;  which 
would  be  the  consequence,  if  this  was  allowed.  All  that  the  court  can  do  for 
the  mortgagee  (who  is  not  bound  by  the  admission,  that  there  are  no 
freehold  lands,  and  may  have  that  inquired  into,  if  he  will)  is  to  allow  him 
the  principal  and  interest  of  the  money  he  advanced  to  the  son :  but  to 
his  old  debt,  he  cannot  be  put  in  a  better  condition ;  but  must  come  in 
pari  passu  with  the  rest  of  tne  creditors.  This  is  not  like  the  case  of  an 
executor,  who  having  power  to  administer  the  assets,  and  the  legal  estate 
in  him,  may  sell  a  term ;  the  vendee  retain  it :  and  this  even  to  satisfy  a 
debt  of  his  own,  as  was  held  in  (/)  Nugent  v.  Nugent.  But  that  is  owing  to 
the  legal  power  of  an  executor  over  the  assets ;  upon  which  the 
[  216  ]  court  will  not  break  in ;  but  never  held,  that  if  a  devisee  in 
trust  mortgaged  to  a  creditor  of  his  own  for  satisfaction  or  se- 
curity of  that  debt,  such  mortgagee  having  notice  of  the  trust  should  re- 
tain the  estate  against  the  creditors  under  that  trust :  or  if  he  mortgages 
with  notice  by  way  of  securing  the  debts  of  the  testator,  it  alters  not  the 
case ;  for  the  estate  was  a  security  in  the  hands  of  the  trustee  before,  and 
it  only  operates  to  change  the  course ;  which  the  court  will  not  sutler  the 
trustee  to  do ;  considering  it  as  a  fraud  to  give  the  preference  to  one 
creditor ;  which  the  law  has  not  established,  nor  will  this  court  allow. 

The  next  question  was  as  to  this  £400,  whether  the  creditors  niight 
come  upon  the  reversionary  interest  thereof? 

*  Where  land  is  to  be  sold  jpenerally,  pnrcbaser  not  bound  to  see  to  the  application  of  the 
money,  but  ia  a  mere  atranger ;  tteui  if  any  specific  sum  is  to  be  paid  besidea  to  another. 

1  Brown,  186. 

(0  Atk.  463,  there  called  Nugent  and  Giffard.    Barnard,  78.    2  Atk.  41.  3  Atk.  235. 

2  P.  Wma.  148.    Seeui  if  the  pnrchuer  colludes  with  the  executor,  2  Vem.  616. 

(3)  The  teaUtor  devised  »  all  the  residue  of  his  real  and  personal  estate  to  the  son, 
**  to  hold  to  him,  his  heirs,  executors,  &Ck  for  ever,  and  appointed  him  sole  executor.** 
R.L. 
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As  to  which  Lord  Chancellor  said  it  was  more  difficult ;  hut  that  it  would 
be  going  much  too  far  to  say,  that  it  was  subject  to  the  demands  of  the 
creditors,  and  that  the  son  was  not  intitled  to  the  benefit  of  it ;  for  it  would 
make  a  dangerous  precedent  to  families ;  particularly  to  the  case  of  wives 
on  a  second  marriage. 

It  was  insisted  on  to  be  voluntary  with  regard  to  that  son :  though  not 
as  to  the  wife  and  the  issue  of  the  second  marriage,  and  was  likened  to  a 
bond  by  a  father  to  leave  a  sum  of  money  at  his  death,  which  is  a  fraud 
on  the  custom ;  and  although  collaterals  have  been  held  within  a  conside- 
ration, yet  never  where  creditors  were  concerned. 

Lord  Chancellor. 
This  is  different  from  the  case  of  a  bond  by  a  father ;  for  it  is  a  contract 
between  the  husband  and  the  second  wife  and  her  friends :  and  so  far  like 
Osgood  V.  Strode  :  [2  P.  Wms.  245.]  it  being  provided  in  the  agreement, 
that  the  son  by  the  former  wife  should  come  in  for  a  share  ;  which  is  a 
bargain,  and  for  valuable  consideration ;  for  had  it  not  been  for  this  provi- 
sion the  husband  would  not  agree  to  let  it  go  so  far  as  £400  (1).  This 
often  happens  on  the  marriage  of  a  widow ;  who  contracts  on  a  second 
marriage,  to  make  a  provision  out  of  her  own  estate,  after  her  death  and 
the  death  of  her  second  husband,  for  her  children  by  a  former ;  which  may 
be  said  to  be  voluntary ;  yet  is  reasonable,  prudent,  and  natural ;  several 
of  which  have  been  supported  in  this  court,  as  provisions  for  the  children 
by  the  first  marriage  for  valuable  consideration.  If  the  husband  in  such 
cases  dies  in  life  of  the  wife,  who  dies  indebted :  the  court  would  not  suffer 
her  creditors  to  come  against  the  children  of  the  first  marriage,  for  whom 
she  had  made  this  provision,  because  it  was  voluntary. 

(1)  Vide  ante,  73,  74,  dtc 
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(Reg.  Lib.  1748.  A.  fol.  402.) 

Construction  of  will ; «« and"^  construed  **  or»^  Vested  le/^acy.  Bequest  of  £400  to  R.  to 
be  paid  in  a  year;  and  of  a  further  turn  of  £lOO  at  the  death  of  hu  mother;  tho  latter 
held  also  a  vested  legacy. 

A  MAN  possessed  of  a  leasehold  messuage  or  tenement  devises  it  "  To  my 
wife  for  so  many  years  of  the  term,  as  she  shall  happen  to  live ;  she  pay- 
ing the  rents,  and  keeping  it  in  repair :  and  after  her  death,  if  my  son  li, 
shall  be  living,  then  to  him  for  so  many  years  of  the  term  as  he  shall  Uve : 
but  if  he  should  be  living  at  the  time  of  the  death  of  my  wife,  ajid  shall 
then  or  hereafter  have  any  issue  male  of  his  body,  then  all  the  right,  &c. 
therein  to  go  to  R.  but  if  R.  should  die  in  life  of  my  wife  without  leaving 
itsue-male,  living  my  son  William,  and  William  should  have  any  issue-male, 
then  to  William^'''*  and  in  like  manner  over  to  another  son.  "  Item,  I  give 
£400  to  A.  to  be  paid  him  at  the  end  of  one  year  next  after  my  death ;  and 
the  further  sum  of  £100  at  the  death  of  his  mother :"  making  hia  wife  ex- 
ecutrix and  residuary  legatee. 

R.  died  in  life  of  the  wife,  leaving  a  ton  [the  present  plaintiff] :  and  the 
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question  was,  whether  this  leasehold  should  belong  to  WUliam  by  the  Umi- 
totion  over ;  or  to  the  representative  of  the  wife  as  part  of  the  residue ;  or  to 
the  plaintiff  the  son  of  R.  as  representative  of  his  father,  or  in  bis  own 
right;  it  being  indifferent,  as  he  was  the  only  child. 

Lord  Chancellor. 

It  is  difficult  to  unravel  this  will,  but  clear  on  the  face  of  it  that  the  tes- 
tator did  not  intend  it  should  go  over  to  the  younger  branches,  unless  R. 
the  elder  died  in  the  life  of  the  wife  without  i«6ue-male ;  and  out  of  this  to 
make  a  provision  for  R.  and  his  family. 

The  question  is,  whether  the  words  used  are  capable  of  a  construction 
to  answer  this  intent?  (m)  And  with  some  liberty,  which  both  courts  of 
law  and  equity  have  used  to  attain  the  intent  in  incorrect  wills,  it  may  be 
fully  answered ;  which  must  be  by  construing  and  (in  that  clause,  if  /?. 
should  b(f  liiing  al  death  of  my  7oife,  and  should  thenar  htrtafi^r^  &.C.)  as 
if  it  had  been  or.  The  consequence  of  which  would  be,  that  though  /?. 
was  not  then  living,  yet  if  he  left  issue-male,  he  should  take  the  estate  ab- 
solutely. 

It  is  objected,  that  by  this  way  of  construing  it,  here  is  a  double  contin- 

i^ency ;  and  then  that  R.  would  have  the  absolute  interest,  if  he  was  bare- 
y  alive  at  death  of  the  wife :  but  there  is  no  such  inconsistency  ;  for  in  that 
case  he  would  have  it  only  for  so  many  years  as  he  should  live:  but  if  he 
had  issue-male,  then  absolutely ;  and  that  because  the  testator 
[  218  ]  has  said  so;  and  the  plaintiff  must  take  this  in  right  of  represen- 
tative of  the  father ;  but  still  it  is  a  provision  for  that  branch  of 
the  family  (1)« 

As  to  the  £100  legacy,  it  is  plainly  vested,  and  the  time  of  payment  on- 
ly postponed  ;  for  the  former  words  to  beipaid,  must  be  carried  on ;  as  they 
would  plainly  be,  if  turned  into  any  other  language. 

(m)  1  P.  Wms.  343.    2  Eq.  Ab.  368.    2  Atk.  643.    3  Atk.  390.    2  P.  Wm«.  346. 


(1)  The  daughter  and  executrix  of  the  wife  having  kept  posBCSsion  of  the  premiies  af- 
ter her  mother'g  death,  an  account  was  directed  as  to  the  rents  and  profits ;  but  the  mas- 
ter was  directed  not  to  charge  her  in  such  account  with  any  ^  thing  for  the  rents  and  pro- 
^  fits  of  the  said  premises  for  one  quarter  of  a  year  after  the  death  of  her  said  mother, 
**  that  time  being  proper  to  be  allowed  her  for  removing  her  mother^s  goods  and  effects.** 
R.  L* 
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(Reg.  Lib.  1748.  A.  foL  276.) 

The  oonrt  refused  to  effectuate  an  order,  confirming  the  master's  report,  for  laying  out 
money  in  land  for  a  charity,  where  the  nature  of  a  devise,  on  which  it  was  founded, 
made  an  opening  to  evade  the  statute  of  mortmain.  In  contracts,  if  a  tenant  in  tail 
perv^sts  in  refusing  to  execute,  and  dies,  the  court  will  not  decree  the  succeeding  tenant 
u  tail  to  perform  it ;  for  such  a  one  takes  paramount^  performam  doni*  Though  specific 
performance  might  have  been  decreed  against  original  parties  holding  as  tenants  in  com- 
mon, yet,  where  an  alteration  prevented  a  decree  as  to  one  moiety,  the  court  would  not 
direct  a  performance  as  to  the  other ;  the  contract  being  entire,  and  an  execution  of  half 
of  it  inadequate  to  the  prime  subject 

JoHH  Elbridob,  being  likely  to  die,  made  a  conveyance  of  a  real  estate 
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for  benefit  of  a  charity.  Ten  days  afterwards  he  makes  a  will ;  by  which 
he  gives  £3000,  the  exact  value  of  that  land,  to  the  same  charity  ;  and 
£250  to  the  same ;  and  gives  th^  estate  to  Mrs.  Elbridge^  wife  of  Thomas 
Elbridfrfy  and  to  Mrs.  Wolner^  as  tenants  in  common. 

After  his  death  a  bill  is  brought  for  a  general  account,  and  for  direction 
of  the  court  for  the  settlement  of  John  Elbridge^f.esidite  under  his  will, 
and  a  decree  for  that  purpose.  The  court  directed  the  Master  to  receive 
a  scheme  for  carrying  it  into  execution ;  the  foundation  of  part  of  which 
was  to  consider,  in  what  way  the  money  should  be  laid  out,  and  a  perpe- 
tual fund  be  created  for  maintenance  of  the  charity.  The  Master  report- 
ed a  scheme  for  laying  out  £3000  in  the  purchase  of  these  lands :  and  the 
£250  in  other  lands  convenient  for  building  the  charity  school.  The  case 
was  set  down  for  the  charity,  to  be  heard  on  the  matter  reserved :  and  the 
court  made  a  decretal  order,  confirming  the  Masler^s  report;  that  the 
scheme  should  be  approved  of,  and  the  other  matters  therein  carried  into 
execution ;  none  of  all  which  was  opposed,  but  acquiesced  under  by  7%o- 
mas  Eldridfre  and  his  wife,  who  survived  him.  After  her  death  the  pre- 
sent information  was  brought  on  behalf  of  the  charity,  together  with  Mrs. 
Horty  administratrix  of  the  personal  estate  of  Mrs.  Elbridgt,  to  have  this 
purchase  carried  into  execution  by  the  aid  of  this  court,  against  the 
devisee  of  the  heir  at  law  of  Mrs.  Elbridge^  and  against  the  infant  son  of 
Mr.  Wolntr^  who  was  now  dead,  having  settled  the  estate  on  himself  in 
tail. 

Two  general  questions  were  made :  first,  whether  the  parties  are  in- 
titled  to  carry  this  purchase  into  execution  by  the  aid  of  a  court  of  equity  ? 
Secondly,  whether  the  benefit  of  carrying  it  into  execution  in  respect  of 
the  purchase  money,  should  go  to  the  plaintififthe  administratrix,  or  to  the 
defendant  devisee  of  the  heir  at  law  of  Mrs.  Elbridge  ? 

For  de/en(ian/:  The  specific  execution  of  agreements  here  is  not  [  219  ] 
tx  debito  justitCRj  it  being  discretionary:  and  therefore  if  objections 
arise  thereto  from  circumstances  of  hardship,  though  not  strictly  weighed 
in  law  or  equity,  the  court  ought  not  to  do  it  Such  agreements  must  be 
final,  and  no  room  for  repentance :  the  parties  were  not  bound  to  this  by 
any  act ;  for  then  there  would  be  some  declaration  in  writing  that  the 
estate  should  be  sold ;  whereas  it  rests  singly  on  the  non-opposition  to  these 
orders.  But  the  whole  fate  of  the  mortmain  act  depends  on  this :  as  the 
carrying  this  into  execution  is  contrary  to  the  express  provision,  or  at  least 
the  general  intent  of  the  9  Geo.  2.  c.  36 ;  since  which  no  lands,  or  money 
to  be  vested  in  lands,  can  be  given  to  a  charity,  or  land  to  be  sold  and 
turned  into  money,  because  of  the  possibility  of  its  being  kept  some  time 
in  land;  as  was  determined  in  James  v.  Lord  Weymouth  (1).  But  where 
an  election  is  given  to  lay  out  money  in  lands  of  the  funds  for  a  charity,  it 
may  be  decreed  to  be  laid  out  in  that  which  is  not  void ;  as  has  been  de- 
termined by  your  Lordship,  By  the  proviso  in  the  act,  the  legislature 
meant  only,  that  if  the  money  was  actually  paid,  and  the  agreement  com- 
plete, the  accident  of  the  parties  death  should  not  hurt  it ;  but  not  to 
conclude  an  incomplete  agreement,  as  this  is,  the  money  not  being 
paid.  Still  all  the  other  restrictions  will  take  place  in  this  proviso ;  so  that 
it  must  be  sealed  and  delivered  by  deed  indented  and  inrolled,  &jc.    But 

(1)  AmbL  SO. 
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suppose  all  this  out  of  the  case,  and  that  at  the  time  of  bringing  the  bill, 
it  was  impossible:  there  are  circumstances  now  rendering  it  impossible; 
for  by  the  death  of  Mr.  Wolner^  one  of  the  tenants  in  common,  with  whom 
the  contract  for  purchase  was  made,  it  cannot  be  carried  entirely  into  exe- 
cution: therefore  it  cannot  in  part  The  transaction  was  joint:  they 
cannot  therefore  come  into  equity,  singling  out  a  divided  moiety.  The 
court  cannot  in  this  case  make  any  election  for  the  infant ;  which  is  only 
done  where  there  is  an  absolute  necessity ;  but  if  the  infant  dies  under 
age,  there  are  remainders  in  tail,  who  surely  are  not  bound  by  this  agree- 
ment 

For  plaintiffs :  The  method  of  carrying  it  into  execution  is,  that  the  con- 
tracting party  shall  be  esteemed  in  nature  of  a  trustee;  and  then  his  de- 
vise cannot  vary  the  right.  The  statute  does  not  absolutely  prohibit  any 
vesting  of  money  in  land  for  a  charity.  Much  has  been  laid  out  in  mort- 
gages: and  yet  that  would  come  within  the  words  of  the  act;  as  in  the 
statute  of  King  William  3.  of  papists^  who  cannot  take  a  mortgage  (1). 
There  is  no  such  rule,  that  if  a  contract  cannot  be  carried  into  execution 
in  totOf  it  cannot  in  part :  one  joint-tenant  indeed  will  not  be  bouiid  by  the 
contract  of  t)ie  other,  the  right  of  the  survivor  being  prior,  nor  will  the 
court  carry  it  into  execution  in  part :  but  otherwise  cf  tenants  in  common, 
who  must  sever  in  every  action,  and  their  contracts  are  two  distinct 

grants ;  and  if  one  of  them  is  disabled  by  any  subsequent  act,  it 
[  220  ]    may  be  executed  as  to  a  moiety.     This  once  was  money,  when 

the  parties  themselves  were  bound :  and  nothing  has  since  hap- 
pened by  death  of  Wolntr  to  change  it 

Lord  Chancellor. 

This  case  involves  several  material  points ;  some  of  them  new :  and  if 
there  were  not  some  clear  and  decisive  in  this  case,  1  should  take  time  to 
consider  of  the  judgment  1  am  to  give. 

I  will  say  nothing  particular  of  the  second  question,  being  merely  con- 
sequential to  the  determination  of  the  first ;  for  there  is  no  case,  where 
the  representative  of  the  personal  estate  is  intitled  to  claim  the  money, 
arising  by  sale  of  the  lands,  as  personal  estate ;  except  where  one  or  other 
of  the  contracting  parties  in  the  purchase  is  intitled  to  carry  it  into  execu- 
tion in  a  court  of  equity :  for  where  the  court  holds,  it  ought  not  to  be 
executed,  there  is  no  conversion  of  real  into  personal  in  consideration  of 
the  court,  upon  which  that  right  of  the  executor  depends:  for  if  not  effec- 
tually converted  into  money,  it  must  be  considered  according  to  its  original 
nature  as  real ;  and  the  heir  at  law  must  have  the  benefit  Whether 
there  is  any  such  conversion,  depends  on  their  being  an  effectual  agree- 
ment binding  on  all  parties,  so  as  under  all  the  circumstances  it  ought  to 
be  carried  into  execution  upon  this  general  principle  of  equity ;  that  what 
is  contracted  for  valuable  consideration  to  be  done,  will  by  the  court  be 
considered  as  done ;  all  the  consequences  arising  as  if  it  had  been  so,  and 
as  if  a  conveyance  had  been  made  of  the  land  at  the  time  to  the  vendee. 
But  if  the  circumstances  are  such,  that  it  cannot  now,  or  ought  not  to  be 
carried  into  execution,  though  once  it  might,  these  consequences  cannot 

(1)  But  the  Imw  wm  aftarwarda  dtered  by  18  Oto,  3.  e.  62. 
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follow ;  for  the  court  must  consider  it  as  land,  and  the  money  as  the  party's 
own,  who  was  to  he  the  purchaser. 

The  first  question  depends  on  two  considerations.  First,  whether  aU, 
that  passed  in  the  life  of  Thomas  Elbridge  and  his  widow,  amounts  to  a 
binding  agreement  on  those  parties  for  sale  of  the  lands  7  The  second,  sup- 
posing it  so,  whether  the  court  ought  now  to  carry  it  into  execution,  be- 
cause of  the  intervening  circumstances. 

As  to  the  first,  I  think  it  did  amount  to  such  an  agreement ;  and  that  if 
Thomas  Elbridge  or  his  wife  were  now  before  the  court  (^i),  and  no  change 
in  IVolner^s  moiety,  the  court  ought  to  have  executed  it,  notwithstanding 
the  statute  of  frauds ;  for  though  that  statute  has  provided  that  no  agree- 
ment for  the  purchase  of  lands  shall  be  good,  unless  signed  by 
the  party  to  be  bound  thereby,  or  some  person  authorised  by  [  221  ] 
him :  yet  on  all  the  questions  on  that  statute  in  this  court,  the  end 
and  purport  of  making  it  has  been  considered,  viz.  to  prevent  frauds  and 
perjuries :  so  that  any  agreement,  in  which  there  is  no  danger  of  either, 
the  court  has  considered  as  out  of  the  statute ;  upon  which  there  have 
been  many  cases:  as  in  a  bill  by  purchaser  of  lands  against  the  vendor,  to 
carry  into  execution  the  agreement,  though  not  in  writing,  nor  so  stated 
by  the  bill :  the  vendor  puts  in  an  answer  admitting  the  agreement  as  sta- 
ted in  the  bill ;  it  takes  it  entirely  out  of  the  mischief;  Sind  there  being  no 
danger  of  perjury,  the  court  would  decree  it.    Then  if  the  vendor  should 
die,  upon  a  bill  of  revivor  against  his  heir,  I  should  not  doubt  to  decree  it : 
although  I  know  no  case  of  it;  the  principle  going  throughout,  and  equally 
binding  the  representatives.    Then  there  are  other  cases,  well  known,  ta- 
ken out  of  the  statute,  not  so  much  on  the  principle  of  no  danger  of  perju- 
ry, as  that  the  statute  was  not  intended  to  create  or  protect  fraua.    As 
where  agreements  have  been  carried  partly  into  execution :  although  a 
controversy  might  be  afterward  between  the  parties  as  to  the  terms,  yet 
if  made  out  satisfactorily  to  the  court,  it  would  be  decreed,  though  variety 
of  evidence  might  be  in  the  case :  in  order  that  one  side  might  not  take 
advantage  of  the  statute  to  be  guilty  of  fraud,  the  court  would  hold  his 
coascience  bound  thereby.    But  the  present  is  a  judicial  sale  of  the  estate 
which  takes  it  entirely  out  of  the  statute :  the  order  of  the  court  was  not 
interlocutory,  but  made  part  of  the  decree ;  as  it  always  is  on  the  matter 
reserved,  though  made  at  another  day:  and  it  includes  as  well  the  carry- 
ing the  purchase  into  execution,  as  the  establishment  of  the  charity : 
amounting  to  a  decree  for  the  conveyance  of  the  estate  on  one  side,  and 
payment  of  the  money  on  the  other :  who  might  be  prosecuted  for  a  con- 
tempt in  not  obeying  that  order.    And  it  is  stronger  than  the  common  case 
of  purchasers  before  the  Master^  who  are  certainly  out  of  the  statute :  nor 
should  I  doubt  the  carrying  into  execution  against  the  representative  a 
purchase  by  a  bidder  before  the  Master  without  subscribing,  after  confir- 
mation   of  the  Master^s  report,  that  he  was  the  best  purchaser :  the 
judgment  of  the  court  taking  it  out  of  the  statute.    But  even  in  conunon 
cases  this  question  may  arise ;  as  if  the  authority  of  an  agent,  who  sub- 
scribed for  the  bidder,  not  being  admitted,  cannot  be  proved.     Yet  if  the 
Masttr^%  report  could  be  confirmed,  it  should  be  carried  into  execution,  un- 

(n)  1  Brown,  396.    Post,  229. 
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less  some  fraud:  for  this  is  all  exclusive  of  any  defence,  that  may  still  be 
set  up  on  the  other  side. 

But  the  material  consideration  is  the  next  Whether,  as  circumstances 
now  stand,  considering  the  events  and  alteration  of  rights  thereby,  the 
court  ought  to  carry  it  into  execution?  The  general  rule  certainly 
is,  that  this  is  discretionary  in  the  court,  but  will  not  hold  in  the  present ; 
for  that  is  generally  in  cases,  where  there  may  be  an  election  of 
[  222  ]  two  remedies,  by  coming  here  for  a  specific  performaace,  or  by 
action  at  law;  whereas  here  there  can  be  no  remedy  at  law; 
all  arising  under  the  acts  of  this  court,  from  that  order  amounting  to  a 
decree.  So  that  if  this  court  does  not  carry  it  into  execution,  it  cannot 
be  at  all ;  yet  whether  other  remedy  or  not,  if  there  are  strong  and  mate- 
rial objections  against  it,  the  court  ought  not  to  do  it. 

As  to  the  first  objection :  I  cannot  say  this  is  strictly  contrary  to  the 
provision  of  the  9  Geo.  2.  called  the  mortmain  act.  The  first  clause  of 
which  was  intended  to  relate  to  gifts  or  conveyances  to  a  charily  by  way  of 
donation.  And  it  is  plain,  that  the  legislature  did  not  intend  absolutely  to 
forbid  all  kind  of  purchases  of  lands  for  the  benefit  of  a  charity ;  but  has 
put  them  under  some  restrictions.  The  proviso  was  inserted  in  the  House 
of  Ijordsy  upon  mention  of  the  case  of  the  charity  of  Quten  Annt*%  boun- 
ty ;  which  could  not  otherwise  have  gone  on :  as  the  method  of  executing 
it  is,  that  the  money  arising  of  that  fund  is  laid  out  in  purchase  of  real  es- 
tate for  the  augmentation  of  poor  vicarages.  Another  consideration  was, 
that  this  was  not  intended  to  prevent  the  execution  of  charities  already 
established ;  in  several  of  which  the  funds  are  vested  in  trustees  with  intent 
to  lay  out  in  lands ,  particularly  Doctor  Ratcliff^s  charity :  but  to  leave 
them  open,  restraining  the  increase  of  such  donations  iVt  fuiuro;  that  it 
should  not  be  in  the  power  of  any  person,  or  of  a  court  of  equity,  to  direct 
subsequent  gifts  of  money  to  a  charity  to  be  laid  out  in  land :  lor  if  that  was 
their  meaning,  they  might  as  well  have  rejected  the  whole  bill ;  as  the 
consequence  would  be,  that  a  person  might  leave  £3000  to  his  executors, 
who  might  bring  a  bill  in  equity,  praying  a  decree  for  laying  it  out  in  lands : 
Yet  in  this  very  clause,  relating  to  purchases,  it  might  be  considered  bow 
far  they  are  taken  out  of  the  statute.  The  meaning  was,  that  where  such 
purchases  are  made,  they  should  not  be  left  precarious  in  point  of  time ;  so 
that  though  the  party  should  happen  to  die  within  the  twelve  or  six  months, 
yet  the  person,  who  paid  the  money,  should  not  lose  his  purchase,  or  he 
put  to  risk  the  recovery  of  it  back,  as  there  might  not  be  assets,  or  stocks 
might  fall.  But  then  the  money  must  be  actually  paid ;  in  which  case  \ 
doubt,  whether  the  other  restrictions,  exclusive  of  the  limitation  in  point  of 
time  in  life  of  the  party,  will  take  place  on  this  proviso^  and  am  rather  of 
a  different  opinion ;  for  sometimes  the  money  is  paid  on  articles  before  a 
perfect  conveyance ;  and  then  it  would  be  sufficiently  taken  out  of  the  act, 
notwithstanding  the  circumstance  of  deed  indented  and  inroUed,  is  not  com- 
plied with ;  the  intention  of  the  act  being  complied  with  by  the  actual  pay- 
ment and  conversion  made  of  one  kind  of  estate  into  another.  But  in  the 
present  case  the  money  has  not  been  paid. 

But  supposing  this  doubtful :  consider  whether  it  would  not  be  contrary 

(1)  Ex  parte  Mtnor^  11  Vet.  559. 
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to  the  true  intent  and  principles  of  the  act?    Had  this  matter  been  fully 
entered  into  at  the  making  that  order,  as  it  is  now,  I  think  1  should  not 
have  made  it :  but  it  passed  sub  sileniio  then ;  the  parties  agreeing  '^  and 
the  objections  not  being  laid  before  the  court.    There  is  something  in  this 
case,  which  may  lay  a  great  opening  to  evade  the  act ;  although  John 
Elbridge  might  not  have  intended  any  such  fraud :  but  if  such  a  precedent 
were  made,  it  would  be  followed  by  a  person,  who  knowing  if  he  died 
within  a  year  after  the  conveyance,  the  act  would  make  it  void,  gives  the 
exact  value  thereof  in  money  the  same  way,  and  then  the  one  to  be  laid 
out  in  purchase  of  the  other.    The  testator's  intent  makes  it  worse,  and 
creates  a  reason  against  it :  this  though  mentioned  as  a  barbarous  act,  is 
quite  otherwise ;  far  from  being  a  prohibition  of  charitable  foundations,  it 
only  restrains  this  method ;  leaving  the  disposition  of  personal  property 
thereto  free.    The  particular  views  of  the  legisftiture  were  two :  first  to 
prevent  the  locking  up  land  and  real  property  from  being  aliened ;  which 
is  made  the  title  of  the  act,  [9  Geo,  2.  c.  36.  vide  Durour  v,  Motteux,  pos- 
tea,  320.] ;  the  second,  to  prevent  persons  in  their  last  moments  from  be-  * 
ing  imposed  on  to  give  away  their  real  estates  from  their  families.     The 
present  case  does  not  relate  to  the  latter  view ;  although  that  was  a  very 
wise  <Kie ;  /or  by  that  means,  in  times  of  popery,  the  clergy  got  almost 
half  the  real  property  of  the  kingdom  into  their  hands,  and  indeed  I 
wonder  they  did  not  get  the  rest :  as  people  thought  they  thereby  pur- 
chased heaven.     But  it  is  so  far  from  being  charity  or  piety,  that  it  is  ra- 
ther a  monument  of  impiety,  and  of  the  vanity  of  the  founders.     As  to  the 
other  view,  it  is  of  the  last  consequence  to  a  trading  kingdom  ;  to  which 
the  locking  up  of  lands  is  a  great  discouragement.     This  indeed  has  not 
so  much  relation  to  the  statutes  of  mortmain,  as  is  thought :  which  had  an- 
other view,  viz,  of  services  of  the  crown :  and  therefore  the  reasoning  pro- 
ducing this  act  is  more  like  the  political  reasoning  relating  to  the  statutes 
of  Westminster  3.  of  intails.    Then  it  would  be  inconsistent  with  that  vi<?W 
of  the  legislature,  if  this  court  should  decree  this  order,  made  on  the 
Master^s  report  (which  would  not  have  bieen  made  had  it  then  been  fully 
considered)  to  be  carried  into  execution  in  the  purchase  of  land ;  as  it 
would  be  attended  with  all  the  bad  consequen<?es  of  such  a  devise  of  land. 
Where  such  a  charity  is  created  de  novo,  the  better  rule  is  to  hold  it  to 
be  laid  out  in  some  personal  property ;  for  which  the  funds  are  convenient ; 
afiR>rding  commonly  a  better  and  readier  income  than  land :  and  it  is  worth 
observing,  how  early  laws  were  made  to  prevent  the  mischief  of  mor/mam, 
viz,  about  the  third  century,  by  one  of  the  first  Christian  Emperors. 

But  upon  the  next  objection  there  are  reasons,  why  it  cannot  be  done, 
supposing  the  rest  out  of  the  case ;  as  things  now  stand,  it  cannot  be  exe- 
cuted entirely,  and  then  not  at  all.  For  upon  fVolner^s  death,  his  part  is 
gone  over  to  his  issue  in  tail,  an  infant ;  against  whom  the  court 
cannot  decree  it :  as  it  is  admitted,  the  Court  could  not,  if  he  was  [  224  ] 
of  full  age ;  because  it  has  been  determined,  that  on  a  bill  to 
carry  into  execution  a  contract  for  the  purchase  of  lands  in  the  life  of 
tenant  in  tail,  the  court  would  decree  him  to  execute  it  and  tosufier  a  re- 
covery. But  if  he  will  not,  choosing  to  lie  all  his  life  in  prison,  as  Mr. 
Savil  did,  the  court  cannot  carry  it  into  execution  against  the  issue  in  tail, 
claiming  paramount  per  Formam  Doni.  It  is  admitted,  that  if  the  bill 
was  on  the  other  side  by  the  present  defendant  or  surviving  tenant  in 
Vol.  I.  E  E      ' 
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common,  for  an  execution  as  to  a  moiety,  the  court  would  not  execute  it 
against  the  purchaser ;  because  it  is  ditierent  from  what  was  contracted 
for :  as  his  meaning  might  be  to  have  the  entire  estate :  and  the  court 
pretends  to  decree  in  sp*icie  only ;  which  the  decreeing  half  would  not  be. 
On  the  other  hand ;  if  on  the  death  of  one  of  the  tenants  in  common,  who 
contracted  for  a  sale  of  the  estate,  the  purchaser  brings  a  bill  against  the 
survivor,  desiring  to  take  a  moiety  of  the  estate  only,  the  interest  in  the 
money  being  divided  by  the  interest  in  the  estate,  1  should  think  (though 
I  give  no  absolute  opinion  as  to  that)  in  the  case  of  a  common  person  he 
might  have  a  conveyance  of  a  moiety  from  the  survivor,  although  the  con- 
tract cannot  be  executed  against  the  heir  of  the  other.  But  this  is  not 
the  case  of  a  private  person,  but  of  a  charity ;  for  which  the  court  must 
judge,  and  will  not  decree  the  money  to  be  laid  out  in  the  purchase  of  an 
undivided  moiety  of  an  estate ;  obliging  the  charity  to  become  tenant  in 
common  with  a  private  person ;  whereas  the  reasons  for  laying  it  out  were 
to  have  it  entire :  nor  is  any  estate  so  inconvenient  or  in  tangled  as  this ; 
.which  would  not  be  for  the  benefit  of  the  charity.  Besides  the  information 
is  to  carry  this  scheme  into  execution ;  which  would  not  be  done  by  such  a 
decree. 

As  to  the  question  between  the  representative  of  the  real  and  personal 
estate,  it  is  but  a  consequence  of  the  other  point :  and  as  this  cannot  be 
carried  into  execution,  or  considered  as  done,  the  plaintiff  ifori  has  no 
right :  but  the  heir  at  law  must  have  it  as  land. 

But  there  is  another  way  of  attaining  this,  viz,  by  a  private  act  of  parli- 
ament,  enabling  the  infant  to  convey ;  for  there  have  been  several  cases, 
where  if  clearly  for  the  benefit  of  the  infant,  acts  q(  parliament  have  been 
made  for  carrying  the  contract  of  the  ancestor  into  execution ;  which 
would  deliver  me  from  all  my  difficulties :  as  the  parties  would  then  have 
the  opinion  of  the  legislature  upon  both  points.  And  if  they  have  any  such 
thoughts,  it  shall  stand  over ;  otherwise  the  bill  shall  be  dismissed  without 
costs,  even  against  the  infant,  whom  it  was  proper  to  bring  before  the 
court  (1). 

(1)  The  bill  wai  diimisMd,  without  coits.    R.  L. 
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(Reg.  Lib.  1748.  A.  fol.  663.) 

Devise  to  a  charity  before  the  ftatute  of  mortmain,  of  copyholds  unsurrendered^  held 
good.  Copyholds  pass  by  a  will  without  any  witness.  As  to  where  the  courU  hare 
favoured  valid  bequests  and  donations  for  charitable  purposes  (2). 

Trust  of  a  copyhold  not  surrendered  to  use  of  will,  devised  by  will  without  any  wit- 
ness held  good.  Copyhold  not  surrendered  to  use  of  the  will  devised  to  a  charity  hdd 
good,  notwithstanding  the  statute  of  frauds,  amounting  to  a  direction  to  the  heir  to 
make  a  surrender;  but  it  is  also  good  by  way  of  appointment  by  43  Elit*  under  which 
a  devise  of  lands  in  tail,  though  no  recovery  is  good. 

Mil  Weston  before  the  late  statute  of  mortmain  (o),  made  bis  will : 

(o)  2  Atk.  497. 


(S)  8M2Ves.jim.99S. 
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and  among  other  things  gave  all  his  copyhold  lands  whatsoever  and  where- 
floever,  which  are  or  shall  be  purchased  by  him  hereafter,  or  by  any  other 
by  his  direction  to  a  charity. 

He  had  some  copyhold  surrendered  to  the  use  of  his  will,  and  other 
copyhold  not  surrendered;  and  an  information  was  brought  for  the 
charity. 

Lord  Chaitcblloiu 

The  extent  of  the  description  sufficiently  shews  the  intent  to  be,  that  the 
copyhold  not  surrendered  should  be  comprised,  as  well  as  those  which 
were :  and  certainly  the  court  would  supply  the  defect  of  a  surrender  in 
such  a  devise  as  this,  in  favour  of  a  younger  child,  besides  the  passing 
those  surrendered. 

The  next  consideration  is,  whether  it  can  have  efiect  in  point  of  law  ? 
To  wliich  there  are  two  objections';  upon  the  statute  of  frauds,  and  upon 
the  late  mortmain  act  ? 

As  to  the  latter,  to  lay  it  out  of  the  case,  notwithstanding  the  preamble 
of  that  statute,  taking  notice  of  such  dispositions,  as  contrary  to  the  pub- 
lic benefit;  I  must  lay  down  the  same  rules  in  this  case,  as  if  no  such  act 
had  been  made ;  because  this  will  was  made  before  the  day  on  which  the 
act  took  place :  and  all  the  cases  arising  before,  must  be  left  on  the  same 
rules  of  law  and  equity ;  otherwise  it  would  cause  great  confusion,  if 
those  wills  and  settlements  made  before,  should  be  construed  in  a  differ- 
ent way  by  reason  of  the  statute,  though  not  affected  by  the  statute. 

The  question  upon  the  sialute  of  frauds  is,  whether  the  devise  of  these 
unsurrendered  copyhold  lands  be  good,  notwithstanding  that  statute?  In 
ip)  Tuffnely.  Page,  April  1740,  2  P.  ffm^.  262,  cesty  qm  trust  of  copy- 
hold lands  devised  it  without  any  surrender  to  the  use  of  his  will ;  and  the 
question  was,  whether  the  court  would  make  that  good,  the  will  having  no 
vritness  at  all:  and  it  was  held  sufficient  to  pass  the  trust,  on  the  founda- 
tion of  their  being  former  determinations ;  holding  that  a  devise  of  a  co- 
pyhold, surrendered  to  the  use  of  a  will,  by  a  will  executed  in  the  pre- 
sence of  one  or  two  witneses  only  was  good  (g) :  the  estate  passing  by  the 
surrender,  of  which  the  will  only  directed  the  uses;  which  shewed,  that 
copyhold  lands  were  determined  to  be  out  of  the  statute  of  frauds ;  stand- 
ing on  the  statute  of  H.  8.  which  passes  lands  by  will  in  writing,  though  no 
witness  at  all ;  ^f  which  there  are  several  cases  by  Lord  Coke  ; 
as  of  a  will  wrote,  and  not  finished ;  which  was  good  for  so  much.  [  226  ] 
Then  there  was  no  more  ground  of  law  to  exclude  a  will 
without  any  witness  at  all,  than  a  will  without  three  witnesses.  Perhaps 
if  these  determinations  were  now  originally  to  be  considered,  courts  of 
law  and  equity  would  not  have  gone  so  far ;  and  it  may  be  wished  it  was 
altered,  as  it  is  subject  to  the  same  inconvenience  as  a  devise  of  freehold 
lands.  But  I  cannot  set  up  fanciful  distinctions ;  nor  does  that  being  t^e 
case  of  a  trust  make  any  alteration.  Here  the  testator  was  seized  him- 
self: might  have  surrendered,  and  has  not.  The  legal  estate  cannot 
pass ;  the  question  is,  whether  it  does  not  amount  to  a  direction  to  the 
heir  at  law  to  make  a  surrender  to  the  use  of  that  will ;  and  on  the  founda- 
tion of  copyhold  lands  not  being  within  the  statute  of  frauds,  but  standing 
on  the  foot  of  the  statute  of  U.S.    1  am  of  opinion  it  does. 

(p)  Barnard,  9.    t  Atk.  37.  (9)  Ante,  IS.    Pott,4S9. 
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But  this  is  a  distinct  point,  Arom  the  supplying  a  defect  of  surrender  to 
the  use  of  the  will  for  a  child :  for  which  the  aid  of  a  court  of  equity  is 
wanting  to  compel  such  surrender :  this  being  a  devise  to  a  charitable 
use,  which  will  be  made  good  by  way  of  appointment,  by  the  very  strong 
and  general  words  of  43  Eliz.  For  why  not  as  well  as  the  want  of  sufier- 
ing  a  common  recovery  of  lands  in  tail  given  to  a  charity  ?  Which,  if  not 
so  expressly  determined,  has  been  allowed  by  the  court,  and  argued  from : 
the  appointment  standing  in  the  place  of  a  recovery ;  not  requiring  the 
coming  here,  to  compel  the  issue  in  tail  to  suffer  a  recovery  ( I ).  Conse- 
quently here  is  no  surrender  wanting,  as  there  is  where  the  statute  of 
charitable  u«es  docs  not  interpose :  as  in  a  devise  to  a  younger  child,  who 
must  come  here  for  a  decree  to  have  it  supplied.  Nor  will  I  make  a  de- 
cree for  it ;  but  will  decree,  that  the  trustees  for  the  charity  he  admitted. 

(1)  See  2  Vera.  453.  &c. 
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(Reg.  Lib.  1748.  A.  fol.  678.) 

Deyise  of  ^*  all  mttruaget  lands^  &e.''  will  pass  copyholds,  where  the  introductorj  wordi 
shew  testator's  intent  to  dispose  of  all  bis  estate.'* 

After-born  children  included  in  a  devise  to  (1)  ^^AV^  children.  Satisfaction.  What 
passes  by  the  word  **  estate*^  ke^  either  alone,  or  with  the  addition  of  other  words  (2). 

Weight  to  be  laid  on  introductory  words  of  a  will  shewing  intent  to  dispose  of  all. 

Defect  of  surrender  to  be  supplied  only  for  wife  or  child. 

E^UUt^  when  used  generally,  includes  not  only  the  lands  or  thing,  bat  also  the  estate  or 
interest,  so  if  in  or  a/  such  a  place  is  added  ;  but  if  it  is  further  added  in  the  occupa- 
tion of  particular  tenants.  Q. 

Henry  Framing  ham,  having  used  some  introductory  words  in  his  will, 
shewing  an  intention  to  dispose  of  his  whole  estate  (r),  and  leave  no  part 
to  descend ;  gives  all  his  messuages,  lands,  tenements,  and  hereditaments 
whatsoever  in  Norfolk  to  his  wife  for  life,  if  she  should  so  long  continue  a 
widow ;  and  after  her  death  to  his  daughter  Jocrw,  wife  of  Sir  Peter  Seaman^ 
for  and  during  her  life,  and  afterward  to  her  children ;  to  be  equally  di- 
vided among  them  share  and  share  alike ;  and  for  want  of  such  children, 
to  his  right  heir  on  the  side  of  the  Framing  hams. 

Lady  Seaman  had  three  children;  a  son  Thomas^  and  two  daughters: 
Jane,  married  to  Sir  Henri/  Nelihorp,  and  Elizabeth  married  to  Good* 

wyn, 
[  227  ]       Sir  Peter  Seaman  by  will  give  £4000  portion  to  his  daughter 
Jane,  annexed  a  condition  thereto,  that  when  she  arrived  at 
full  age,  she  should  release  to  her  brother  Thomas  all  her  interest  and 
share  under  the  will  of  Henry  Framingham. 

Thomas  by  his  will  gave  to  his  sister  Elizabeth  all  his  estates  in  A,  in 
Jforfolk,  now  in  the  occupation  of  B.  C.  and  JD. 

The  first  question  arose  on  the  demand  of  Elizabeth,  for  an  account  of 

(r)  Ante,  10.    2  Vol.  48. 

See  Leakt  v.  Robinton,  2  Meri?.  382. 

Vide  JtJuU  V.  Btan€,  ante,  S15.    Also,  BaOliM  v.  O0U.  post,  2  Vol.  48.  and  J^iihoOt 
T.  MuUlwr,  18  Vm.  103, 190. 
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one-third  part  of  the  rents  and  profits  of  the  freehold  and  copyhold  estate 
io  Norfolk^  accruing  from  the  death  of  Lady  Seaman  to  the  death  of  TAo- 
mas,  viz.  whether  the  copyhold,  being  surrendered  to  the  use  of  Henry 
Framingham^s  will,  was  comprised  in  the  general  words  thereof  7    , 

Lord  Chancellor  was  of  opinion,  that  the  copyhold  lands  were  compris- 
ed from  the  intent  to  pass  them :  although  there  are  several  cases,  that  a 
devise  in  general  words  of  all  lands  and  tenements  will  not  comprise  copy- 
bold  lands  (s),  whichare  not  surrendered  to  the  use  of  the  will,  so  as  to  shew 
an  intent  to  comprise  them*  And  where  the  intention  of  the  testator  of 
raising  portions  or  payment  of  debts  may  be  answered  by  freehold  lands, 
the  court  will  not  suppose  he  intended  to  pass  the  copyhold:  and  although 
surrendered,  yet  if  the  words  are  not  sufficient  to  take  them  in,  they  will 
not  pass.  But  here  they  are  sufficient,  and  the  surrender  effectuates  that 
intent ;  which  appear  also  to  be,  that  all  his  estates  and  interest  should 
pass ;  upon  which  the  court  has  in  several  cases  laid  great  weight.  But 
by  Lord  Talbot  in  Ibbetson  v-  Becktcith.  The  consequence  of  their  pas- 
sine  is,  that  Lady  Seaman  took  only  such  estates,  as  were  given  by  the 
wiU ;  and  any  admission  of  hers,  as  being  heir  at  law  to  Henry  FVamingham^ 
could  prejudice  no  other  person^s  right 

Then  supposing  them  to  pass :  the  next  question  was,  what  interest, 
.after  the  estate  for  life  of  Lady  Seaman^  Elizabeth  had,  who  was  not  then 
bom? 

Lord  Chancellor. 

That  will  not  vary  the  case ;  for  wherever  there  is  a  remainder  to  chil- 
dren by  a  settlement  or  will,  it  is  not  material  whether  they  are  alive  or 
not ;  for  it  will  vest  in  different  parts  and  proportions,  as  they  come  in  esse. 
Then  the  consequence  of  the  first  opinion  is,  that  Elizabeth  was  intitled  to 
one-third  of  the  profits  to  the  death  of  Thomas  :  and  as  to  the  interest 
these  several  children  took  under  this  devise,  it  clearly  is  as  tenants  in  com- 
mon for  their  lives  only ;  remainder  over  to  the  heir  on  the  side  of  the  fVa- 
minghams  ;  and  this  according  to  WiMs  case  which  is  in  the  same 
manner;  only  this  is  stronger ;  as  children  can  be  only  a  description  [  228  ] 
of  their  persons ;  and  their  being  no  words  of  limitation,  it  cannot 
be  carried  further  than  for  life. 

The  next  question  was,  upon  the  demand  by  Elizabeth,  of  the  whole 
profits  of  this  estate  from  the  death  of  Thomas  to  this  time,  which  depend- 
ed on  the  wills  of  Sir  Peter  and  of  Thomas  Seaman.  First,  whether  under 
Sir  Peter^s  will  Thomas  became  intitled  to  that  one-third  belonging  to  Lady 
Jfelthorp  for  her  life,  as  one  of  the  children  of  Lady  Seaman,  by  the  con- 
dition annexed  to  her  portion  ? 

Lord  Chancellor  /was  clearly  of  opinion,  that  he  was ;  for  part  of  the 
portion  having  been  received,  it  was  a  submission  to  the  will ;  nor  could 
she  claim  both,  or  be  now  at  liberty  to  resort  back  to  the  copyhold  estate : 
and  so  it  would  be  according  to  Sfot/s  v.  Mordaunt,  supposing  it  had  not 
been  annexed  by  way  of  condition. 

Then  the  question  was,  whether  it  passed  bv  the  will  of  Thomas  to  his 
sister  Elizabeth  ;  there  being  tio  surrender  to  the  use  of  his  will  7 

(«)  If  rarrenderad  tb«7  wUl  put  by  will  not  duly  atteited  to  pan  landi.  2  Brown, 
58. 
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Lord  Chancellor.  # 

According  to  the  common  rule,  it  could  not ;  nor  would  the  court  sup- 
ply the  defect  of  surrender :  it  being  from  a  brother  to  a  sister.  The  court 
has  refused  it  even  in  the  case  of  a  grand-child ;  and  only  does  it  for  a  wife 
or  child.  But  it  depends  on  Lady  Ntllhorp^s  taking  freehold  lands  under 
the  will  of  Thomas,  and  the  Master  must  see,  what  is  most  for  the  benefit 
of  the  infant  children  of  Lady  Ndihorp  to  claim  by. 

But  supposing  the  copyhold  to  pass  by  the  will  of  Elizabeth  ;  the  ques- 
tion is,  for  what  estate  and  interest  ?  It  being  insisted,  that  it  passes  in  fee 
by  force  of  the  words  all  my  estates ;  but  of  that  I  very  much  doubt 
There  are  several  cases  on  this  head  (/) ;  and  the  general  rule  is,  that  the 
word  estate  includes  not  only  the  lands,  or  thing  which  b  the  subject  of 
the  devise,  but  also  the  estate  or  interest  therein  (1).  As  in  the  case  of 
the  Countess  of  Bridgewaler  v.  Duke  of  Bolton,  [1  Eq.  Ab.  178.]  But  that 
case  was,  where  the  word  estate  was  used  generally,  all  my  estate  real  and 
personal ;  here  the  word  estate  is  limited  in  point  of  place ;  and  though 
in  later  cases,  as  Taffnell  v.  Page,  Barn.  Ch.  Rep.  9,  and  Berry  v.  E4g^ 
worth,  [2  P.  Wms.  524.]  have  (u)  gone  farther  than  the  Duke  of  Bo/^on*5  ; 
and  have  held  that  by  devise  of  all  my  estate  in  or  at  such  a  place  (between 
which  words  in  in  or  at  an  idle  distinction  has  been  made)  not  only  the 
lands  themselves,  but  all  the  interest  therein  passes,  and  so  in  2  Lev.  92, 
by  all  my  tenant  right  estate ;  yet  there  is  no  case  where  it  been  so  held 
where  there  is  a  farther  description,  as  here,  in  the  occupation  of  particu- 
lar tenenls  (1).  The  objection  is,  that  this  description  confines  it  to  the 
lands  themselves ;  and  certainly  nothing  was  in  the  occupation 
[  229  ]  of  these  tenents  but  the  lands  themselves,  and  nothing  of  the  in- 
terest or  fee  which  was  in  the  testator.  Yet  the  answer  given 
to  this  deserves  consideration :  that  where  the  description  has  been  by  the 
locality,  it  has  been  held  both  in  law  and  equity  to  comprise  the  interest ; 
and  there  is  no  reason  why  the  other  words,  in  the  occupation,  &c.  should 
restrain  it  more  than  the  locality,  which  will  not.  But  though  the  estate 
and  interest  in  lands  is  not  strictly  local ;  yet  it  is  attendant  on  a  thing 
which  b  local.  But  this  is  also  estates  in  the  plural  number,  which  in  com* 
mon  parlance  means  a  description  of  the  lands  (2).  As  this  case  therefore 
is  particular  and  new,  and  none  have  gone  so  far,  I  will  give  no  opinion 
now ;  but  if  it  be  material  to  the  parties,  will  make  a  case  of  it,  or  put  it 
in  some  further  method  of  being  considered  (x). 

(0  2  Vol.  164. 582.    2  P.  Wms.  490. 

(u)  Barnard,  9.  2  Atk.  38.  3  Atk.  486.  Cowper,  306,  355.  Doaj^las,  734.  2  Vol. 
48,176,614. 

(x)  In  devises  as  well  as  deeds,  if  no  words  of  limitation  are  added,  devisee  takes  only 
a  life  estate  :  but  as  no  technical  words  are  neceesary  in  a  will,  if  testator  uses  words  tan- 
tamount as  all  my  ettatt^  &,c.  that  will  carry  all  bis  inieral  in  the  land  devised  ;  but  there 
most  be  words  in  a  will,  either  expressed  or  implied,  to  controul  the  rule  of  law.  Per  l^ord 
Mansfield,  Cowper,  659. 

(1)  See  2  Cox,  P.  Wms.  525,  not«,  and  Ptltiward  v.  PrtteoU,  7  Vee.  541. 

(2)  Thii  has  always  been  acceded  to,  see  2  T.  R.  656. 
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TAYLOR  V.  PHILIPS,  jlpril  13,  1749. 

(Reg.  Lib.  1748.  B.  fol.  601.) 

S.  C.  poaL  2  Fol  23«— Feme  covert  without  husband's  joining,  but  in  his  presence  sur- 
render her  copyhold  to  use  of  her  will  or  appointment,  and  devises  it.  Q.  whether 
good  f 

Fine  by  feme  covert  good  against  her  heir  by  estoppel. 

A  woHAir,  seised  of  copyhold  land,  marries:  and  during  coverture, 
^without  her  husband's  joining,  but  in  his  presence,  surrendered  to  the  use 
of  her  will,  or  writing  in  nature  of  an  appointment  or  will ;  and  devises  it 
to  the  defendant  Sir  J^aihaniel  Edwards  (1). 

It  was  argued,  that  a  surrender  by  Kfeme  covert  without  the  husband  is 
▼oid ;  as  a  fane  is  without  his  concurrence :  and  then  his  presence  or  con- 
sent in  pais  will  not  make  it  good.  Then  such  a  surrender  u'ill  not  enable 
her  to  make  an  appointment  or  will :  all  such  wills  are  appointments, 
and  the  reason  that  copyhold  is  not  within  the  statute  of  frauds  is,  because 
it  passes  by  the  surrender,  not  the  will :  and  it  must  be  pleaded  as  a  sur- 
render. Subsequent  marriage  is  a  revocation  of  a  surrender  made  before, 
and  puts  her  under  a  disabihty  to  make  an  appointment.  It  was  so  held 
in  C  B.  at  the  sittings  after  Mich.  T.  1747 :  and  the  heir  at  law  recovered 
against  the  devise  of  the  wife. 

For  the  devisee.  This  surrender  is  ambulatory,  as  the  will  itself  is,  and 
passes  no  interest  at  the  time  it  is  made ;  and  not  like  a  surrender  to  the 
use  of  another  person,  which  takes  effect  immediately,  and  cannot  be  re- 
voked. Nor  does  any  thing  pass  from  the  husband;  it  being  claimed 
merely  under  the  interest  of  the  wife,  and  after  her  death.  If  a  wife  levies 
a  fine  of  her  own  lands,  and  the  husband  makes  no  declaration  against  that 
during  his  life  (as  he  may  thereby  avoid  it)  it  will  be  good  against  her  heirs, 
and  bind  theiyi.  10  Co.  43.  Bro.  77.  This  is  good  as  an  appointment, 
which  3.  feme  covert  may  make ;  but  it  would  have  been  good  as  a  will, 
although  those  words  of  appointment  had  not  been  added ;  for  which  there 
18  a  strong  case  in  the  House  of  Lords. 

[  230  ] 
Lord  Chaitcelloil 

That  was  another  point  1  am  doubtful  about  this,  abstracted  from 
the  custom,  how  far  this  can  be  a  good  snrrender  to  the  use  of  the  will. 
The  person  must  take  the  lands  by  the  surrender ;  of  which  the  instru- 
ment of  appointment  only  directs  the  uses ;  because  he  must  come  in  un- 
der the  estate  of  the  lord,  and  by  that  medium.  It  makes  no  difference, 
that  this  passes  no  interest  at  the  making ;  because  there  must  be  a  sur- 
render of  the  estate  into  the  hands  of  the  lord  to  make  it  take  effect  imme- 
diately or  in  fuiuro  by  the  appointment  to  be  made.  It  is  not  material, 
whether  the  uses  are  to  arise  immediately  or  by  subsequent  act  of  ap- 
pointment ;  for  it  must  be  by  the  surrender :  and  in  order  to  that,  the  es- 
tate must  pass  into  the  hands  of  the  lord;  through  which  it  must  be  taken. 
The  question  then  is,  whether  the  wife  can  surrender  that  estate  into  the 
hands  of  the  lord,  so  as  to  make  it  effectual  7  A  fine  difiers  firom  the  case 

(1)  The  will  WM  made  with  her  husband's  privity  and  conient    R.  L. 
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of  a  surrender ;  for  that  will  be  good  against  the  heir  bj  estoppel,  although 
it  passes  no  estate  at  all :  but  if  a  surrender  is  not  good,  there  will  be  no 
estoppel,  and  no  estate  can  pass  into  the  hands  of  the  lord.  If  the  fact 
concerning  the  custom  of  the  surrender  was  before  me,  I  might  make  a 
case  of  it ;  but  as  it  is  not,  it  must  be  tried :  but  the  frame  of  the  surren- 
der creates  a  probability  that  there  may  be  such  a  surrender ;  otherwise, 
it  is  strange  that  the  steward  should  take  it,  when  the  husband  was  pre- 
sent 


AYRES  T.  WILLIS,  Jlpril  13,  1749. 

(Reg.  Lib.  1748.  A.  fol.  585.  Entered  Jyrei  ▼.  Carte.) 

DoTise  of  residue  of  personal  estate  to  his  wife,  bars  not  her  claim  to  dower. 
Legacy  by  a  father  to  a  child  intitled  to  a  rent-charge  out  of  an  estate  devised  to  another, 
Uie  child  still  intitled  to  the  rent-charge. 

(y)  A  MAN  by  his  will,  taking  no  notice  of  his  wife's  right  to  dower, 
makes  a  provision  for  her  out  of  the  personal  estate  by  way  of  residue. 
This  was  insisted  upon  to  be  an  implication  to  bar  her  of  dower. 

Lord  Chancellor. 
No  case  to  that  purpose.  This  differs  greatly  from  J^oys  v.  M^rdauni 
and  the  several  other  cases ;  since  which  the  rule  has  been,  that  if  a  pro- 
vision (even  personal  according  to  latter  determinations)  is  made  for  a 
child,  whose  estate  by  the  same  will  is  devised  away,  if  he  claims  under 
the  will,  he  cannot  have  the  other ;  but  here  by  the  claim  of  dower  the 
wife  does  not  break  in  on  the  will ;  and  this  is  the  stronger,  as  it  is  only  a 
residue,  which  accidental  benefit  he  might  intend,  she  should 
[  231  ]  have  as  well  as  dower. 

Suppose  a  child  is  intitled  to  a  rent-chai^e  or  such  an  inters 
est  out  of  a  real  estate  belonging  to  his  father,  who  makes  a  provision  for 
him  by  legacy  or  portion,  and  devises  that  real  estate  to  another  child, 
without  taking  notice  of  the  rent-charge:  that  child  is  intitled  to  the  rent- 
charge,  as  the  father  did  not  shew  any  intent  to  exclude  it ;  for  that  does 
not  defeat  the  devise ;  which  the  court  will  not  suffer. 

(y)  In  Free.  Chan.  133.  a  devise  of  lands  by  hasband  to  wife,  who  is  intitled  to  dow- 
er, without  saying  in  recompence  of  it,  held  to  be  a  voluntary  gift,  and  no  bar  of* dower : 
and  in  1  Brown,  445,  husband  gave  an  annuity  to  his  wife  in  lieu  of  all  benefits  from  his 
estate.  She  elected  her  dower,  but  lost  the  annuity.  1  Inst.  HArg.  ed.  36.  2  Eq.  Cas. 
Ab.  389.  2  Vern.  365.  Viner,  tit.  Devise,  366.  9  Mod.  152.  2  Atk.  427.  In  1  Brown, 
292,  a  rent-charge  was  held  not  a  bar  of  dower  unless  so  expressed,  or  the  intention  ap- 
peared by  the  value  of  the  lands  being  too  small  to  satisfy  both.  Lord  Loughborough  said 
the  law  is  settled  and  plain,  that  it  depends  on  the  language  of  the  will.  [See  alro  ante, 
54,55.    2Vei.jun.572.  and3yes.249.] 
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GOODINGE  V.  GOODINGE.  ^pril  24.  1749. 

(Reg.  Lib.  1748.  A.  fol.  619.) 

Bequest  to  such  of  nearest  relatioos,  as  »4.  should  thiuk  poor,  and  objects  of  charity,  con- 
fined to  those  within  the  statute  of  distributions,  under  .^.'s  advice. 

Devise  to  his  nearest  poor  relations.  Parol  evidence  admitted  to  shew  that  testator  knew 
he  had  such  in  Salopj  but  no  farther ;  not  to  prove  declarations  or  instructions  whom  he 
meant  by  the  written  words  of  tha  will. 

A  MAN  devised  a  legacy  to  such  of  his  nearest  relations,  as  his  execu 
tor  should  think  poor,  and  objects  of  charity  (r). 

For  the  plaintiffs  was  cited  ^Attorney-General  v.  Bucklandf  June^  1742, 
where  his  itordship  held,  that  if  the  word  relations  only  was  in  a  will,  it 
should  be  confined  to  the  rule  of  the  statute  of  distribution ;  but  not  where 
there  was  the  addition  oipoor^  fyc.  And  evidence  was  offered  to  be  read, 
of  the  testator's  intention  not  to  confine  it.  for  that  though  parol  evidence 
will  not  be  admitted  in  many  cases,  as  to  increase  a  legacy,  &c.*,  yet  it 
may  to  prove  the  circumstances  or  situation  of  the  testator,  his  estate,  or 
way  of  thinking. 

fiut  Lord  Chancellor  would  not  suffer  it ;  for  though  it  has  been  allow- 
ed to  ascertain  the  person  or  thing,  as  where  two  were  of  the  same  name ; 
yet  not  to  shew  that  the  testator  meant  to  use  general  words  in  this  or  that 
particular  sense ;  nor  can  it  be  read  to  shew  that  the  testator  was  offend* 
ed  with  any  one,  and  said,  he  should  not  be  included  in  the  number  of  re- 
lations. 

Evidence  was  then  offered  to  the  testator's  having  poor  relations  in  Sa- 
lopj  and  that  he  knew  thereof;  to  which  was  objected  the  rule  by  Holt^ 
C  J.  in  Cole  v.  Rawlinson^  that  the  intention  of  the  testator  is  not  to  be 
collected  from  collateral  and  foreign  circumstances.  [Salk.  384.  2  Lord 
Jimfm.SS\.] 

Lord  Chahcelloiu 
That  rule  is  laid  down  much  too  large  by  Holt ;  for  in  several  cases  it 
is  admitted,  that  it  must  be  allowed,  viz.  where  the  descriptiiHi  or  thing  k 
uncertain  (not  only  where  two  of  the  same  name)  it  must  be  admitted  to 
shew,  that  the  testator  knew  such  a  person :  as  where  the  testator  describ- 
ed a  legatee  by  a  wrong  name,  which  she  never  bore,  parol  evidence  was 
allowed  by  the  Master  of  the  Rolls  to  shew,  that  the  testator  knew  such  a 
person,  and  used  to  call  her  by  a  n?.ck-name  (1).  (a)  Although  parol  evi- 
dence cannot  be  read  to  prove  instructions  of  the  testator,  after 
the  will  is  reduced  into  writing,  or  declarations,  whom  he  meant    [  232  | 

(s)2Vol.S16.  Free  Chan.  S29.  Brown,  475.  SAtk.  239,  378.  3  Atk.  S58.  ft  T. 
Wma.  136.  2  Vem.  376, 593,  614,  077.  2  P.  Wms.  158.  160.  In  1  P.  Wms.  9.  it  was 
held  to  be  dangerous  to  admit  parol-proof  where  there  was  a  written  will,  but  as  to  per- 
soaal  estate  such  proofs  have  been  allowed,  1  Vem.  31,  but  they  ought  to  be  plain  and  in- 
dispntable.  In  2  Vol.  28,  Lord  Hardwieke  said,  each  evidence  has  been  admitted  to  rebut 
an  equity  arising  from  a  resulting  trust,  2  Vem.  667,  but  since  Brown  and  Selwyn,  Talb. 
240.  he  has  been  tender  of  admitting  it  in  such  cases,  but  always  does  to  ascertain  identity, 
or  in  case  of  collateral  satisfaction.  2  Vol.  219.  1  Wils.  313. 
♦  1  Brown,  448.  472.      (a)  2  Vol.  527. 

(1)  2  Vol.  140. 
Vol.  I.  F  r 
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by  the  written  words  of  the  will;  vet  that  is  different  from  read- 
ing it  to  prove,  that  the  testator  knew  he  had  such  relations;  to  establish 
which  fact,  it  may  be  read :  but  not  to  go  any  farther.  And  though  this 
is  a  nice  dbtinction,  yet  it  is  a  distinction  in  the  reason  of  the  thing ;  nor 
can  any  mischief  arise  from  admitting  it. 

It  being  read,  Lord  Chancellor  said  it  signified  nothing ;  for  that  the 
plaintiffs  could  not  be  let  in  without  rejecting  the  word  neartst :  to  which 
it  tended  by  such  a  construction  as  it  would  extend  to  the  most  remote  re- 
lations.   And  the  bill  was  dismissed. 


KING  V.  PHILIPS,  [May  6th,]  1749. 

(Reg.  Lib.  1748.  B.  fol.  413.  Entered  JTtng  y.  JVorman.) 

Legatee  being  a  creditor  under  the  testator,  her  father's  marriage  articlca,  an  account  di* 
rected  of  testator's  personal  estate  at  the  making  hia  will,  and  his  death,  the  legacy  be* 
ing  so  near  in  value,  that  it  might  defeat  the  rest. 

In  this  cause  the  question  was,  whether  the  plaintifi*could  take  as  a  cre- 
ditor under  articles,  and  also  as  legatee  under  a  will?  it  being  urged  for 
the  defendant,  that  the  legacy  was  of  equal  value  with  the  whole  personal 
estate :  which  would  defeat  the  intention  of  the  testator  of  giving  any 
thing  to  the  other  legatees. 

Lord  Chancellor. 
This  l^acy  being  so  near  in  value  to  the  personal  estate,  that  it  will  de- 
feat the  rest,  I  will  da  what  Lord  Jefferies  and  Lord  Cowptr  have  done  in 
such  a  case ;  direct  an  account  to  be  taken  of  the  value  of  the  personal 
estate  at  the  testator'^  death,  and  at  the  making  the  will ;  which  fact 
may  give  some  light  as  to  the  intent,  and  is  a  fact  necessary  to  be  known, 
before  I  determine  it.  But  if  the  personal  estate  had  been  so  large,  that 
this  legacy  would  only  occasion  an  abatement  in  proportion  of  the  rest,  it 
may  be  otherwise;  for  though  the  law  leans  asainst  double  provisions,  yet 
when  it  comes  to  be  a  question  between  a  chUd  and  other  legatees  or  cd- 
lateral  relations,  that  does  not  weigh  much. 


SAYER  V.  PIERCE,   May  1,  1749. 

(Reg.  Lib.  1748.  B.  fol.  355.) 

Account  of  profits  of  coal  mines  not  decreed  without  shewing  possession  ;  the  bill  re- 
tained, with  liberty  to  bring  ejectment. 

The  bill  was  for  an  account  of  coals  dug :  and  to  ascertain  the  bounda- 
ries  between  the  plaintiff's  and  defendant's  lease  of  a  colliery. 

It  stood  on  two  foundations  of  right :  first  a  lease  by  the  late  Bishop  of 

Durham  to  the  plaintiff's  father ;  but  under  that,  no  possession  was  gained 

by  the  lessee :  who  only  came  upon  the  place,  and  forbade  the  defendant 

from  working  therein.    Secondly,  a  lease  by  the  present  Bishop 

[  238  ]    on  the  expiration  of  the  former:  which  lease  still  existed;  but 
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not  even  so  much  was  done  by  the  present  plaintiff  towards  gaining  posses- 
sion, as  by  the  former  lessee. 

Lord  Chancellor. 

Can  1  decree  an  account  of  the  profits  of  a  colliery  for  a  person  who 
does  not  do  some  act  to  shew  possession  1  without  this,  neither  an  action  at 
law  or  bill  in  equity,  can  be  maintained  for  the  rents  of  an  estate,  whether 
land  or  a  colliery :  there  not  being  a  title  to  receive  them  till  possession. 
The  defendant  having  got  possession,  the  lessee's  plain  remedy  was,  as  the 
mines  were  open,  to  have  brought  an  ejectment;  in  which  a  recovery 
wotdd  have  extended  to  the  whole,  and  no  need  to  bring  other  ejectments. 
The  only  ground  for  relief  is  from  the  confusion  of  boundaries:  to  ascertain 
which  still  something  must  be  done  by  the  court  after  the  ejectment ;  and 
then  it  will  be  necessary  for  the  plaintiff  to  resort  back  to  the  court.  All 
I  can  do  is,  to  retain  the  bill  for  a  year,  with  liberty  to  the  plaintiff  to 
bring  an  ejectment 

For  defendant  it  was  insisted,  that  the  bill  ought  to  be  dismissed  entire- 
ly ;  the  plaintiff  not  having  a  certain  right  in  law.  In  Strictland^s  case  a 
bill  was  brought  against  one  tenant,  for  pulling  down  an  inclosure :  the 
court  dismissed  it  with  costs,  and  would  not  retain  it,  or  try  a  legal  title, 
which  ought  to  be  ascertained  at  law :  although  there  was  a  strong  rea- 
son for  it,  as  the  court  leans  against  pulling  down  inclosures :  but  if  there 
was  no  entry,  lessee  for  years  (according  to  Plowden)  can  no  more  bring 
an  ejectment  than  an  action  for  mesne  profits. 

For  plaintiff:  Where  the  assistance  of  this  court  is  necessary  to  a  trial, 
the  plaintiff's  proper  way  is  by  a  bill  here,  and  not  first  to  sue  at  law. 
So  whenever  the  party  must  have  relief  consequential  upon  a  legal  title, 
as  if  he  wants  a  perpetual  injunction,  or  delivery  of  title  deeds,  the  legal 
title  must  be  established  under  the  authority  of  this  court,  or  all  other  ac- 
tions before  are  nugatory :  so  in  case  of  a  will,  which  is  a  legal  right ;  and 
yet  any  consequential  equitable  questions  are  tried  under  the  direction  of 
this  court,  and  no  occasion  to  bring  an  ejectment  first.  Where  matter  of 
law  is  joined  to  equitable  relief,  this  court  takes  jurisdiction  of  the  whole ; 
as  if  plaintiff  is  intitled  to  a  discovery  of  assets,  so  that  it  is  necessary  to 
come  here,  this  will  not  be  a  handmaid  to  other  courts :  it  is  not  proper  to 
come  here  barely  for  a  satisfaction  of  waste,  as  a  bill  singly  for  cutting 
down  timber ;  but  otherwise  if  also  to  restrain  farther  cutting.  Actual 
entry  makes  no  difference;  it  not  being  necessary  to  give  all  that  right 
which  lessee  for  years  could  convey.  It  has  been  held  not  necessary  unless 
to  avoid  a  fine :  and  that  confession  of  lease,  entry  and  ouster,  did  not  con- 
fess actual  entry,  here  material :  but  if  necessary,  that  of  itself  is  sufficient 
ground  to  come  here  for  relief,  as  formerly  it  was  for  legatee  to 
get  consent  of  an  executor :  for  without  leave,  entry  into  the  [  234  ] 
mine  cannot  be ;  and  entry  on  the  land  signifies  nothing. 

Lord  Chaitcbllor. 
It  is  very  clear,  that  the  utmost  I  can  do  is,  what  was  before  mention- 
ed. This  is  a  case,  in  which  the  plaintiff  wants  the  assistance  of  this  court 
in  order  to  try  a  title ;  there  being  no  deeds  or  writings  in  custody  of  de- 
fendant ;  in  which  case  it  would  be  inconsistent  to  bring  an  ejectment  first, 
without  the  aid  of  this  court.    It  is  difficult  to  go  through  with  an  action 
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at  law  in  case  of  an  account  of  the  profits  of  coal  mines ;  and  therefore 
this  court  would  go  farther  than  in  other  cases.  But  it  is  the  same  as  a 
bUl  for  an  account  of  rents  and  profits  of  an  estate,  which  cannot  be  main- 
tained entirely  on  a  l^al  title,  unless  infancy  or  something  in  the  way,  so 
that  no  recovery  can  be  maintained  without  it  Any  difficulty  from  the 
mines  being  unopened  is  out  of  the  case ;  the  first  complaint  of  the  bill 
being  to  the  contrary.  The  question  is  not,  whether  actual  entry  is  neces- 
sary ;  and  I  deny,  that  without  that  an  ejectment  cannot  be  brought ;  for 
the  common  rule  obliging  the  defendant  to  confess  lease,  &c.  is  in  law  suf- 
ficient to  support  that.  An  ejectment  therefore  would  properly  have  de- 
termined the  right ;  and  had  it  been  merely  on  the  account  of  the  profits, 
the  bill  must  be  dismissed  t  but  being  to  ascertain  the  boundaries,  the  plain- 
tiff may,  if  he  recovers,  want  that  relief;  and  then  if  leave  be  given  to 
bring  an  ejectment  abstracted  from  the  direction  of  this  court,  he  must 
bring  a  new  bill :  and  should  it  be  dismissed  entirely,  he  would  be  de- 
prived of  an  injunction,  if  wanted.  , 


CXX)KES  V.  HELLIER,  May  3,  1749. 

(Reg.  Lib.  1748.  A.  fol.  657.) 

A  penon  taking  a  benefit  in  personal  or  real  estate  under  a  will,  most  abide  by  it  in  Mo. 

Therefore  an  unsurrendered  copyhold  decreed  to  pass  (1). 
Evidence  the  same  here  as  at  law,  on  a  casual  destruction  of  deeds :  but  otherwise  where 

a  spoliation. 
One  taking  a  real  or  personal  estate  under  a  will  must  abide  by  it  in  toto» 

Sir  Thom ^  Cookjbs  devised  a  copyhold,  among  other  estates,  to  his  heir 
at  law  Sir  Thomas  Winford  for  life,  with  remainders  over ;  making  him 
also  executor  and  residuary  l^tee  of  a  large  personal  estate.  The 
copyhold  did  not  appear  to  be  surrendered  to  the  use  of  the  will.  Sir 
Thomas  Winford  took  a  new  infranchisement  of  the  estate  from  the  Earl 
of  Plymouth  lord  of  the  manor ;  in  which  he  recited  himself  to  be  execu- 
tor and  devisee  of  Sir  Thomas  Cookes.  He  afterward  makes  a  conveyance, 
reciting  the  deed  of  infranchisement,  by  which  he  creates  a  term  of  one 
thousand  years  in  trust  to  raise  money  for  payment  of  his  debts  after  his 
death :  the  residue  of  the  .trust  to  be  for  the  benefit  of  the  remainder-man 
in  the  will  of  Sir  Thomas  Cookes. 

The  xemamder-man  after  <ieath  of  Sir  Thomas  Winford  brings  this  bill 

against  liis  devisee  to  have  a  conveyance  of  this  intranchised 

[  235  ]    copyhold  estate :  insisting  that  there  was  sufficient  ground  to 

presume  a  surrender,  and  that  it  was  lost  when  the  court  rolls 

were  burned ;  and  ihat  one  cannot  dispute  the  will  under  which  he  has 

benefit 

For  defendant  No  evidence  has  been  given  of  a  surrender :  and  the 
mere  loss  of  court  rolls  alone  will  not  induce  the  court  to  presume  it  ever 
existed ;  for  though  a  surrender  may  be  presumed,  as  well  as  any  other 
deed,  that  must  be  upon  some  ground,  as  enjoyment,  &c.  But  the  acts 
done  by  him  are  inconsistent  with  his  taking  under  the  will,  by  which  he 

(1)  See.^Uem?.Pou//on,  ante,  121, 122. 
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had  not  power  to  do  so ;  which  shews,  he  claimed  as  heir  at  law,  and  must 
be  taken  to  be  in  under  his  better  title. 

LotiD  Chancellor. 

The  intent  of  the  first  testator  plainly  was  to  include  this  copyhold  :  but 
to  make  it  pass  at  law  it  ought  to  have  been  surrendered.  The  presump- 
tion, that  it  was,  from  the  court  rolls  being  burned,  is  mere  matter  of 
law  (6).  Nor  will  this  court  go  upon  presumption  of  evidence,  any  more 
than  a  court  of  law.  Although,  if  deeds  or  writings  are  destroyed  by  a 
party,  who  would  take  benefit  thereof,  a  court  of  equity  in  odium  spolia- 
ioris  will  go  farther  than  a  court  of  law.  As  in  Lord  Hundson^s  case.  Hob. 
and  several  cases  since.  But  if  it  be  a  casual  destruction,  the  evidence  is 
the  same  here  as  at  law.  But  there  is  another  and  better  presumption, 
from  the  infranchisement,  which  creates  a  presumptive  evidence,  that  Sir 
Thomas  Winford  was  admitted  under  the  will  of  Sir  Thomas  Cookes  ;  for 
it  is  unnatural  to  suppose  the  lord  of  the  manor  would  grant  an  infran- 
chisement till  he  was  admitted ;  which  might  then  be  granted  to  him,  if 
he  thought  fit  to  come  under  the  will,  as  he  was  himseO*  heir  at  law,  and 
80  no  other  person  to  dispute  it  'with  hun. 

(c)  That  a  person  enjoying  a  benefit  under  a  will  must  abide  by  it  in 
iota,  has  been  held  in  modem  cases,  as  well  in  taking  a  personal  as  a  real 
estate  under  the  will :  and  then  his  devisee  is  bound  by  such  acquiescence, 
and  cannot  dispute  it  And  the  evidence  of  this  is  very  strong :  particu- 
hrly  from  the  infranchisement;  for  if  he  had  intended  to  take  as  heir  at 
law,  he  would  have  styled  himself  sa  The  objection  for  the  defendants 
from  the  act  of  Sir  Thomas  Winford  being  inconsistent  with  his  taking  as 
ilevisee,  has  some  weight :  but  that  very  conveyance  is  on  a  recital  of  the 
deed  of  infranchisement ;  in  which  he  styles  himself  devisee.  And  his 
limiting  the  residue,  after  performance  of  the  trust,  for  the  benefit  of  re- 
mainder-man shews,  he  intended  the  rest  of  this  term  should  attend  the 
inheritance;  so  that  the  plaintiff  is  intitled  to  this  estate. 

(b)  2  Eq.  Caf .  Abr.  236.  1  P.  Wnu.  733.    2  P.  Wmt.  748.   Post,  389,  505.    2  Vol.  253  ; 
these  cacee  ghew  what  evideoce  is  required  where  deeds  have  been  lost,  &c. 
(0  2  Vol.  33. 
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Onnt  ef  personal  estate  b/  a  deed  to  trustees  for  a  niece  after  the  death  of  grantor,  in 

whose  life  niece  dies ;  it  goes  to  representatiye  of  niece,  not  to  executor  of  grantor. 
Contingent  interest  will  go  to^the  representative. 

Mrs.  Bouchubr  by  deed  in  consideration  of  natural  love  and  afiection 
to  her  niece,  and  to  secure  to  her  separate  use  her  personal  estate 
after  her  own  death  (d)  grants  to  trustees  all  her  money,  securities  for 
money,  and  all  and  every  other  goods,  chattels,  wearing  apparel,  and 
personal  estate  whatsoever,  upon  a  ti^st  to  permit  the  grantor  to  use  and 
enjoy,  have  and  receive  the  benefit  sHid  profit  thereof  to  her  own  use  for 
her  natural  life :  and  immediately  after  her  decease,  and^paymcnt  of  her 
debts  and  ftmeral  expenses,  for  the  sole  and  separate  use  of  the  niece 
abne,  and  not  for  her  husband,  or  at  his  disposal,  and  not  otherwise ;  or 

(rf)  Ante  47     2  Vol.  118,  119. 
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for  such  as  she  should  appoint ;  her  receipts  to  be  a  sufBcient  dischai^e  to 
the  trustees. 

The  niece  died  in  her  life :  and  after  the  death  of  Mrs.  Bauchier  this 
bill  was  brought  by  her  executor  and  refflduary  legatee  for  this  personal 
estate  against  the  two  daughters  and  representatives  of  the  niece ;  who 
insisted,  that  the  intent  was  to  give  the  niece  a  vested  interest  in  this 
whole  personal  estate,  after  her  own  interest  for  life,  having  reserved  to 
herself  only  an  usufructuary  interest  for  life :  and  therefore  it  would  go 
to  the  representatives  of  the  niece. 

For  plaintiflf:  It  appears  from  the  deed  to  be  intended  a  nnere  perscmal 
bounty  to  the  niece,  and  not  to  go  to  her  representative,  or  any  person  but 
by  her  particular  appointment,  consequently  testamentary,  and  void  by 
her  dying  in  life  of  Mrs.  Bouchier.  If  to  be  considered  as  vested :  it  might 
have  gone  to  the  husband,  if  he  had  survived  the  niece,  which  was 
evidently  contrary  to  the  intent 

Lord  Chancellor. 

This  is  a  very  particular  case.  The  material  question  is  whether  this 
deed  is  to  be  considered  merely  as  a  testamentary  act,  so  that  by  dying 
in  the  life  of  Mrs.  Bouchier  that  disposition  is  at  an  end,  and  it  would  be  in 
her  power  to  make  any  change  or  alteration  in  it;  or  as  a  grant  or  dispo- 
sition upon  contingency,  not  testamentary,  but  to  bind  her  so  that  no  act 
she  could  do  by  her  wUl,  could  alter  it.  If  any  circumstances  shewed 
this  deed  to  have  been  obtained  from  her  by  fraud,  being  a  mere  volunta- 
ry deed,  without  power  of  revocation,  that  would  have  gone  far  to  have 
set  it  aside :  but  as  there  are  no  such  circumstances,  it  must  be  taken  to 
be  fairly  executed;  and  the  intent  and  operation  thereof  to  be  considered. 
No  other  intent  can  appear  except  to  bind  her  own  hands,  and  preclude 
herself  from  making  any  disposition  to  the  contrary.  I  cannot 
[  237  ]  quite  say,  it  intended  to  give  a  vested  interest  to  the  niece :  be- 
ing only  the  surplus  she  should  leave  at  the  time  of  her  death  after 
debts  and  funeral  expenses ;  and  was  so  far  contingent,  as  it  was  uncertain, 
what  she  would  leave.  As  to  personal  chattels  in  possession,  it  might 
pass  the  legal  property ;  but  not  of  choses  in  action,  even  to  the  trustee. 
This  is  different  from  an  usufructuary  interest  for  life :  for  she  might  have 
taken  away  and  sold  any  part  of  this  personal  estate ;  she  might  have 
spent  the  whole  by  contracting  debts  for  valuable  consideration,  to  the 
value  of  the  whole ;  for  not  only  by  the  operation  of  law,  but  of  this 
deed,  whatever  debts  she  contracted  were  to  be  paid  out  of  her  personal 
estate :  and  it  is  absurd  to  suppose  she  would  pass  her  wearing  apparel  to 
the  trustees  during  her  life  out  of  her  disposal. 

(e)  But  though  this  is  not  a  vested  interest,  that  will  not  determine  the 
question ;  for  a  contingent  interest  may  pass  to  the  representative,  as 
well  as  a  vested  interest ;  for  which  there  are  several  determinations  un» 
der  deeds,  but  frequently  under  wills.  As  a  contingent  legacj,  though  he 
dies  before  the  contingency  happens,  will  go  to  his  executoi^or  adminis- 
trator, though  not  mentioned ;  so  under  a  trust,  a  contingent  interest  may 
go  to  executor  or  administrator  though  not  vested  in  the  person  during  his 
Bfe ;  and  in  the  same  manner  will  tins  contingent  interest  go  to  the  niece. 

The  words  put  to  exclude  the  husband,  have  not  the  construction  con- 

(e)  AnW,47.    8  Van.  112. 
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tended  for  on  the  part  of  the  plaintiff;  for  the  property  is  thereby  not- 
withstanding in  the  feme  covert,  to  whom  it  is  so  limited.  Nor  is  it  abso- 
lutely confined  to  that  method  of  appointment;  for  suppose  both  the  niece 
and  her  husband  had  survived  Mrs.  Bouchier,  and  theniece  died  without  ap- 
pointment, notwithstanding  those  strict  words,  it  would  go  to  her  repre- 
sentative although  it  was  the  husband ;  yet  that  would  not  be  according  to 
the  words  of  the  deed,  because  she  made  no  appointment ;  for  these  words 
have  a  greater  effect  than  merely  to  exclude  the  husband :  for  they  carry 
the  property  with  it,  which  will  go  to  her  representative ;  for  she  had  the 
giymg  her  property  by  this  deed  as  much  in  view,  as  the  personal  benefit 
of  the  niece  and  exclusion  of  the  husband. 

Then  between  two  volunteers,  one  claiming  under  this  deed,  another 
under  the  will,  I  cannot  say  this  deed,  made  in  her  life  should  give  way  to 
her  will ;  which  can  only  be  by  saying  this  deed  is  a  will.  And  that  is 
directly  contrary  to  her  intent :  which  was  to  prevent  her  being  imposed 
on  in  making  a  will ;  and  this  is  dressed  up  to  defeat  the  deed  only. 

Dismiss  the  bill  without  costs. 
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(Reg.  Lib.  1748.  B.  fol.  237.) 

See  Miif.  Plead*  69.  3d.  £</.— Mistakes-Election— Satisfaction — Marriage  settlement  recti- 
fied by  a  strict  settlement  agreeably  to  the  ordinary  course,  notwithstanding  it  agreed 
with  the  articles  verbatim,  and  both  made  before  marhage.  The  plaintiff,  however, 
having  taken  a  benefit  under  the  will  which  he  disputed,  held  to  have  made  his  elec- 
tion :  and  decreed  to  give  up  part  of  the  settled  estate  in  satisfaction. 

(/)  By  articles  before  marriage  an  estate  is  agreed  to  be  settled  on  the 
husband  for  life  sans  waste  ;  remainder  to  the  heirs-male  of  his  body :  with 
power  to  raise  portions  for  younger  children.  A  settlement  is  afterward 
made  also  before  marriage,  in  pursuance  of  the  articles,  and  observing  the 
very  words  of  the  articles.  The  husband  levies  a  fine,  declaring  the  uses 
to  himself  in  fee ;  and  by  his  will  makes  a  provision  to  trustees  for  pay- 
ment of  his  son's  debt ;  for  which  purpose  they  were  to  make  proposals  to 
his  creditors.  The  trustees  file  a  bill,  to  which  the  son  was  made  party, 
against  the  son's  creditors,  to  elect  whether  they  would  accept  the  propo- 
sals or  not :  in  consequence  of  which  a  decree  is  made. 

The  son  brought  this  bill  to  have  the  settlement  rectified,  according  to 
the  intention  of  the  articles :  which  was  to  make  his  father  tenant  for  life 
only,  although  the  words  both  of  the  articles  and  settlement  in  construc- 
tion of  law  made  him  tenant  in  tail ;  for  if  such  was  the  intent,  it  was 
needless  to  give  him  the  power  to  raise  portions ;  before  marriage,  indeed 
the  parties  might  come  to  a  new  agreement;  but  the  settlement  itself, 
being  in  pursuance  of  the  articles,  excludes  any  such  notion.  This  was 
done  by  the  Lords  in  IVest  v.  Erisey^  2  P.  Wtns.  349.  although  the  party 
there  claiming  it  stood  in  a  weaker  light  than  the  present  plaintiff;  nor  is 
the  father's  will  any  obstacle  to  this,  for  though  the  general  rule  is  not  to 
be  disputed,  that  one,  who  takes  any  thing  real  or  personal  under  a  will, 

(/)  1  P.  Wm«.  123.    Bro.  Pari.  Cat.  327.    2Vem.658.    2Eq.Ab.pl.l.    2  Vol.  358. 
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shall  be  precluded  from  litigating  any  part  of  the  will,  as  having  conveyed 
away  an  estate,  in  which  he  was  intitled  to  a  limitation ;  yet  nothing  was 
here  given  to  the  son  by  the  will.  •  It  was  not  in  his  power  to  prevent  the 
proposals  from  being  complied  with ;  and  though  his  debts  would  be  there- 
by discharged,  that  is  not  such  a  benefit  as  is  within  the  rule,  which  will 
not  be  carried  farther.  Beside  at  the  time  of  making  him  a  party,  he  was 
not  conusant  of  his  right,  not  having  then  discovered  the  articles ;  so  that 
he  shall  not  be  estopped  thereby,  supposing  it  was  a  direct  devise  to  him. 
This  fact  of  the  time  of  the  discovery  of  the  articles,  not  being  suffi- 
ciently made  out,  Lord  Chancellor  put  it  into  a  method  of  inquiry.  And 
upon  its  coming  back  it  appearing  that  they  were  not  discovered  to  the 
son  till  after  the  making  that  decree ;  he  now  delivered  his  opinion. 

[  239  ]  Lord  Chancellor. 

The  general  run  of  the  cases,  where  these  settlements  are  recti- 
fied, has  been,  where  the  articles  only  were  before  marriage,  the  settlement 
afterward :  and  though  a  distinction  has  been  sometimes  made,  where  both 
were  before  marriage,  yet  there  have  been  cases  of  it  West  v.  Erisetf, 
was  stronger  against  the  determinatioD  than  this  case ;  which  is  clear  of 
most  of  the  objections  there.  The  cause  of  the  doubt  in  that  case,  and  of 
the  adniission  of  the  bill  in  the  court  of  Exchequer  was,  that  it  was  not  in 
favour  of  the  heir* ;  the  limitation  there  being  to  the  heirs-female  of  the 
body,  and  therefore  not  sufficient  ground  to  say  that  heirs-female  of  the 
marriage  was  descriptive  of  the  daughters  of  the  marriage,  so  as  to  make 
them  purchasers.  But  the  Lords  were  of  opinion,  that,  although  the  set- 
tlement was  made  before  marriage,  it  ought  to  be  reduced  to  a  strict  settle- 
ment on  the  daughters  in  tail,  which  prevailed  adiinst  the  fine  and  dispo- 
sition of  their  father's  will.  But  this  is  devested  of  these  circumstances, 
being  the  common  case ;  the  variation  from  the  intent  of  the  articles  and 
from  the  ordinary  course  of  settlements  not  arising  from  any  new  agree- 
ment (g)  (being  made  in  pursuance  of  the  articles)  or  fraud,  but  from 
mistake,  in  not  attending  to  a  strict  settlement  The  reason  of  which  is 
unanswerable,  viz.  that  on  a  settlement  for  valuable  consideration  to  make 
the  father  tenant  in  tail  would  be  nugatory,  and  the  same  as  making  him 
tenant  in  fee. 

But  the  son  having  submitted  to  and  taken  a  benefit  under  his  father's 
will,  must  be  bound  thereby ;  for  what  was  applied  for  the  payment  of 
his  debts,  was  for  his  benefit,  and  the  same  as  it  paid  to  himself;  there- 
fore though  4ie  is  intitled  to  relief,  and  to  have  the  settlement  rectified  ac- 
cording to  the  true  intent  of  the  articles,  he  must  be  now  considered  in  the 
same  light  as  if  he  had  then  discovered  them,  and  cannot  retain  both,  but 
must  make  his  election. 

*  In  2  P.  Wim.  536,  a  remainder  in  marriage  articles  to  the  heirs  of  the  body  of  the 
husband  by  his  first  wife,  was  held  not  to  extend  to  dauffhters,  bnt  in  3  Atk.  271,  itrae 
was  held  to  extend  to  female  as  well  as  male.     Vide  2  P.  Wms.  366.    4Ui  ed.  note  1. 

(g)  If  the  settlement  is  not  said  to  be  inpursiMnee  of  the  articU»%  it  will  not  be  rectified, 
though  both  articles  and  settlement  were  made  before  maniage.    Talb.  20. 
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(Reg.  Lib.  1748.  B.  fol.  517.) 

See  tUto  po»U  456* — Partnership — Bankruptcy — Representatives  of  partner  entitled  to  set 
off  debts,  and  have  all  allowances  before  the  se|)arate  creditors  of  the  other  can  take  bii 
■hare ;  and  they  have  a  lien  for  such  denuindb. 

Partners  continue  joint-tenants  in  the  stock  notwithstanding  its  changes  in  the  course  of 
trade,  and  are  seised  per  my  and  per  tout,  and  on  acc9unt  each  must  have  all  allowance! 
before  a  judgment-creditor  of  the  other  can  come  on  the  other's  share  :  And  surviving 
partner  is  considered  as  a  trustee  for  representative  of  the  deceased,  who  has  a  specific 
lien,  but  such  lien  may  be  lost  by  laches  or  consent  to  leave  the  goods  m  the  power  of 
the  other,  who  afterward  become  bankrupt ;  which  may  bring  it  within  21  •/.  1.».  19* 

Whether  the  property  of  good^  is  affected  by  a  lis  pendens,  Q. 

A  partnership  lien  is  not  appropriated  to  the  original  stock,  but  also  to  the  produce. 

On  a  bill  to  carry  into  execution  a  former  decree,  the  court  may  re-consider  the  directions, 
and  whether  any  mistake. 

A  PARTDTERSHip  was  entered  into  in  a  brewery  between  SkipyWnd  Ralph 
and  James  Hartcood,  and  particular  terms  then  agreed  on  between  them, 
that  Skip  should  have  such  a  proportion  of  the  outstanding  debts,  and  a 
lien  and  security  on  the  partnership  stock,  to  make  that  share  of  those 
debts  good  to  him  according  to  the  value  set  on  them,  with  penalty  in  case 
of  a  breach. 

After  this  some  difference  arose  between  them  on  a  suggestion,  that 
Ralph  Harwood  drew  more  than  he  ought  out  of  the  stock,  and 
received  debts  without  the  privity  of  Skip,  with  several  other  [  240  ] 
breaches  of  covenant  and  misbehaviour ;  which  produced  an  ac- 
tion by  Skip  for  the  penalty  of  the  articles ;  in  which  a  judgment  was 
recovered.  But  before  execution  thereon  Ralph  Harwood  confessed  a 
judgment  to  his  sisters ;  who  took  out  execution  by  elegit,  and  laid  hold  of 
the  partnership  stock,  which  was  assigned  by  the  sheriff. 

Skip,  insisting  that  this  was  a  fraudulent  act  to  cover  the  effects,  took 
out  a  commission  of  bankruptcy  against  Ralph  Harwood:  upon  whose  ap- 
plication to  supersede  it,  issues  were  directed  to  try  whether  he  was  a 
bankrupt  or  not  at  the  time  of  the  commission.  But  instead  of  trying  it, 
the  partners  came  into  a  rule  by  consent  by  order  of  Msi  privs,  which 
was  afterward  made  a  rule  of  C.  B,  and  which  order  was,  that  Ralph 
Harwood  should  execute  a  bond  with  penalty  to  Skip,  and  procure  two 
other  bonds  with  penalty  conditioned  to  pay  to  Skip  what  should  be  due 
to  him  on  the  day  of  the  date  of  the  order,  with  the  interest ;  and  ordered 
with  like  consent,  that  the  partnership  should  cease  as  on  that  day,  and 
the  account  of  the  partnership  trade  should  be  carried  on*  to  that  day, 
and  no  farther :  and  that  upon  Ralph  Harwood*s  giving  such  security  as  be- 
fore mentioned,  the  commission  should  be  superseded,  the  officers  discharge 
ed,  and  the  effects  delivered. 

Under  thia  order  nothing  effectual  was  done ;  the  whole  thereof  depend- 
ing upon  Ralph  Harwood's  giving  the  security  therein  mentioned ;  which 
he  not  performing,  motions  were  made  in  C.  B,  for  attachments  against 
him  for  contempt  in  breaking  this  rule ;  which,  being  found  to  be  only  a 
personal  remedy  with  no  effect,  produced  an  application  to  Chmicery  un- 
der the  commission  of  bankruptcy :  and  by  consent  of  the  parties  it  was 
ordered,  that  the  rule  of  C.  B.  should  be  discharged,  except  so  much  as 
related  to  the  dissolution  of  the  partnership ;  and  ordered  to  restrain  Har- 
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•        * 
wood  from  disposing  of  any  of  the  effects  except  in  the  way  of  trade;  and 
that  it  should  be  tried  again.     On»  the  trial  a  Verdict  was  found,  that  at 
the  time  of  issuing  the  commission  Harwood  was  rio  bankrupt:  and  order- 
ed, that  the  commission  should  be  superseded. 

Skip  filed  a  new  bill  in  this  court,  setting  forth »all  this:  praying  an  ac- 
count and  satisfaction  for  the  breaches  of  covenant,  and  to  be  paid  what 
was  due  to  him*  out  of  the  goods  and  effects  taken  in  execution ;  and  that 
the  defendant  might  be  restrained  from  getting  in  the  partnership  effects 
to  his  prejudice. 

The  cause  was  put  otF  several  times,  that  Harwood  might  find  security, 
to  prevent  the  appointing  a  receiver.  But  upon  his  not  doing  it  a  decree 
was  made  and  a  receiver  appointed.  It  appeared  afterward,  that  Har^ 
wood  had  endeavoured  to  secrete  th.e  effects  in. a  very  extraordinary  man- 
.  ncr  during  the  hearing  of  the  cause,  after  the  propositions  ma,de 
[  241  ]  to  him,  and  time  given  him  to  comply  therewith;  getting  in  the 
debts,  and  giving  receipts  where  nothing  was  paid;  which  pro- 
duced a  commission  of  bankruptcy  by  other  creditors  eight  days  after 
making  the  decree :  and  these  acts  of  Harwood,  done  really  to  elude  the 
decree  and  appointment  of  the  receiver,  were  now  set  up  as  acts  of  bank- 
ruptcy. 

This  occasioped  new  contests,  and  a  new  bill  by  the  assignees,  insisting 
that  Skip  had  no  properly  either  leeal  or  equitable  against  them :  but  that 
his  debt  ought  to  be  levelled  with  all  the  other  debts  of  Harwood  ^  and  he 
be  considered  barely  as  a  creditor. 

And  Skip  brought  a  bill  to  have  the  partnership  estate  first  dispos- 
ed of  for  his  satisfaction  :  and  that  nothing  should  be  considered  as  belong- 
ing to  the  Harwoods  till  after  that  deduction :  and  to  carry  on  the  former 
decree. 

Lord  Chai^cellor. 

The  main,  if  not  the  only  question  is,  first,  whether  Skip  has  any  interest  in, 
or  specific  lien  upon  this  stock  ?  Another  and  very  different  question, 
(though  it  has  not  been  treated  as  different  at  the  bar)  is,  whether  the  sis- 
ters, defendants  to  both  bills,  are  to  be  considered,  as  between  them  and  the 
assignees,  as  having  any  interest  in,  or  specific  lien  upon  this  stock :  the 
first  decree  having  considered  them,  from  the  lime  of  the  elegit  as  part- 
ners? 

The  first  must  be  considered  in  two  lights ;  first,  whether  Skip,  as  be- 
tween him  and  the  Harwoods  is  to  be  considered  as  having  any  specific  in 
tercst  at  the  time  of  the  commission.  Secondly,  supposing  he  had,  whether 
any  thing  happened  to  vary  that  right,  as  between  him  and  the  assignees  ; 
particularly  whether  this  specific  lien  is  gone  by  the  21  7.  1,  c.  19,  and 
these  goods  to  be  considered  as  the  effects  of  the  bankrupt,  to  be  distribut- 
ed among  all  the  creditors. 

As  to  the  first,  it  is  insisted,  that  from  the  dissolution  of  the  partnership 
by  the  order  of  nisi  prius,  Skip  had  parted  from  or  varied  his  specific  lien  in 
the  goods ;  and  had  resorted  by  consent  to  Uikc  personal  security  for  his  de- 
mand :  and  that,  however  that  be  as  to  the  old  stock,  yet  as  the  new,  he 
certainly  can  have  no  specific  property,  interest,  or  lien  thereupon.  It  is 
necessary  to  consider  what  kind  of  lien  Skip  had  originally,  as  between 
him  and  the  other  partners ;  then  how  it  was  after  the  dissolution  :  then 
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how  it  would  have  stood,  if  the  question  had  arisen  between  Ihe  represen- 
tative of  a  partner  and  a  surviving  partner ;  as  that  will  go  a  great  way  to 
determine  the  other. 

*  The  partners  themselves  are  cjcarly  joint-tenants  in  the  stock  and  all 
effects :  not  only  that  particular  stock  in  befng  at  the  time  of  entering  into 
the  partnership ;  but  to. continue  so  throughout;  whatever  changes  might 
be  made  in  the  course  of  trade.  Otherwise  it  is  impossible  to  carry  it  on. 
f  And  being  seized  per  my  S/'  per  toui,  when  an  account  is  to  be  taken, 
each  is  mtitled  to  be  allowed  against  the  other  every  thing  he  has  advanced 
or  brought  in  as  a  partnership  transaction,  and  to  charge  the  other  in  the 
account  with  what* that  other  has  not  brought  in,  or  has  taken  out  more 
than  he  ought:  and  nothing  is  to  be  considered  as  his  share,  but  his  propor- 
tion of  the  residue  on  (i)  balance  of  the  account.  J  That  this  is  so  at  law, 
appears  from  two  cases,  2  Li>rd  Raym.  871.  and  Hey  don  v.  Il^don^  Salk, 
392,  where  it  was  held,  that  judgment  and  execution  against  one  partner 
for  his  separate  debt  does  not  put  the  other  in  a  worse  condition ;  for  he 
must  have  all  the  allowances  made  him  before  the  Judgment-creditor  can 
have  the  share  of  the  other  applied  to  him.  (/r)  So  if  one  partner  had  died, 
the  debts  and  effects  survived :  but  yet  the  survivor  is  considered  in 
this  court  barely  as  a  trustee  for  the  representatives  of«the  deceased ;  upon 
which  footing  the  account  would  be  taken,  and  nothing  considered  as  the 
share  of  the  survivor  till  afterward :  which  is  from  the  continuance  of 
the  property  in  the  stock  to  the  representative  of  the  deceased  partner, 
who  has  a  specific  lien  thereon,  altliough  the  survivor  afterward  dies  or 
becomes  bankrupt.  So  if  th«  partnership  was  dissolved  by  consent ;  as 
in  this  case,  that  determines  not  the  legal  interest,  which  continues  as  be- 
fore ;  so  that  the  property  in  the  stock  of  the  pg^rtner  so  going  out  is  not 
devested  thereby,  but  he  remains  equally  intitled  as  joint-tenant  with  the 
other ;  and  in  a  bill  for  an  account  the  stock  would  be  subjected  for  his 
satisfaction.  Then,  as  between  one  partner  and  the  separate  creditors  of 
the  other,  the  law  and  those  two  cases  before  mentioned  say,  that  they 
cannot  affect  the  stock  any  farther,  than  that  partner  could,  whose  cre- 
ditors they  are  (1).  It  is  objected,  that  all  this  is  allowed  by  the  rule,  by 
which  Skip  consented  to  determine  the  partnership,  and  that  personal  se- 
curity should  be  given;  which  is  a  waiving  his  properly,  and  resorting  to 
personal  security :  but  that  Is  a  most  strained  construction,  and  there  is 
nothin?  in  the  rule  to  import  it.  The  price  to  be  paid  for  5Vr///'s  share  re- 
mained to  be  settled,  and  the  bond  for  payment  was  never  executed ; 
Hanoood  having  trifled  and  performed  no  part.  It  is  impossible  therefore 
to  consider  Skip  as  parting  with  his  lien  upon  this  stock  by  this  rule,  when 

*  Th«ie  principlei  approYed  by  Lord  JiaruJUld  in  Cowp.  445,  and  induced  him  to  rule, 
that  aMi^oeei,  under  a  joint  com  minion  against  two  parties  taken  out  after  bankruptcy  of 
both,  cannot  have  trover  agninat  one  in  possession  of  goods  under  a  sale  of  consignment, 
bona  fidt  for  valuable  consideration  and  without  fraud,  from  one  of  the  partner*  who  was 
not  a  bankrupt,  but  the  other  had  committed  an  act  of  bankruptcy. 

t  Where  partnerships  have  commenced  at  different  times  upon  a  bankruptcy  of  all,  the 
court  will  direct  separate  accounts,  and  that  each  estate  shall  first  bear  its  own  debts.  % 
Brown,  15. 

(t)  Cowp.  471.    3  P.  Wms.  183. 

|2yem.293. 

(i)  Cooke's  Bank.  Law,  298. 


(!)  See  4  Ves.  396.    0  Ves.  !  19.     11  Ves.  4,  5.     11  Ves.  3,  83,  85. 
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nothing  was  done  toward  carrying  it  into  execution.    But  the  subsequent 
proceedings  shew,  that  S/j?y7  insisted  on  it,  viz,  his  bill,  and  the  order  was 

made  to  restraip  Uarwood  from  disposing  of  his  effects ;  for  which 
[  24  J  ]    order  there  would  be  no  ground,  and  Skip  been  considered  only 

as  a  separate  creditor,  and  not  as  having  a  specific  lien. 
But  the  more  mgiterial  consideration  is,  whether  any,  and  what  altera- 
tion is  made  by  these  acts  of  bankruptcy,  and  the  commission  thereon ; 
which  shall  npvV  be  taken  for  granted  to  have  well  issued,  and  to  have 
been  acts  of  bankruptcy,  without  entering  into  thai  question. 

And  to  ^ew  that  in  point  of  law  and  equity  such  an  alteration  has 
been,  and  thereby  Skip  has  lost  his  specific  lien,  the  clause  in  21  J.  1.  c. 
19.  is  insisted  on :  the  construction  of  which  clause  has  been  much  con- 
troverted and  argued  in  the  case  of  Rt^al  v.  Rowl^s  ;  [Po*/,  348.  375.  &  1 
Atk.  165,]  which  case  yet  waits  for  the  opinion  of  the  judges;  and  there- 
for*e  I  at  first  doubted,  whether  it  should  not*  wholly  stand  over,  till  that 
resolution  is  given.  But  on  consideration  I  think  I  can  form  an  opinion 
(at  least  to  satisfy  myself)  without  prejudice  to  any  question,  that  may 
arise  in  that  case ;  of  which  this  will  stand  clear. 

First  observe,  that  this  is  not  a  case  strictly  within  the  words  of  the 
preamble  of  that  clause  ;  which  is  a  description  only  of  goods  and  effects 
of  the  bankrupt  himself  consigned  by  him  to  another,  who  suffers  them  to 
be  left  in  the  possession  of  the  bankrupt.  And  in  L*Apostre  v.  Le  Plais^ 
h-ierj  cited  in  1  P.  Wms.  318,  it  was  held  by  Holt,  C.  J.  that  the  enacting 
clause  should  be  explained  by  the  preamble :  but  tny  opinion  shall  not  be 
founded  on  that.  This  case  clearly,  according  to  iio/Z's  opinion,  would 
not  be  within  this  clause ;  for  Skip'^s  share  was  his  own ;  not  being  assigned 
by  him  to  Harwood  ;  nor  within  the  preamble.  But  I  will  not  determine 
a  point  in  which  such  great  judges  differed ;  as  Lord  Covjper  did,  with 
some  warmth  from  Holt,  in  the  case  of  Copeman  v.  Gallant,  1  P.  Wms» 
314,  nor  is  it  necessary. 

But  what  I  found  myself  upon,  is,  that  by  the  enacting  clause  to  subject 
goods  to  the  creditors  of  another  person,  those  goods  at  the  time  of  bank- 
ruptcy should  be  left  in  the  possession,  order  or  dbposilion  of  the  bank- 
rupt ;  so  that  he  might  take  upon  himself  to  sell  or  dispose  as  owner :  and 
there  has  been  no  case  upon  this  act,  or  ever  will  be,  wherein  a  court  of 
law  or  equity  will  do  so  severe  a  thing  as  to  subject  the  property  of  one  to 
the  debts  of  another  (/),  without  proof  of  the  consent  of  the  real  owner  to 
leave  them  in  the  power  of  the  bankrupt  (possession  only  not  being  suffici- 
ent) or  a  laches  in  letting  them  remain  there,  so  as  to  gain  him  a  false 
credit.  The  contrary  of  which  appears  here;  for  it  is  impossible  to  take 
more  methods  to  prevent  it  than  Skip  did ;  the  evidence  being  that  that  is 

no  such  implied  consent,  especially  as  there  was  no  execution  by 
[  244  ]    Harwood. 

Nor  do  I  found  myself  on  the  notion  of  a  lis  pendens  ;  which, 
it  is  insisted  for  Skip,  subsisted  at  the  time  of  the  bankruptcy  by  the  bring- 
ing his  bill,  so  as  to  be  sufficient  notice ;  which  question  I  would  not  will- 
ingly determine,  because  there  is  no  case,  where  this  court  has  determined 
the  property  of  goods  to  be  affected  by  reason  of  a  lis  pendens,  where  pos- 
e  ssion  is  the  principal  evidence  of  ownership,  as  of  personal  chattels, 

e  pcndi  on  the  nature  of  the  contract.     1  Atk.  185.    Dougl.303. 
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which,  might  be  of  dangerous  consequence :  though  as  to  real  estate  it  niay 
be  otherwise. 

But  what  I  go  upon  is,  that  tliis  case  is  not  within  the  act  of  parliament : 
therefore  if  the  question  arose  on  the  case  of  the  mortgage  of  goods,  or  an 
absolute  sale,  and  the  vendor  did  not  deliver  them  ^t  the  time  appointed, 
but  on  trover  against  him  kept  the  vendee  at  arms  length,  and  in  the  mean 
time  became  bankrupt ;  this  would  not  be  considered  as '  &  leaving  the 
goods  by  vendee  in  the  po^ession  of  the  bankrupt  within  t^c  act ;  the  ven- 
dee having  done  every  thing  in  his  power  to  get  possession  from  him.  So 
if  a  mortgage  (which  is  the  case  of  R^al  v.  Rozoles)  of  goods,"  which  are 
contracted  for,  and  agreed  to  be  delivered  into  the  party's  own  hands,  or 
the  key  of  the  warehouse  (which  in  bulky  goods  is  all  that  can  be  done) 
but  no  such  delivery  is  made ;  and  a  bankruptcy  follows ;  detinut  having 
been  brought  for  them,  they  would  not  be  considered  as  left  in  the  pos- 
session of  the  bankrupt :  the  pursuit  in  a  court  of  justice  excluding  any 
actual  or  presumed  consent.  Farther  still :  suppose  a  partnership  deter- 
mined by  effluxion  of  time ;  one  intends  to  continue  the  trade,  the  other 
will  not,  insisting  upon  a  division ;  and  on  non-compliance  brings  an  action 
at  law,  or  a  bill  in  equity  for  an  account,  and  to  restrain  the  disposing  of 
those  goods,  the  possession  of  which  is  wrongfully  kept  from  him  by  his 
partner ;  who  pending  this  becomes  bankrupt ;  this  would  not  be  within 
the  statute. 

Skip  therefore  is  intitled  to  the  same  specific  lien  against  the  assignees 
as  against  Harwood,  and  that  even  as  to  the  new  stock;  for  in  all 
those  cases  of  a  lien  on  a  partnership,  it  is  not  considered  as  appropriated 
to  the  stock  brought  in,  but  to  every  thing  coming  in  lieu  during  the  con- 
tinuance or  after  the  determination  of  the  partnership.  As  in  Bucknal  v. 
Roisiony  Pre,  Chan.  285.  Where  a  lien  was  held  to  be  on  those  goods, 
which  were  the  produce  of  the  original  goodd.  So  in  Brown  v.  Heathcotej 
Mich.  T.  1749, 1  held,  that  it  continued  on  what  was  the  produce  by  way 
of  barter  and  sale ;  and  that  holds  much  more  strongly  in  the  case  of  a 
partnership  trade  which  cannot  otherwise  be  continued.  It  is  said,  that 
the  acts  of  parliament  relating  to  bankrupts  intended  to  level  these  spe- 
cific liens,  as  they  do  judgments  unexecuted :  but  that  is  because  of  the 
express  words  of  the  act  of  parliament,  that  judgments  unexe- 
cuted should  be  levelled:  for  otherwise  they  would  continue  [  245  ] 
specific  liens. 

Another  question  is  between  the  assignee  and  the  sisters ;  in  which  arises 
a  difficulty  in  respect  of  the  penning  of  the  former  decree ;  which  could 
not  then  be  foreseen ;  as  then  no  bankruptcy  had  taken  place,  and  the 
Harwoods  themselves  were  partners. 

The  sisters  insist  on  two  specific  liens ;  first  by  the  inquisition  taken  by 
the  elegit ;  secondly  by  assignment  to  the  officers  of  excise  when  the  ef- 
fects were  seized.  Upon  which  a  very  different  question  arises,  as  be- 
tween the  assignees  and  the  sisters,  from  what  it  was  between  Skip  and 
the  sisters ;  for  as  against  Skip  the  sisters  could  only  affect  the  share  of 
Harwood^  on  the  authority  of  Heydon  v.  Heydon^  and  2  Lord  Raym.  871 : 
it  was  immaterial  to  Skip  to  enter  into  the  question,  whether  they  are 
general  creditors  or  not:  but  as  the  assignees  can  only  affect  a  share  of  that 
share,  it  may  be  very  material  to  them,  whether  the  sisters  have  cained  a 
preference  by  those  two  liens.    And  that  may  be  influenced  by  jhe  opin- 
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ion  of  the  judges  in  Ri/al  v.  Rowles:  for  the  sisters  on  the  elegit  do  not 
take  possession  of  the  goods,  hut  leave  them  absolutely  with  the  Har^ 
woods.  The  question  therefore  arises,  whether  by  this  clause  they  are 
not  excluded,  being  either  a  plain  consent  or  great  laches :  and  it  "holds 
more  strongly  against  a  creditor  by  execution  than  any  other;  for  if  a 
creditor  by  ftri  facias  seizes  the  goods  of  the  debtor,  and  suffers  them 
to  remain  long  in  the  debtor's  hands,  and  another  creditor  obtains  a  sub- 
sequent judgment  and  execution:  it  has  been  determined  often,  that  it  is 
evidence  of  fraud  (1 )  in  the  first  creditor,  and  the  goods  in  the  hands  of 
the  debtor  remain  liable.  As  to  them  therefore  the  point  shall  remain  till 
the  determination  of  that  question. 

The  bill  therefore  must  be  dismissed,  so  far  as  it  seeks  to  come  upon  the 
specific  lien  of  Skip:  but  in  justice  to  the  assignees,  the  other  question 
must  be  reserved :  and  if  by  the  determination  of  Ryal  v.  Roroles,  I  shall 
think,  the  sisters  have  lost  their  specific  lien,  I  may  come  at  it  by  varying 
the  former  decree ;  considering  them,  instead  of  partners,  as  gaining  a 
lien,  but  as  having  lost  it  by  laches,  and  to  receive  a  dividend  as  general 
creditors  of  the  Hanooods  (2). 

The  only  difficulty  objected  is,  that  on  a  bill  to  carry  a  former  decree  into 
execution,  the  court  can  only  do  that,  and  not  vary ;  and  the  general  rule 
is  so.  But  there  are  several  instances  wherein  the  court  has  considered 
the  directions,  and  whether  there  was  any  mistake ;  as  has  been  done 
by  Lord  Coioper,  to  attain  the  justice  of  the  case ;  and  may  be  done 
here,  especially  as  between  new  parties. 

(1)  See  Tloine*!  case,  3  Rep. 

(2)  See  this  point  determined  on  the  cause  coming  on  again,  post  466. 
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Demurrer  to  information  as  subjecting  defendant  to  pains  and  penalties  (1). 
A  demurrer  may  be  put  in  aflcr  a  plea  is  over-ruled  (2). 

Information  was  brought  in  the  name  of  the  Attorney-General,  that  de- 
fendant might  discover  how  he  came  by  the  possession  of  certain  goods? 
whether  it  was  not  by  fraud,  violence,  contrivance,  or  other  means ;  and 
whether  they  were  not  the  property  of  the  Indians,  from  whom  they  were 
80  taken  by  the  defendant  and  others  ?  The  defendant's  share  amount- 
ing to  a  considerable  sum ;  the  captain  of  one  of  the  company's  ship,  on 
board  of  which  he  had  put  it,  refused  to  deliver  to  him :  having  inform- 
ed the  company  of  the  transaction,  in  which  the  defendant  was  said  to.be 
concerned. 

The  defendant  put  in  a  plea,  which  was  over-ruled,  and  afterward  demuri^ 
ed,  the  same  in  substance  as  his  plea,  to  the  putting  in  any  answer :  for 
that  he  cannot  discover,  how  these  goods  came  into  his  possession,  because 
it  would  subject  him  to  a  fine  or  corporal  punishment :  or  that  if  he  shew- 
ed, he  gained  it  in  the  way  of  trade,  he  would  be  liable  to  the  penalties  in 
the  acts  of  parliament  established  for  the  company. 

(1)  See  5  Ves.  173. 

(2)  BiUttr  Y.  Mdluh,  11  Ves.  68. 
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Against  which  it  was  said,  two  dilatories  will  not  be  sufiered.  The 
company  is  considered  in  the  East  Indies  as  a  surety  for  every  English- 
matu  and  answerable  for  any  damage  done  by  them  there ;  and  as  every 
surety  may  come  upon  his  principal,  has  a  right  to  be  indemnified 
by  the  person,  from  whom  the  Indians  suffered  an  injury,  for  which  the 
company  are  to  make  satisfaction.  As  in  the  case  of  the  crown,  who 
must  make  reparation  for  depredations  committed  by  the  subject^  but 
may  bring  an  information  against  that  subject  to  indemnify  his  country 
for  the  loss  suffered.  So  the  rule  in  all  treaties  is,  that  upon  letters  of 
marque  satisfaction  only  equal  to  the  injury  shall  be  taken ;  if  more  is 
taken,  the  crown  may  oblige  the  party  to  refund.  As  these  goods  are  not  i 
the  property  of  any  one,  the  crown  ought  to  interpose  by  its  right  to  take 
care  of  the  interest  of  the  public,  and  to  prevent  a  failure  of  justice,  as 
it  does  in  other  cases.  The  not  venturing  to  deny  the  charges  is  a  tacit 
admission.  A  court  of  equity  will  not  indeed  compel  a  defendant  to  sub- 
ject himself  to  a  penalty,  unless  it  is  waived :  but  here  he  would  be 
subject  to  none  by  reason  of  the  pardon  in  the  act  of  grace :  but  sup- 
pose he  had  confessed  it,  there  could  be  no  punishment,  as  it 
could  not  be  tried  here ;  nor  is  it  punishable  by  the  statutes  of  [  247  ] 
i/,  8.  as  being  within  the  jurisdiction  of  the  Admiralty.  Bills 
quia  timet  are  allowed  here :  some  of  the  questions  he  may  very  innocent- 
ly answer,  nor  will  any  of  them  harm  him,  if  he  answers  in  the  negative, 
as  he  may. 

But  per  tot^  cur.  This  is  an  out  of  the  way  bill,  and  of  dangerous  na- 
ture, by  persons  having  no  right,  and  founded  on  several  suppositions.  If 
any  complaii^t  had  been  made  in  the  East  Indies,  and  depending  there,  the 
company  might  be  right  to  have  this  money  retained  till  that  was  determined : 
but  there  being  no  complaint,  it  is  to  be  presumed  none  will  be.  The 
matter  if  committed,  is  allowed  to  be  felony,  and  by  the  Attorney  ^ 
Gtneral  himself  is  thought  to  be  piracy;  although  not  so  by  the  course 
of  common  law.  Then  the  rule  is,  that  this  court  shall  not  oblige 
one  to  discover  that,  which,  if  he  answers  in  the  affirmative,  will 
subject  him  to  the  punishment  of  a  crime :  for  it  is  not  material,  that,  if 
he  answers  in  the  negative,  it  will  be  no  harm :  and  that  he  is  punishable 
appears  from -the  case  of  Omichund  v.  Barkery  [I  Atk.  21.]  as  a  jurisdic- 
tion is  erected  in  Calcutta  for  criminal  facts :  where  he  may  be  sent  to  go- 
vernment and  tried,  though  not  punishable  here ;  like  the  case  of  one  who 
was  concerned  in  a  rape  in  Ireland^  and  sent  over  there  by  the  govern- 
ment to  be  tried,  although  the  court  of  B,  /?.  here  refused  to  do  it :  which 
was  founded  on  a  case  in  2  Fent.  for  the  government  may  send  persons  to 
answer  for  a  crime  wherever  committed,  that  he  may  not  involve  his 
country;  and  to  prevent  reprisals.  But  this  objection  goes  further (n) ; 
for  if  it  only  tended  to  render  him  infamous,  he  should  not  be  obliged  to 
answer :  but  he  is  also  liable  to  be  affected  civilly,  viz,  by  a  prosecution  by 
the  company  for  carrying  on  an  illicit  trade  within  the  limits  of  their  ju- 
risdiction ;  and  this,  whether  he  went  in  the  company's  service,  or  not ; 
for  though  lawfully  there,  he  might  not  lawfully  trade  there.  Nor  is  this 
within  the  notion  of  two  (o)  dilatories:  for  though  a  demurrer  is  a  dilatory, 

(n)  1  Vera.  109.    2  Vol.245.    1  Alk.  549.  450.    2  Atk.  393. 200.    lfirown,97.    3  P. 
'Wmi.  376. 
(o)  2  Vol.  492. 
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a  plea  is  not;  being  matter  of  justice  in  bar  to  the  relief  Bought ;  *  and  a 

!)lea  may  be  over-ruled,  as  a  plea  of  purchase  without  notice  for  want  of 
brm,  covering  too  much,  &c.  and  yet  it  may  be  insisted  on  in  the  answer. 
But  supposing  it  dilatory,  a  court  of  equity  must  not  merely  for  form's  sake 
be  a  court  of  inquisition  to  do  great  injustice.  An  exception  may  be  al- 
lowed as  to  part,  and  over-ruled  as  to  part :  but  all  is  here  relative  to  one 
thing,  viz,  the  method  of  coming  by  this,  stated  to  be  taken  by  force,  vio- 
lence and  fraud;  which,  whether  the  defendant  is  obliged  to  answer,  is  the 
Question  now ;  and  is  asked  by  persons,  who  have  not  made  out  their  right, 
'or  unless  this  is  proved  to  be  stolen,  the  crown  has  no  more  a  right  there- 
to than  a  private  person.  Possession  prima  facie  gives  property :  which  is 
in  defendant,  and  (by  Chief  Baron  Parker)  the  proper^  is  not  in  iheKing 
but  in  the  proprietors ;  who  are  intitled  to  restitution :  but  whether  the 
crown  is  concerned  or  not,  may  be  considered  at  the  hearing. 
[  248  ]  If  defendant  is  not  obliged  to  answer  the  facts,  he  need  not  an- 
swer the  circumstances,  although  they  have  not  such  an  imme- 
diate tendency  to  criminate :  nor  should  the  privileges  of  great  companies 
be  extended  farther  than  the  trade  necessarily  requires,  to  the  oppression 
of  others. 

*  Double  plea  ordered  to  atand  for  an  answer  with  liberty  to  except.  1  Brown,  404. 
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Demurrer  to  bill  of  intorpleador.      ^ 

Affidavit   to  bill  of  interpleader  need  not  swear  that  it  is  at  the  plaintiff's  own  expence. 
Bill  lies  to  discover  the  title  of  a  person  bringring  ejectment,  and  to  see  if  it  is  not  in  some 
other. 

Demurrer  to  a  bill,  which  was  founded  on  a  rumour,  that  there  was  is- 
sue by  Lady  Hanrner ;  which  issue  was  suggested  to  be  intitled  to  the  es- 
tate in  question;  and  praying  that  if  there  was  any  such  person,  he  might 
interplead  with  the  defendant,  and  also  praying  an  injunction  to  stay  pro- 
ceedings in  ejectment  by  defendant,  and  to  any  action  for  mesne  profits. 

Two  causes  for  demurrer  were  assigned.  First  for  the  insufficiency  of 
the  affidavit  annexed  to  this  bill  of  interpleader,  in  not  saying  it  was  at 
the  plaintifi  's  own  expense,  as  well  as  thai  there  was  no  collusion  with 
the  defendant.  The  second,  that  no  case  was  stated  to  intitle  to  any  re- 
lief so  as  to  oblige  the  defendant  to  put  in  an  answer :  that  in  a  bill  of  in- 
terpleader it  must  be  shewn,  that  the  plaintiffs  are  in  danger  of  paying 
rent  a  second  time ;  and  that  such  bill  on  demurrer  will  be  taken  strong- 
est against  the  party  whose  bill  it  is. 

For  plaintiffi.  1  his  is  not  a  mere  bill  of  interpleader :  it  praying  some- 
thing further.  -There  is  another  person  to  interplead  with,  although  the 
plaintiffs  cannot  find  him  out ;  like  the  case  of  another  defendant's  being 
beyond  sea.  Where  it  is  doubtful  whether  a  person  is  dead  or  not,  the 
court  has  compelled  security  to  be  given,  if  he  appear  not  to  be  dead. 
The  court  has  prescribed  no  particular  form  of  affidavit,  but  in  general 
that  there  is  no  collusion. 
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Lord  Changbllor. 

This  is  a  very  particular  case  (  p) :  but  as  it  is  a  general  demurrer  to 
the  Y^bole  bill,  if  there  is  any  part,  either  as  to  the  relief  or  discovery  to 
which  the  defendant  ought  to  put  in  an  answer,  the  demurrer  being  en- 
tire, ought  to  be  over-ruled. 

As  to  the  first  cause  of  demurrer,  there  is  no  such  rule  of  court ;  the 
material  part  of  the  affidavit  being  that  the  plaintifis  should  swear  that 
they  did  not  collude  with  any  of  the  defendants ;  whereas  the  requiring  to 
swear,  it  is  at  their  own  expense,  goes  farther ;  and  such  an  affi- 
davit would  require  the  denying  it  even  in  cases  where  a  person  [  249  ] 
may  bear  the  costs  of  suit  without  being  a  maintainer :  as  a  fa- 
ther furnishing  the  ezpences  of  a  suit  on  a  bill  by  his  son. 

As  to  the  second  cause ;  the  bill  b  in  two  lights.  First,  supposing  it 
an  interpleading  bill :  secondly,  supposing  it  not ;  whether  there  is  any 
other  ground  1 

As  to  its  being  an  interpleading  bill,  it  is  of  the  first  impression ;  not 
averring  that  there  is  any  such  person  as  can  interplead  with  the  defend- 
ant ;  nor  should  I  be  willing  to  allow  new  inventions  in  bringing  bills  of 
interpleader :  which  might  be  dangerous;  as  they  are  formed  in  some 
measure  as  interpleader  at  law :  in  which  it  must  be  shewn  to  be  between 
persons  in  rerum  natura.  One  thing  indeed  occurs,  viz,  suppose  a  guar- 
dian, having  the  infant  in  his  custody,  conceals,  and  will  not  produce  him, 
but  sets  up  a  title  to  himself;  and  the  infant  is  the  person  suggested  to 
have  right  to  controvert  that  title ;  in  such  a  case,  and  so  charged,  I  will 
not  say,  but  such  a  bill  might  be  brought,  and  to  compel  the  guardian  to 
produce  him. 

But  whether  that  be  the  present  case  or  not,  the  ground  I  go  on  is  the 
other  part ;  not  only  praying  to  interplead  but  for  an  injunction ;  which 
cannot  be  founded  on  a  bill  of  interpleader  as  to  the  ejectment :  as  such 
bill  cannot  be  as  to  the  possession,  but  must  be  as  to  the  payment  of  some 
demand  of  money.  The  question  comes  to  this ;  whether  any  person  in 
possession  of  an  estate,  as  tenant  or  otherwise,  may  not  bring  a  bill  to  dis- 
cover the  title  of  a  person  bringing  an  ejectment  against  him,  to  have  it  set 
out,  and  see,  whether  that  title  be  not  in  some  other.  I  am  of  opinion,  he 
may,  to  enable  him  to  make  a  defence  in  ejectment,  even  considering  him 
as  a  wrong  doer  against  every  body.  As  to  the  prayer  for  an  injunction  to 
an  action  to  mesne  profits,  it  appears  from  the  case,  that  if  there  be  such 
a  child  in  rerum  naiura^  he  must  be  an  infant,  and  then  the  plaintifis  are 
in  a  different  light,  than  if  he  was  of  full  age.  None  can  have  an  action 
for  mesne  profits,  unless  in  case  of  actual  entry  or  possession;  for  which  no 
pretence  exists  here ;  and  every  person  possessing  the  estate  of  an  infant 
after  his  title  accrued  is  considered  here  as  guardian  to  him. 

Then  even  supposing  the  interpleading  part  of  the  bill,  which  I  am  not 
willing  to  allow,  to  be  out  of  the  case,  and  considering  it  as  a  bill  for  the 
discoveiT  of  the  defendant's  title  to  possession  of  the  estate,  and  to  the  rents 
and  profits  (9)  ;  the  plaintifis  are  in  titled  to  that  discovery :  and  the  de- 
fendant having  demurred  to  the  whole  bill  for  discovery  as  well  as  relief, 
it  ought  to  be  over-ruled. 

(p)  If  it  doM  not  go  to  the  whole  bill,  the  particular  pointa  demurred  to,  must  be  clearly 
ezpreieed.    2  Vol.  451. 
(9)  Unlen  it  ha«  been  tried  and  determined' before.    1  Brown,  305. 

Vol.  I.  H  H 
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OWEN  V.  GRIFFITH,  June  10,  1749. 

(Reg.  Lib.  1748.  B.  fol.  294.) 

The  rule  that  no  appeal  for  coBts  merely,  not  to  be  itrictly  adhered  to,  if  a  aoaDd  distino- 
tioa  can  bo  made  :  as  where  a  fair  incumbrancer  is  decreed  only  hie  principal  and  in- 
terest.    Creditor  6y  elegit* 

Courts  of  equity  71020  make  a  creditor  under  an  elegii  account  for  the  profits  really  recoiT- 
ed,  and  not  merely  according  to  the  extended  value. 

Appeal  from  a  decree  made  by  Justice  Abney,  sitting  for  the  Master  of 
the  Rolis^  for  oot  giving  costs  to  the  defendant  upon  a  bill  brought  to  have 
an  account  taken,  and  for  relief  and  satisfaction  in  the  nature  of  a  redemp- 
tion of  an  estate,  which  the  defendant  had  extended  by  elegit  upon  a  judg- 
ment on  a  debt  originally  created  by  bond. 

The  general  rule  that  there  could  not  be  an  appeal  for  costs  only,  was 
insisted  on :  the  costs  were  discretionary  in  the  court,  and  not  of  right  to 
be  given  to  mortgagee,  who  may  even  be  made  to  pay  costs,  if  he  misbe- 
haves ;  as  by  insisting  on  an  estate  not  to  be  redeemable,  which  appears 
to  be  redeemable. 

Lord  Chancellor. 
The  defendant  could  only  be  obliged  to  account  according  to  the  ex- 
tended value.  But  this  court  since  Lord  Cowper'^s  time  goes  farther,  and 
obliges  the  creditor  to  account  for  the  profits  really  received :  he  is  clear- 
ly intitled  to  his  costs  on  the  merits,  if  not  precluded  by  that  rule ;  which 
1  have  often  heard  so  delivered  by  the  court  (r).  The  foundation  of  it  was 
to  prevent  vexation  and  trouble ;  for  as  cases  in  equity  often  depend  on 
abundance  of  circumstances,  about  which  as  the  reason  of  mankind  might 
difier,  it  would  create  perpetual  appeals :  but  this  is  no  printed  rule ;  and 
it  seems  somewhat  strict  and  hard  to  adhere  to  it ;  for  since  the  stamp  du- 
ties, costs  come  to  be  very  material.  Yet  if  it  was  to  be  laid  open  gene- 
rally, that  an  appeal  might  be  for  costs,. it  would  cause  that  general  in- 
convenience, to  which  a  particular  inconvenience  ought  to  give  way. 
But  if  a  sound  distinction  from  the  rule  can  be  made,  it  ought  to  be  allow- 
ed ;'  and  it  will  be  very  unfortunate  if  in  this  case  the  defendant  should  be 
preluded  thereby ;  for  being  an  incumbrancer  for  a  just  debt,  and  having 
a  lien  on  the  estate  for  her  costs  as  well  as  her  demand :  it  seems  to  be  an 
exception,  and  different  from  the  court^s  not  suffering  matters,  to  be  over- 
ruled merely  for  costs.  Besides  here  the  appeal  for  costs  affected  the 
merits  of  the  case,  the  justice  of  which  is  on  the  defendant's  side ;  not  be- 
ing over-paid,  or  having  made  a  bad  defence ;  in  which  case  she  might  be 
even  made  to  pay  costs.  Nor  was  she  in  any  default  in  not  delivering 
possession,  even  after  she  was  quite  paid ;  for  till  her  costs  were  paid, 
as  well  as  principal  and  interest,  an  incumbrancer  is  not  bound  to 
deliver  possession ;  the  estate  being  as  much  a  security  for  one  as  the 
other. 

(r)  This  doctrine  affirmed  by  Lord  T^ur/ow,  in  1  Brown,  143,  whore  ho  hold  thore  should 
bo  no  appeal  or  rehearing  for  coots  only,  unlooo  upon  an  apparent  miotako. 
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Let  the  defendant  therefore  have  his  costs  taxed  (1). 

(!)  So  much  of  the  decree  waa  reverted  ai  directed  a  turn  of  £93.  11«.  6d.  reported 
dae  fVoni  the  defendant  to  be  paid  into  the  bank,  and  that  the  defendant  should  deliver 
poeeeenon  of  the  eatate  in  qoeation,  and  that  no  coiU  ahoald  be  paid  aa  between  the  plain- 
tiff and  defendant  And  it  was  referred  back  to  the  matter  to  take  an  aocoant  of  the 
renta,  &c.  anbieqaent  to  the  master's  report  received  by  the  defendant,  &c.  And  what 
ahonld  be  so  fonnd  due  was  to  be  added  to  the  said  sum  of  jC93. 11«.  64f.  reported  due,  &C. 
and  the  master  wastu  tax  the  defendant  her  costs ;  and  in  case  what  should  be  found  due 
to  the  defendant  for  her  costs  should  be  less  than  what  should  be  reported  due  on  the 
said  account  of  rents,  &c.  the  costs  were  to  be  deducted  thereout,  and  the  surplus  paid  into 
court.  But  in  case  the  costs  should  exceed  the  same,  the  defendant  was  to  deliver  up 
poasession  un  receiving  payment  of  the  surplus  of  such  costs,  and  acknowledge  satisfac- 
tion on  the  judgment  obtained  at  law  at  the  expense  of  the  plaintiff.  But  in  default  of 
such  payment,  £c.  the  bill  was  to  stand  dismissed  with  costs.    Reg.  Lib. 
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(Reg.  Lib.  1748.  B.  fol.  622.  entered  ^»  Robimon  v.  Otgood,"^ 

Second  tenant  in  tail  joins  in  a  mortgage  and  bond  with  the  first,  who  receives  the  money 
lent.    Held  to  be  only  a  surety,  and  the  real  eatate  not  liable  in  aid  of  the  personal  es- 
tate of  the  first,  although  he  had  joined  in  hopes  to  prevent  a  recovery.    Parol  evidence 
of  an  agreement  between  the  parties  deemed  inadmissible.    Bond  ex  turpi  eatua  deliver- 
'  ed  up  (1). 

Samuel  Gbb,  tenant  in  tail,  remainder  over  to  his  brother  Osgood  Gee 
in  tail  (9),  with  other  remainders,  wanting  to  raise  money  for  the  payment 
of  debte  on  hia  estate,  proposed  to  Osgood  to  join  in  a  mortgage  for  £l  000, 
which  was  done ;  and  both  joined  in  a  bond :  but  Samutl  being  first  named 
he  received  the  money. 

The  remainder  being  vested  and  attached  in  possession  in  Osgood  upon 
the  death  of  Samutly  the  creditors  of  Samuel  brought  this  bill  to  turn  the 
morteage  debt  and  interest  on  the  real  estate  of  Osgood^  and  to  exoner- 
ate the  personal  estate  of  Samuel ;  which  it  was  argued  for  the  plaintifis 
was  the  true  intent  and  result  of  the  transaction  between  Samuel  and  his 
brother  in  all  events :  and  that  Osgood  joined  in  this  manner  to  preserve 
his  remainder  in  tail,  which  Samuel  would  otherwise  have  destroyed  by 
recovery ;  comparing  it  to  the  case  of  an  elder  son  preventing  his  father 
from  suffering  a  recovery  by  promising  to  make  good  the  provisions,  he 
thereby  intended  for  younger  children.  But  farther,  that  there  was  evi- 
dence of  a  particular  agreement  for  this  purpose  between  the  brothers, 
that  this  debt  should  he  entirely  on  the  estate  of  Osgood. 

This  was  objected  to,  as  not  being  proper  evidence  within  the  statutes 
o(  frauds f  because  only  Parol:  whereas  this  being  a  real  right  an- 
nexed to  a  real  estate,  such  an  agreement  could  not  be  proved  without 
writing. 

Against  this  was  cited  for  plaintii&  Walker  v.   Walker  (1),  December 

(*)  1  P.  Wms.  291.  2Salk.449.  1  Vern.  36.  3P.  Wms.359.  2Ai1l.436.  Ante,  52. 
Post,  312. 


(1)  See  Print  v.  Parrot,  2  vol.  160. 
(1)  2  Atk.  98, 100. 
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1740,  where  John  Walker  having  two  brothers,  surrendered  a  copyhold 
estate  to  one,  charged  with  an  annuity  to  the  other.  A  question  arising 
concerning  the  right  of  the  parties  upon  the  refusal  of  payment  of  the  an- 
nuity, by  the  surrenderee :  it  was  contended,  that  notwithstanding  the  sur- 
render imported  on  the  face  of  it  to  be  a  surrender  of  the  legal  estate  sub- 
ject to  the  payment  of  the  annuity,  yet  was  it  in  the  view  of  the  parties 
that  the  annuitant  should  surrender  a  copyhold  estate,  which  he  was  pos- 
sessed of,  for  the  former  surrenderee's  son ;  the  only  evidence  of  which 
was  by  parol :  and  that  his  Lordship  held  it  proper. 

[  252  ]  Lord  Chancellor. 

The  question  depends  on  two  considerations ;  first,  on  the  na- 
ture and  circumstances  of  the  transaction  in  general,  abstracted  from  the 
evidence  of  a  particular  agreement ;  and  as  to  that,  the  whole  of  the  pro- 
posal to  Osgood  was  to  join  in  the  mortgage,  not  that  he  should  make  his  es- 
tate liable.  Suppose,  this  had  been  the  real  estate  of  Samuel  alone  of 
which  he  was  seised  in  fee ;  nothing  results  thereout  to  exonerate  the 
personal  estate  of  Samuel,  and  to  prevent  the  devisee  of  the  real  estate,  or 
the  heir,  from  having  the  personal  in  exoneration  of  their  estate.  The 
general  rule  is,  that  where  there  is  a  mortgage  of  land,  with  covenant  for 
payment  of  the  money,  that  is  a  debt  on  the  personal  assets,  to  be  applied 
first  in  exoneration  (/).  Indeed  simple  contract  creditors  and  legatees  will 
be  intitled  to  come  upon  the  mortgaged  premises /jro  tantOf  if  exhausted: 
but  executor  or  residuary  legatee  could  not  be  intitled  to  stand  in  the 
place  of  mortgagee  for  so  much  as  was  drawn  out  of  the  personal  estate,  as 
pecuniary  creditors  or  legatees  might  Suppose  the  heir  at  law  of  Samuel 
(which  in  this  case  was  not  Osgood,  but  a  child  of  an  elder  brother)  had 
joined  in  the  mortgage  as  surety  for  the  person  borrowing  the  money,  and 
had  no  benefit  from  it,  which  all  went  to  his  ancestors ;  he  would  notwith- 
standing his  joining  be  intitled  to  have  the  personal  estate  to  exonerate  the 
real :  but  this  is  a  mortgage  of  a  divided  estate.  Taking  it  in  general ;  if 
it  appears  that  Osgood  joined  only  as  surety  for  his  brother,  and  pledged 
his  remainder ;  that  is,  turned  it  into  a  base  fee,  merely  as  a  surety,  there 
is  no  colour  to  say,  the  personal  estate  of  Samuel  should  be  exonerated ;  for 
that  would  be  to  say,  the  estate  of  the  surety  should  exonerate  the  estate 
of  the  principal  debtor ;  for  which  indeed  it  must  be  a  very  strong  case. 
If  that  was  the  case,  the  equity  of  Osgood  would  be  to  have  this  debt  by 
specialty  discharged  out  of  the  estate  of  Samuel  against  every  body.  Nor 
could  the  creditors  or  legatees  of  Samuel  say  against  that ;  standing  in  the 

Elace  of  their  debtor ;  or  hate  recourse  back  against  his  surety  to  have 
is  own  estate  exonerated,  which  the  debtor  himself  could  not  have.  It 
is  a  common  case  for  a  wife  to  join  in  a  mortgage  of  her  inheritance  for  a 
debt  of  her  husband :  after  the  husband's  death  she  is  intitled  to  have  her 
real  estate  exonerated  out  of  the  personal  and  real  assets  of  the  husband ; 
the  court  considering  her  estate  only  as  a  surety  for  his  debt ;  and  none  of 
h'ls  creditors  have  a  right  to  stand  in  place  of  the  mortgagee  to  come  round 
on  the  wife's  estate.  Had  there  been  evidence,  that  Samuel  intended  to 
alter  the  succession,  and  bar  his  brother,  it  would  have  great  weight ;  but 
there  is  none  such :  he  wanted  to  make  an  efiectual  mortgage  to  induce 

(0  1  P.  Wjxui.  265. 
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the  mortgagee  to  lend  money,  and  then  was  satisfied;  which  dis- 
tinguishes it  from  the  case  of  an  elder  son  prerenting  a  recovery 
by  his  father;  as  that  is  a  fraud,  and  the  intent  not  wholly  answer- 
ed, as  it  is  here.  But  Osgood  had  no  consideration ;  nor  was  Samuel 
deprived  of  his  liberty  of  sufiering  a  recovery ;  for  it  was  now  settled 
(though  formerly  doubted)  that  notwithstanding  tenant  in  tail,  has  turned 
his  estate  into  a  base  fee,  he  may  by  a  recovery  bar  this  in  tail,  on  the  rule 
of  this  court  as  to  recoveries  in  equity,  that  a  person  having  the  redemption 
remains  in  actual  possession :  so  that  Osgood  had  no  benefit  by  it.  Sup- 
pose an  action  brought  on  the  bond  or  covenant  in  the  mortgage  against 
Samuel  by  the  mortgagee,  and  judgment  ensued ;  Samuel  could  not  in  his 
life  come  into  this  court  against  Osgood  to  indemnify  himself  against  this 
demand;  for  that  would  be  a  strange  bill,  that  he  should  come  against 
his  surety,  who  had  lent  his  estate.    Then  if  he  could  not,  none  in  his 

Elace  could.  Suppose  the  mortgagee  had  brought  an  action  upon  the 
Dnd  against  Osgood  alone,  and  got  judgment :  as  he  might,  the  bond  being 
joint  and  several :  Osgood  might  have  brought  a  bill  against  Samuel  as 
principal,  and  would  have  relief  although  no  counter  bond,  and  stand 
in  the  place  of  the  creditor,  and  is  then  intitled  to  that  relief  after  his 
death. 

The  second  consideration  is,  whether  there  is  any  particular  agreement 
to  turn  this  debt  entirely  on  the  estate  of  Osgood?  As  to  the  parol  evi- 
dence, it  is  not  necessary  to  give  an  absolute  opinion,  but  I  doubt  whether 
it  would  be  good.  This  is  certainly  a  kind  of  real  right ;  being  to  afiect  a 
real  estate  in  all  events,  contrary  to  the  writing,  and  to  rebut  the  equity. 
Before  the  case  oi  Brown  v.  Selwin^  [Cas.  Talb.  240.]  it  was  held  in  seve- 
ral cases,  that  parol  evidence  might  oe  given  to  rebut  an  equity,  although 
relating  to  a  real  right ;  but  in  that,  which  was  a  case  of  a  will,  the  Lords 
held  otherwise.  From  which  determination,  going  further  than  ever  be- 
fore, I  did  indeed  differ  in  opinion :  the  equity  there  was,  that  two  persons 
were  made  executors  and  residuary  legatees ;  one  of  them  being  a  debtor, 
insisted  his  debt  was  thereby  extinguished ;  the  other  insisting  on  the  con- 
trary, Selwin  offered  parol  proof  of  being  made  an  executor  with  intent  to 
extinguish  that  debt ;  which  the  Lords  would  not  sufier  to  be  read ;  and 
that  is  a  stronger  case  than  the  present.  As  to  Walker  v.  Walker,  the  facts 
are,  as  have  been  cited;  but  the  ground  1  went  upon,  was,  that  it  was 
evidence  of  fraud  against  the  defendant  who  was  to  be  charged  therewith : 
and  no  one  can  protect  himself  by  the  statute  in  a  fraud :  but  supposing  it 
might  be  read,  it  is  not  sufficient  to  prove  what  it  is  brought  for.  It  is 
strange,  that  Osgood  should  on  so  precarious  a  chance  take  this  debt 
entirely  on  himself,  when  Samuel  might  still  sufier  a  recovery:  and 
taking  the  evidence  in  its  greatest  extent,  the  weight  thereof  is  taken  off 
and  contradicted  by  the  evidence  on  the  other  side ;  by  which  it  is  plain, 
that  Samuel  was  taken  both  by  himself  and  Osgood  to  be  the  debtor.  So 
that  the  facts  subsequent  and  concomitant  speak  the  contrary  to 
any  actual  agreement  to  this  purpose:  this  is  therefore  an  at-  [  254  ] 
tempt  by  persons  standing  in  the  place  of  the  principal,  to  turn 
-  the  estate  of  the  surety  to  exonerate  the  debt  of  the  principal. 

Another  question  was,  whether  the  nlaintifii  were  intitled  to  be  re- 
lieved against  an  assignment  and  bill  of  sale  of  goods  made  by  Samuel 
in  trust  and  for  the  benefit  of  one  Mrs.  Hanks ^  by  having  it  set  aside :  and 
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also  to  have  a  bond  postponed  given  by  Samuel  upon  articles,  which  im- 
ported a  direct  assignment  by  the  hudiand  of  hia  wife  Mrs.  Hanks  (who 
was  herself  a  party)  to  the  use  of  Samuel^  with  covenant  for  quiet  en- 
joyment, and  further  assurance,  the  consideration-money  being  £10, 
Samuel  having  also  by  a  clause  in  his  will  left  the  same  sum,  goods,  &c.  to 
her. 

Lord  Chavgelloiu 

As  to  this  question,  if  it  can  be  called  so,  of  the  demands  of  Mrs.  Hanks  : 
it  is  an  extraordinary  case,  and  such  as,  I  hope  never  will  be  again ;  it  is 
a  direct  assignment  of  his  wife,  and  is  a  scandalous  prostitution  of  the 
law ;  for  the  bond  looks  as  if  drawn  by  a  lawyer.  Although  the  court 
in  some  cases  will  not  set  aside  such  bonds ;  as  in  the  case  of  young 
girls,  where  it  is  pramium  pudidtuBj  this  is  a  bond  (u)  ex  turpi  caus&j  and 
18  infected  with  the  turpitude  of  the  articles ;  so  that  as  to  the  creditors,  it 
must  be  set  aside :  as  must  also  the  assignment  and  bill  of  sale ;  which 
are  infected  with  the  infirmity  of  the  consideration :  and  had  it  rested  oa 
the  bond,  I  should  not  doubt  to  set  it  aside  in  respect  to  the  residuary  le- 
gatee. But  as  the  will  is  to  the  same  efiect,  it  is  more  doubtful :  for  a 
legacv  may  be  given,  and  not  be  infected  with  the  turpitude  of  the  bond : 
and  tnen  his  residuary  legatee  cannot  controvert  or  oppose  his  will.  But 
it  is  proper  to  reserve  the  consideration  of  this  till  it  is  seen,  whether  the 
personal  estate  is  sufficient  to  pay  the  debts. 

It  was  urged,  that  a  specific  legatee,  where  the  testator  has  no  power 
to  dispose  of  it,  cannot  come  against  residuary  legatee  for  a  satisraction 
out  ot  the  rest :  and  Mrs.  Hanks  is  a  specific  legatee,  and  cannot  come  at 
it  because  of  the  turpitude  of  the  contract 

Lord  Chancellor. 
True ;  but  I  will  reserve  it  as  between  the  executor  and  her. 

*  Dismiss  the  bill,  so  far  as  it  seeks  to  charge  the  estate,  comprised  in 
the  mortgage,  come  to  Osgood  in  favour  of  the  assets  of  Samuel. 

And  let  the  bond,  appearing  to  have  been  for  undue  consideration,  be 
set  aside,  and  also  the  bill  of  sale  (1). 

(u)  1  Brown,  38.  149.  2  Vol.  549.  Post,  276, 277,  503.  Salk.  156.  2  Vern.  322, 588, 
«52. 

*  Vide  1  P.  Wms.  4th  edit  294.  note  1,  where  all  the  caeei  are  collected  to  shew  that 
the  personal  estate  shall  be  principally  applied  in  discharge  of  testator's  personal  debts, 
u^esB  he  expressly  exempts  it  by  words  or  nianifest  intention  :  ieeut  where  the  charge  is 
<ni  the  real  estate  principally. 

(1)  And  the  defendant,  Mrs.  Hanksy  was  ordered  to  pay  the  costs  of  the  suit,  so  far  as 
raUted  to  these  matters  and  the  assignment,  R.  L. 


[  255  ]  DOOR  V.  GEARY,  June  12,  1749. 

(Reg.  Lib.  1748.  A.  fol.  434.) 

Lmeyof  stock,  erroneous  descriptioa(l).  Satisfaction.  Husband  derises  to  his  wife 
£700  East  India  Stock,  havinff  none ;  but  there  was  jS700  Bank  stock,  to  the  snrplos 
of  which  the  wife  was  intitled  as  an  executrix  after  payment  of  her  testator's  debts ; 
and  which  the  husband  afterward  transferred  in  his  own  name.  The  £100  Bank  stock 
shall  go  to  his  wife,  being  an  erroneous  description. 

A  lUN  upon  his  marriage  binds  himself  to  leave  his  wife  £500  by  his 

(1)  See  1  Atk.  435.    2  Rop.  on  Leg.  319,  tftc. ;  also  3  Yes.  306. 
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will:  he  leaves  her  the  interest  of  hia  personal  estate  during  her  widow- 
hood ;  and  leaves  her  £700  capital  East  India  stocky  in  which  he  was  then 
interested,  possessed  of  or  intitled  unto,  to  be  disposed  of  by  her  as  she 
should  think  fit  He  had  then  no  Ekist  India  itock;  but  there  was  £700 
Bank  stock,  to  which  his  wife  was  intitled  in  auter  droit  as  executrix  to 
another  after  the  debts  of  her  testator  paid,  and  which  the  husband  af- 
terward transferred  in  his  own  name. 

For  plaintiffs^  represeniatives  of  the  wife.  There  was  a  plain  intent  to 
pass  stock  of  some  kind ;  no  technical  words  are  required  in  wills  to  de- 
scribe the  thing  or  person :  and  the  court  will  construe,  transpose,  or  leave 
out  words  to  eflectuate  deeds  or  wills.  This  cannot  indeed  be  taken  as  a 
general  devise  of  £700  East  India  stocky  so  as  to  be  made  up  out  of  the  tes- 
tator's estate.  But  a  person  may  take  a  devise  though  wrongly  described : 
as  in  a  devise  to  nephew  Dew,  where  the  name  was  M'ew.  This  at  most 
k  but  a  mistake  in  the  description  of  the  thing,  and  within  the  rule  of  a 
mistake  in  the  person,  not  an  error  in  substance :  of  which  kind  there  are 
severa  leases  in  Swinb.  of  error  in  the  quality  of  the  devise,  when  the  sub- 
stance is  certain ;  so  in  GocfoZ/iA.  285,  ^caxxd  Brownlow,  131,  Paa/ y. 
Knolls,  1  Jo.  379,  Cr.  C.  447,  473,  and  in  Beaumont  v.  Fell,  2  P.  iVms. 
141,  the  intent  appearing,  a  mistake  in  both  christian  and  simame  did  not 
make  it  void:  courts  have  gone  great  lengths  in  this.  A  devise  of  all 
lands  in  a  place  having  only  tithes  there ;  they  passed,  RoL  Ah.  and  al- 
though the  quantity  of  the  stock  now  differs  from  £700,  that  was  the  sum 
at  making  the  will ;  nor  had  he  stock  in  any  other  company. 

For  d^endant,  executor  and  residuary  legatee.  The  question  is,  whe- 
ther the  testator  intended  this  specific  sum  of  Bank  stock  with  sufficient 
certainty  ?  For  then  error  will  not  hurt :  the  court  even  letting  in  parol 
evidence  to  shew  the  intent  In  all  the  cases  cited  the  testator  bad  the 
thing  ^ven  at  the  time ;  which  the  court  always  considers  in  the  devise 
of  a  specific  thing ;  for  if  the  testator  had  it  not,  it  is  void,  and  the  execu- 
tor shall  not  be  obliged  to  make  it  good.  Here  the  testator  had  no  Blast 
India  stock  ;  nor  properly  any  Bank  stock ;  being  intitied  to  it  in  the  name 
of  his  wife,  and  his  taking  a  transfer  of  it  in  his  own  name  after  his  will, 
shews  he  meant  it  should  go  as  his  own  estate. 

Lord  Chanckllor.  [  256  ] 

This  devise  is  sufficient  to  carry  the  £700  Bank  stock  to  the 
wife  under  the  circumstances  of  the  case.  The  question  is,  whether  it  is 
absolutely  void,  or  a  bequest  of  something,  but  erroneous  in  the  descrip- 
tion? It  amounts  only  to  the  latter;  in  which  case,  it  is  admitted  for  the 
defendant,  it  will  not  avoid  the  legacy.  In  the  construction  of  wills,  the 
testator  must  be  taken  to  mean  something,  if  it  can :  nor  must  the  words  of 
a  will  be  void,  if  thev  can  have  effect  hy  reasonable  construction :  it  is  rightly 
admitted  for  the  plaintiffi,  that  it  cannot  be  brought  within  the  nSe  of 
Pierce  v.  Snaveling,  [1  Atk.  414.]  which  was  a  devise  of  money,  so  as  to 
make  it  .up  out  of  the  testator's  estate  (1).  Supposing  the  testator  had 
this  stock  in  his  own  name,  having  no  other ;  it  would  imdoubtedlv  pass, 
being*  only  error  demonslrationiSf  and  the  words  East  India  should  be  re- 
jected. Why  this  is  a  greater  mistake  than  the  devise  of  a  black,  having 
CMoly  a  white  horse;  where  the  word  black  dkoiM  be  rejected?  So  in 
Pacy  V.  Knolls  (2),  and  in  other  cases:  I  will  not  mentkm  cases  of  mistake 
(1)  1  Atk.  414. 
(2)  Cro.  Car.  447, 473,  tnd  1  Jon.  379. 
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in  the  names  of  legatees,  where  it  could  be  reduced  to  certainty ;  although 
1  do  not  know  much  difierence  in  error  in  the  description  of  the  person  of 
the  legatee  or  of  the  thing.    The  present  testator  had  an  interest  in  right 
of  his  wife,  in  this  surplus  of  debts  of  her  testator;  which  if  he  had  wcid  for 
valuable  consideration,  and  died  in  the  life  of  his  wife,  it  would  be  good  ; 
like  the  husband's  right  over  a  term  of  his  wife :  so  that  though  it  is  true, 
if  the  wife  survived,  she  would  be  intitled  to  it,  yet  the  husband  had  an  in- 
terest in  it,  which  he  might  convey,  and  it  would  bind  the  wife  after  his 
death.    This  case  is  the  stronger  by  reason  of  the  obligation  he  was  un- 
der by  bond  to  make  provision  for  her ;  having  left  nothing  else  absolutely 
which  can  be  applied  to  the  performance  of  the  condition,  except  that 
precarious  chance  during  widowhood,  which  cannot  be  so  applied.    The 
plaintiffi  therefore  are  intitled  to  have  the  dividends  arising  from  this  le- 
gacy from,  the  husband's  death. 


WHITMEL  V.  FARREL,  June  22,  1749. 

(Reg.  Lib.  1748.  B.  fol.  538.) 

In  agreements  no  relief  in  equity  where  an  action  at  law  would  not  lie  by  reason  of  a  sub- 
stantial defect ;  such  as  a  contingency  not  happening. 

Husband  covenants  in  marriage  articles,  in  six  months  ailer  death  of  his  mother,  and  that 
he  should  come  to  and  be  in  possession  of  the  estate  in  jointure,  to  settle,  Slc.  He  dies 
in  mother^s  life,  leaving  no  issue.  The  estate  comes  to  his  heir ;  who  shall  not  be  com- 
pelled by  the  wife  to  a  specific  performance. 

John  Herbert  Dodd,  at  the  time  of  his  marriage,  having  an  estate  of 
£300  per  ann.  in  possession,  and  a  leasehold  estate,  out  of  both  which  he 
could  make  a  provision  for  a  wife ;  and  also  an  estate  tail  after  the  join- 
ture of  his  mother  determined,  settles  £500  part  of  her  portion  in  trust 
for  the  wife  and  issue  of  the  marriage,  and  also  the  leasehold  for  the  bene- 
fit of  the  wife  for  life,  in  bar  of  dower,  not  carrying  it  to  the  issue.  He 
then  takes  up  the  consideration  of  the  additional  portion  of  the  wife  by 
her  father ;  and  covenants,  that  within  six  months  after  the 
[  257  ]  death  of  his  mother  and,  that  he  should  come  to  and  be  in  pos- 
session of  the  estate  so  in  jointure,  he,  his  heirs  and  assigns, 
should  settle  so  much  of  the  estate,  as  amounted  to  £I00  per  ann.  upon 
her  for  life,  then  to  the  issue  of  her  manj-iage,  and  for  the  want  of  such 
issue  to  his  heirs  (1). 

He  died  in  his  mother's  life,  leaving  no  issue,  and  the  estate  came  to  his 
sister. 

That  the  plaintiff,  notwithstanding  he  died  in  the  mother's  life,  was  in- 
titled  to  compel  the  heir  to  make  this  settlement ;  it  was  urged,  that 
wherever  one  agrees  to  do  a  thing  within  a  limited  time,  his  heir,  who  is 
the  same  as  himself,  is  bound  to  do  it,  the  court  considering  the  substance  ; 
not  that  the  party  himself  should  do  it ;  and  that  the  words  and  that  he 
shofuld  come  into  possession^  amount  only  to  a  recital  of  what  went  before ; 
such  recitals  being  usual. 

(1)  It  was  likewise  stated  as  part  of  the  consideration^  ^  that  the  assi^ment  of  the 
*^  lease  should  cease,  and  remain  at  the  husband's  disposal  from  the  making  of  the  eettle- 
«ment"    R.L. 
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Lord  Chancellor. 

This  is  not  quite  clear  of  doubt ;  but  on  the  whole,  I  am  of  opinion,  that 
the  plaintiff  is  not  intitled  to  have  a  specific  performance  of  the  articles: 
it  is  not  the  case  of  a  wife  left  without  any  provision  made  for  her  under 
the  articles  upon  the  marriage  agreement.  It  is  not  expressed  to  be  by 
way  of  jointure ;  because  it  would  not  answer  the  purposes  of  a  jointure^ 
as  the  mother  might  survive  and  interpose.  The  intent  was  for  what  the 
wife  brought  in  present,  to  secure  a  certain  settlement  of  £500,  and  the 
leasehold :  but  as  to  any  additional  portion  she  was  to  take  her  chance : 
it  being  uncertain  on  the  other  side,  what  that  addition  would  be.  The 
material  question  is  of  the  construction  of  the  articles. 

First,  to  consider  what  would  be  the  construction  in  a  court  of  law ; 
and  whether  an  action  of  covenant,  in  the  fact  that  has  happened,  could 
be  maintained  thereon  1  and  I  think  not ;  there  being  two  contingencies, 
(for  it  is  improper  to  call  them  conditions)  upon  which  the  obligation  to 
perform  this  covenant  was  to  arise ;  but  one  of  which  has  happened :  for 
though  the  mother  is  dead,  he  never  came  into  possession ;  and  in  action 
of  covenant  against  the  heir  at  law  or  executor,  it  must  be  alleged,  in  order 
to  assign  a  breach,  that  he  came  into  possession  after  the  mother's  death ; 
which  if  it  cannot  be  done,  the  action  cannot  be  maintained. 

Then  to  consider  what  construction  it  will  bear  in  equity :  whether  a 
specific  performance  according  to  the  plaintiff's  exposition? 
There  are  few  cases  in  which  a  court  of  equity  will  decree  a  per-  [  258  ] 
ibrmance  of  a  covenant  or  agreement  upon  which  there  can  be 
DO  action  at  law,  according  to  the  words  of  the  articles  and  the  events  that 
hav^  happened.  This  court  indeed  will  carry  several  agreements  into 
execution,  upon  which  an  action  at  law  cannot  be  maintained  by  reason 
of  the  form  of  the  instrument ;  but  rarely  where  the  covenant  was  not 
performed  by  reason  of  the  events ;  in  which  case  the  same  construction 
must  be  here  as  at  law.  I  will  not  say,  that  upon  a  marriage  agreement 
imperfectly  drawn  by  the  parties,  and  not  reduced  into  proper  form,  a  court 
of  equity  will  not  make  a  liberal  construction  of  the  words,  to  find  a  pro- 
vision for  a  wife  or  children.  But  here  it  is  regularly  drawn ;  and  this 
court  must  not  put  a  different  construction  from  what  the  law  would  da 
Nor  is  the  plaintiff's  construction  the  intent. 

Dismiss  the  bill  therefore,  so  far  as  it  seeks  a  specific  performance. 


KIRKHAM  V.  SMITH,  June  23,  1749. 

(Reg.  Lib.  1748.  A.  ful.  612.) 

iS.  C.  an/€,  518. — Tenant  in  tail  payi  off  an  incnmbrance,  bat  takes  no  assignment :  the 
remainder  over,  under  the  eiramutanees^  subject  to  pay  it  to  his  representatives  (1). 

Election — Contribution  (3). 

Tenant  in  tail  subject  to  an  incumbrance,  suffers  a  recovery  of  part,  sells  part,  and  ex- 
changes part :  the  land  taken  in  exchange  not  subject  to  a  contribution  of  the  incum- 
brance, the  whole  of  which  must  be  borne  by  the  remainder.  ' 

(a)  Hugh  Smith  becoming  tenant  in  tail  under  the  will  of  his  father 

(a)  In  1  Brown,  218,  Lord  TTwrlov  held,  on  the  aathority  of  this  case  and  AmtAury  and 


(«) 


See  Amtibury  v.  Browfi^  Post,  4T7. 
See  9  Vee.  37. 
Vol.  I. 
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Erasmus  upon  the  death  of  his  two  brothers,  the  last  of  whom  had  sufier- 
ed  a  recovery  of  part  of  the  estate  and  exchanged  part,  in  1738  pays  of 
£5800,  a  debt  originally  upon  the  estate  by  a  mortgage  term  for  years, 
but  does  not  take  care  to  have  an  assignment  of  the  term  to  himself:  and 
apprehending  himself  to  be  owner,  and  to  have  power  to  dispose  of  his 
estate,  and  having  two  daughters,  in  1741  for  natural  love  and  afiectioii 
to  them  and  his  wife,  by  lease  and  release  makes  a  settlement  of  his  whole 
real  estate,  including  and  particularly  describing  this,  thereby  iirst  limit- 
ing it  to  his  own  daughters  and  their  issue,  remainder  over  to  the  same 
collateral  branches  as  under  his  father's  intail.  At  the  same  time  he 
makes  a  will  of  the  same  date  in  presence  of  the  same  witnesses,  taking 
notice  of  his  scltlemcnt  and  referring  to  it;  and  thereby  gives  legacies  to 
the  plaintifls,  directing  that  his  wife  should  live  at  his  mansion-house  at 
IVeald  Ilali  in  Esstx  with  his  daughters,  and  have  the  use  of  the  furniture, 
which  should  be  farther  enjoyed  by  the  persons,  who  should  have  the 
mansion-house,  as  limited  by  the  settlement. 

He  died  in  1741,  leaving  his  wife  and  the  two  daughters. 

The  plain titTs  claimed  this  estate  under  the  remainder  in  the  will  of 
Erasmusy  as  not  barred ;  and  claimed  it  discharged  of  the  £5800  incum- 
brance, as  there  was  a  strong  presumption,  that  it  was  not  paid  off  out  of 
Hugh'^s  own  money,  but  out  of  the  assets  o(  Erasmus  ;  there  being  a  direct 
representation  of  executors;  so  that  it  should  not  now  be  a 
[  259  ]  subsisting  charge  for  the  benefit  of  the  personal  representatives 
of  Hush,  Nor  will  the  plaintifls  by  their  claims  of  this  real  estate 
be  defeated  of  their  legacies  in  the  will  of  Hifgh ;  the  cases,  of  not  disput- 
ing one  part  of  the  will  when  taking  by  the  other,  not  extending  to  this. 
2  P.  h'ms.  t$10,  and  other  casc^  on  the  head  of  satisfaction. 

Against  this  it  was  argued,  that  the  £5800,  still  subsisted  as  a  charge 
for  the  personal  representatives  of  Hugh ;  for  whom  from  the  time  of  pay- 
ment they  should  be  considered  as  trustees,  whether  there  was  an  assign- 
ment or  not.  iSior  does  the  court  in  general  favour  mergers  or  extinguish- 
ment, because  it  might  prejudice  families.  In  Walpole  v.  Lord  ConToay, 
(I),  .lugusi^  1740,  Lord  Comcm/  made  a  settlement  of  his  estate,  in  which 
£5000,  jwrt  of  his  wife's  portion  was  agreed  to  be  laid  out  in  land,  and 
settled  after  his  own  and  his  wife's  death,  for  such  of  the  children  of  the 
marriage,  as  they  should  appoint:  in  default  of  appointment  to  the 
younger  children  in  tail  equally  :  no  direct  appointment  was  ever  made : 
nor  was  it  ever  laid  out  in  land ;  but  by  his  will,  he  cave  his  daughters 
£0000  n-pioce,  wiying,  that,  as  £5000  part  ^f  the  wife's  portion  was  not 

Eaid,  he  believed  his  personal  estate  would  be  more  than  sufficient  to  pay 
is  debts  and  legacies.  Ujwn  a  bill  by  the  trustees,  his  Lordship  held, 
that  the  testator  considering  this  £5000  as  part  of  the  personal  estate,  al« 
though  it  was  not  so,  nor  capable  of  being  dis}X)sed  of  by  him  for  debts  and 
legacies,  the  daughters  should  not  claim  their  £0000  under  the  will,  unless 

Bro«m,  Post,  477,  that  tenant  in  tail  paying  off  an  incumbrance  is  only  inference,  noijurU 
potitivi^  that  he  meant  to  exonerate  the  estate,  and  evidence  may  be  produced  to  prove 
the  contrary.  The  rule  of  law  is  where  tenant  for  life  pays  off  an  incumbrance,  he  shall 
be  a  creditor  for  the  money,  but  where  tenant  in  tail  pays,  it  is  in  exoneration  of  the  estate 
of  which  he  may  make  himself  absolute  owner.    1  Brown,  ^06. 


(1)  Bam.  Ch.  153.    Sea  9  Vei.  jun.  707. 


1749.]  KIRKHAM   V.    SMITH.  259 

they  gave  up  their  interest  in  the  £5000,  under  the  settlement ;  but  here 
is  much  stronger  froof  of  Hugh's  considering  this  a^  his  estate.  In  Cow- 
per  V.  Scotj  February- 1781.  [3  P.  Wms.  119.]  it  was  held,  that  a  daughter 
of  a  freeman  of  Londnn  could  not  claim  £1500,  charged  by  the  father's 
\vill  on  real  estate  and  also  under  the  custom :  it  appearing  from  the  whole 
context  (although  by  implication  enly)  that  the  testator  intended  to  ex- 
clude the  custom,  though  it  was  not  said  so.  In  Ingraham  v.  Ingraham 
(1),  December^  1740,  a  father  having  power  by  marriage  settlement  of 
appointing  copyhold  estate  among  his  children,  directs  by  his  will,  that  it 
should  be  divided  in  such  proportion  as  the  wife  should  think  proper,  who 
appoints  by  will.  It  was  held,  that  the  father  could  not  delegate  that 
power ;  yet  any,  who  would  defeat  what  the  mother  had  done,  by 
what  was  in  truth  no  power,  should  have  no  benefit  under  the  father's 
will,  which  shews  the  extent  of  the  rule. 

Lord  Chancellor. 

It  is  mischievous  in  general,  that  such  sort  of  incumbrances  should  be  set 
up  for  the  benefit  of  the  personal  estate  ;  therefore  there  must  be 
otherequitable  circumstances.  There  being  aterm  for  years  in  the  [  260  ] 
mortgagee,  which  stands  in  point  of  law,  as  it  did  before,  as  no  as- 
signment, noneof  the  parties  before  the  court  have  the  legal  e8tate,for  a  con- 
veyance of  which  the  plaintiffi  come ;  and  that  conveyance  must  be  upon 
equitable  grounds.  So  far  as  it  appears,  Hugh  paid  it  off  with  his  own  money; 
for  he  might  have  taken  an  assignment  of  the  term  either  in  trust  to  attend 
the  inheritance,  which  would  have  ended  this  question,  or  in  trust  for  him- 
self, his  executors  or  administrators ;  which  would,  notwithstanding  the 
remainder  over,  have  kept  this  incumbrance  on  foot  for  the  benefit  of  his 
personal  estate,  and  those  intitled  thereto :  or  he  might  in  his  Kfe  have 
called  for  an  assignment  of  it,  if  he  found  out  this  limitation  in  remainder, 
that  it  might  be  made  for  the  benefit  of  his  executors,  not  of  the  remainder. 
But  his  not  doing  any  of  these,  clearly  proves,  he  took  himself  to  have  the 
absolute  ownership  and  disposal  of  it :  and  although  he  has  made  use  of 
such  an  instrument  as  lease  and  release,  (which  though  it  has  been 
thrown  out  that  it  will  bar  an  equitable  intail,  yet  it  was  never  so  deter- 
mined, and  I  hope  never  will) :  yet  the  court  cannot  decree  to  persons 
claming  this  in  contradiction  to  his  apprehension  and  intent,  not  only  a 
conveyance  of  the  inheritance,  but  also  of  this  term  without  making  a 
satisfaction  to  the  personal  estate  of  Hugh ;  which  would  be  contrary  to 
the  maxim,  that  he,  who  would  have  equity,  must  do  equity ;  and  these 
are  the  equitable  circumstances. 

As  to  the  other  question  of  the  legacies,  these  principles  are  admitted ; 
that  according  to  Moys  v.  Mordaunt  (2),  where  one  taking  himself  to  be 
absolute  owner  of  an  estate,  when  he  was  not  so,  devised  it  away,  and 
gives  an  estate,  whereof  he  was  absolute  owner,  to  the  person  claiming  a 
remainder  in  tail  in  the  other  estate  devised  away ;  the  court  will  not 
sufier  that  person  to  have  both  estates  by  claiming  in  contradiction  to  the 
will  in  another  part.  That  was  in  respect  of  real  estate ;  subsequent  cases 
have  gone  farther,  and  was  first  established  by  Lord  Talbot  in  the  case  of 

(1)  2  Atk.  88. 

(2)  2  Vern.  681.     Prec.  Ch.  266,     Gilb,  Eq.  Rep.  2.    Vid«  2  Rop.  on  Leg.  404. 
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a  personal  legacy,  in  Vincent  v.  Vincent^  which  has  been  since  followed  ; 
as  on  a  devise  to  a  younger  son,  of  lands  intailed,  and  a  legacy  to  the  elder, 
the  elder  shall  not  claim  the  legacy  and  defeat  the  devisee,  but  shall  make 
his  election :  and  his  holds,  whether  the  persons  are  children  or  not  This 
indeed  is  not  the  same  case  in  specie  and  form,  being  a  middle  case ;  but 
falls  within  the  same  reason.  Here  the  real  estate  is  by  settlement :  but 
this  settlement  and  will  under  the  circumstances  of  tne  case  are  to  be 
taken  as  one  entire  disposition,  and  both  are  revocable ;  but  it  goes  far- 
Iher ;  for  by  the  will  he  has  made  a  disposition  of  part  of  the  real  estate, 
which,  if  to  take  place,  will  break  in  upon  the  plaintiff's  remainder  in  tail, 
viz,  the  devisee  of  the  benefit  of  the  house  to  the  wife :  and  the  will  is  a 

continuance  of  the  intent  declared  in  the  settlement  So  that 
[  261  ]    the  claim  of  this  real  estate  in  contradiction  to  the  will  comes 

strongly  within  the  reason  of  all  those  cases;  coming  up  to  Wed- 
pole  V.  Lord  Conway ;  which  was  determined  by  me  on  foundation  of  an 
implication  in  the  will  of  the  testator's  apprehension  of  that  part  of  his 
wife's  portion  being  part  of  his  personal  estate.  But  the  cases  upon  the 
head  of  satisfaction  are  quite  on  another  principle.  If  indeed  a  founda- 
tion can  be  laid  for  an  inquiry,  whether  this  money  paid  arose  out  of  the 
estate  of  Erasmus^  it  would  be  another  case ;  but  1  cannot  presume  any 
part  of  the  personal  estate  of  Erasmus  come  into  the  hands  of  Hugh^  who 
come  in  as  executor  by  substitution,  and  does  not  appear  to  have  proved 
the  will :  no  such  evidence  being  laid  before  me.  And  then  taking  it  to 
be  paid  out  of  Hughes  own  money,  there  is  no  colour  for  the  plaintiff's 
coming  into  equity  to  have  the  benefit  of  it 

A  question  then  arose  of  contribution :  the  brother  having  sold  that 
part  of  the  estate,  of  which  he  had  suffered  a  recovery ;  the  purchaser  of 
which  was  to  enjoy  it  free  from  incumbrance ;  it  was  insistea  for  the  ide- 
fendant,  that  the  remaining  part  of  the  estate  should  bear  the  whole  bur- 
then of  this  incumbrance.  For  the  plaintifis  it  was  insisted,  the  estate 
taken  in  exchange  for  the  other  part  conveyed  by  the  brother  should  bear 
its  proposition ;  and  that  Hugh,  coming  in  lieu  of  the  incumbrance,  must  be 
considered  as  having  so  much  of  the  money  in  his  hands. 

Lord  Chancellor. 

There  is  something  particular  in  this  question :  but  I  think,  there  is  no 
sufficient  ground  for  contribution  (1);  which  would  be  making  the  con- 
fiideration  taken  by  the  brother  for  that  part  of  the  estate  exchanged, 
liable  in  the  hands  of  those  standing  in  his  place  for  part  of  the  incum- 
brance: whereas  the  equity  is  the  same,  as  if  the  brother  had  conveyed  it 
to  a  purchaser  in  consideration  of  money  paid,  instead  of  taking  land  to 
himself  in  fee.  In  which  case,  there  is  no  groimd  for  Hugh  to  come  for  a 
proportion  against  the  assets  of  his  brother,  who  might  have  barred  the 
whole.  Then  the  equity  for  the  plaintifl's  is  not  better  than  that  of  Hugh 
would  have  been :  though  in  respect  of  the  mortgagee  he  would  have  a 
right  to  have  both  parts  of  the  estate  liable  for  his  satisfaction;  yet  on  a 
bill  by  him  for  foreclosure  or  sale,  the  equity  would  be  that  the  estate  pur- 
chased  should  not  be  liable,  unless  the  other  part  was  not  sufficient  for  the 
satisfaction. 

The  plaintiffi  therefore  are  intitled  under  the  will  of  the  farther  to  so 

(1)  S«e  Lloyd  V.  Jones,  9  Vw.  37. 
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much  of  the  estate  as  was  not  conveyed  by  the  brother,  subject  to  £5800 
paid  by  Hugh,  But  as  their  claim  is  in  contradiction  to  the  will  of 
Hugh  they  must  wave  their  legacies  therein,  and  let  the  bill  be  dismissed, 
80  &r  as  it  demands  them.  But  no  costs  on  either  side ;  for  though 
naturally  the  costs  follow  the  redemption  the  right  to  redeem  has  been 
disputed,  and  it  was  a  doubtful  question. 


GRAHAM  V  GRAHAM,  June  26,  1749. 

(Rag.  Ub.  1748.  A.  foL  678.) 

Dower. — SatiifacUon — Court  in  Uking  general  acoounts,  making  an  allowance  to  widTow 
for  arrears  of  dower,  wiU  not  pat  her  to  a  freih  anit  for  future  profits,  but  wiU  deawe 
them.  If  a  tesUtor  b  chargeable  with  two  annuities,  and  deTisea  an  annuity  e^ual  but 
to  one,  it  will  not  be  a  satistkction  for  either.  CorUn^  where  he  is  not  a  general  debtor 
for  both. 

The  plaintiff  trustee  for  her  son  coming  into  poBsession  of  the  estate, 
whereof  she  was  dowable,  was  in  receipt  of  the  profits;  and,  being  now 
to  account,  claimed  an  allowance  for  the  profits  of  her  cbwer. 

Objected,  that  though  she  might  be  intitled  thereto  under  the  head  of 
Just  allowance  in  the  account ;  yet  as  to  the  future  profits,  she  had  no 
right  to  come  into  equity  for  them,  but  should  prosecute  her  writ  of 
dower. 

Lord,  Chahoellor* 
I  can  not  deny  the  plaintiff  an  allowance  on  taking  the  accouut,  of  so 
much  of  the  profits  as  she  had  a  clear  right  to  for  her  dower :  and  then 
as  to  the  subsequent  time,  it  would  be  strange,  if  the  court  should  decree 

Crt  of  possession  and  not  secure  it  for  the  fiiture ;  which  would  blow 
th  hot  and  cold ;  denying  her  right  on  one  hand,  and  granting  it  on  the 
other. 

The  plaintiff's  next  claim  was  of  three  annuities  given  by  her  husband's 
father:  the  first  a  grant  by  deed  of  £10  per  annum  for  a  term  of  ninety- 
nine  years,  on  con£tion  that  she  maintained  her  son,  and  was  charged  on 
a  particular  estate ;  the  second  question,  of  £6  per  annum  during  her 
widowhood,  given  by  bond ;  the  third  by  his  will  of  £  10  per  annum  charg- 
ed generally. 

The  last  was  insisted  to  be  a  satisfaction,  the  court  leaning  against 
double  provisions.  Brown  v.  Dawson^  2  Vem.  498,  and  Atkinson  v.  At- 
kinson^  Feb.  19, 1792,  where  a  son  having  assets  of  his  father  sufficient  to 
answer  an  annuity,  by  his  will  gave  an  equivalent :  and  it  was  held  a  satis- 
faction by  Sir  Joseph  Jekyl,  But  however  the  plaintiff  is  not  intitled  to 
come  into  equity  to  recover  the  arrears  of  that  annuity  against  a  purcha- 
ser for  valuable  consideration  without  notice.  * 

[  263  ] 
£x)RD  Chancellor. 
(a)  The  question  is,  whether  the  latter  annuity  can  be  considered  as  a 

(a)  Post  519.  Free.  Chan.  236.  2  Vem.  478.  1  Eq.  Ab.205.  IP.  Wnii.408,  2  P. 
Wms.  343.  553.  2  Atk.  300, 491 .  3Atk.96.  1  Atk.  426.  The  ca«»  as  to  satisfaction 
respoct  relations  and  strangers. 
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flatisfaction  for  either  of  the  other  two  granted  in  his  life.  For  both  toge- 
ther, amounting  to  £16  per  annum^  that  being  but  £10  per  annum  can- 
not be  satisfaction:  nor  can  it  be  for  the  £10  annuity  granted  by  deed; 
although  there  are  several  cases  in  which  the  court  leans  against  double 
provisions  on  the  foot  of  parity  between  them.  Though  it  is  voluntary  in 
respect  of  his  grandson,  it  is  not  so  in  respect  of  his  daughter-in-law :  who 
by  agreement  to  maintain  her  infant  son  for  it,  otherwise  to  cease,  is  con- 
sidered as  a  purchaser ;  and  the  grandson  would  have  a  right  to  come  into 
equity  by  prochein  amy  for  maintenance  thereout  Another  objection  to 
its  being  a  satisfaction  is,  because  out  of  diflerent  funds ;  the  hrst  being 
out  of  a  particular  estate,  the  latter  charged  on  the  general  fund  of  real 
and  personal.  But  as  to  what  is  last  said,  I  am  doubtful :  and  rather 
think,  she  cannot  come  into  equity  ;  because  this  does  not  come  by  way 
of  allowance  out  of  any  thing,  for  which  she  was  to  account,  (for  if  so,  and 
she  had  a   right  to  it,  she  must  have  that  allowance,  whether  against  a 

f)urcfaaser  for  valuable  consideration  or  not :)  now  this  was  a  bill  original- 
y  for  satisfaction  of  arrears  and  growing  payments ;  and  then  the  rule, 
which  must  take  place,  unless  the  plain  tin  can  distinguish  it,  is,  that  a 
purchaser  for  valuable  consideration  without  notice  sball  not  be  hurt  in 
equity,  but  the  remedy  must  be  at  law  (1). 

As  to  the  £6  annuity,  which  was  nothing  but  a  debt  on  hb  estate,  I 
think,  the  last  will  be  a  satisfaction  for  it :  for  the  person  so  indebted  gives 
by  his  will  a  better  annuity;  which  falls  within  all  the  rules  established 
of  satisfactions.  If  it  was  a  bond  for  payment  of  a  gross  sum,  and  he  gave 
an  equal  or  larger  sum  by  his  will,  it  would  certainly  be  a  satbfaction.  I 
do  believe  the  intent  was,  as  has  been  said  for  the  plaintiff,  to  increase  his 
bounty:  and  he  has  done  it,  by  giving  an  additional  £10  per  ann,  to  the 
first  £10.  As  to  what  was  further  said,  (that  the  court  will  not  hold  what 
is  given  by  a  will,  a  satisfaction  for  either,  where  several  things  are  given 
before)  there  might  be  a  great  deal  in  it ;  and  therefore  if  he  was  charge- 
able with  two,  and  devised  an  annuity  equal  to  one,  I  should  not  have 
thought  it  a  satisfaction  for  either ;  but  it  should  accumulate.  But  he  was 
not  a  general  debtor  for  both,  only  for  the  £6  annuity:  having  granted 
the  £10  annuity  by  way  of  charge  on  a  particular  estate,  and  reaUy  for 
the  benefit  of  the  grandson:  so  that  he  was  debtor  only  for  the  other ;  and 
having  given  a  higher,  it  cannot  be  distinguished  from  the  cases  of  satis- 
faction. 

(1)  ^  And  it  appearing  that  the  lands  and  premises  charged  with  the  payment  of  the 
^  said  annuity  of  J&IO  a  year,  which  was  granted  by  the  said  deed  of  the  20th  of  May^ 
*^  1720,  and  ailerwards  settled  by  the  said  W.  G.  in  his  life  time  for  a  valuable  considera- 
*^  lion  on  the  marriage  of  W,  G.  his  second  son,  without  notice  of  the  said  grant  of  the 
**  said  annuity  of  j£lO  a  year,  and  consequently  that  the  said  lands  and  premises  ought 
^  to  be  exonerated  therefrom  and  indemnified  against  the  same  out  of  the  real  and  per- 
«*  sonal  estate  of  the  said  W.  G.  in  the  first  place  out  of  the  personal  estate,  and  then 
M  out  of  the  rents  and  profits  of  the  real  estate  of  the  said  W,  G."  The  master  was  di- 
rected to  make  an  allowance  in  the  accounts  to  the  plaintiff  for  the  arrears  of  the  said  an- 
nuity from  the  death  of  the  said  W.  G.  the  grandfather.  &c.  &«.  Reg.  Lib. 
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(Reg.  Lib.  1748.  A.  fol.  702.) 

The  court  will  restrain  tenants  for  life  vntkout  impeachment  ofwasU  to  a  reaaonable  ezer- 
eiie  of  their  right. 

Owner  of  a  charge  not  to  be  presumed  to  have  released  it  bj  permitting  it  to  run  largely 
into  arrear  ;  nor  without  proof,  to  be  suspected  of  so  doing  to  prejudice  those  in  re- 
mainder. 

Owner  of  a  charge  on  an  estate  lets  it  run  in  arrear  eight  years ;  not  to  be  presumed  ab- 
solutely released,  or  intended  to  prejudice  the  remainder. 

(a)  Sir  Thomas  Astojc  in  the  same  settlement,  in  which  he  makes  him- 
self tenant  for  life  without  impeachment  for  waste,  with  full  liberty  to 
commit  waste,  settles  a  jointure  upon  his  wife  for  life  without  impeach- 
ment of  waste. 

On  settling  another  part,  he  creates  a  term  on  a  trust  to  secure  a  rent- 
charge  of  £300  per  ann.  to  his  wife,  as  a  further  part  to  her  jointure,  and 
afterward  out  of  the  rents  and  profits  thereof  to  raise  money  from  time  to 
time,  to  reimburse  her  expences  in  sustaining  and  repairing  her  jointure 
estate. 

After  his  death  she,  having  this  charge  on  the  estate  of  her  son,  lets 
this  annuity  together  with  the  interest  of  £3100,  given  her  by  her  hus- 
band's will,  run  in  arrear  for  three  years.  Upon  her  son's  marriage  she 
gave  up  the  said  arrear  due,  and  also  £2000  which  he  owed  her,  because 
he  could  not  otherwise  make  a  jointure  within  the  settlement.  She  saw 
him  but  twice  afterward :  he  goes  abroad :  and  there  is  an  arrear  of 
eight  years  during  his  life. 

Upon  his  dying  without  issue  the  estate  came  to  his  sister  Catherine  ; 
who  brought  this  bill  against  her  mother  Lady  Aston  to  enjoin  her  from 
committing  farther  spoil  and  destruction  upon  her  jointure  estate :  and 
for  satisfaction  for  the  damage  already  done  thereby;  suggesting  that  she 
had  cut  down  even  such  timber  as  was  not  fit  for  repairs,  as  young  sap- 
lings, &/:.  not  leaving  a  twig  on  the  estate :  and  also  to  be  quieted  in  the 
enjoyment  of  the  lands  free  from  the  arrear  incurred  in  her  brother's 
life. 

Lord  Chancellor. 

The  questions  before  the  court  are  of  that  nature,  as  depend  more  on 
the  latitude  of  discretion  of  a  court  of  equity  than  many  other  cases ;  and 
therefore  more  difficult  for  a  judge  to  satisiy  himself  in  the  determination 
he  is  to  give :  which  is  to  arise  on  the  circumstances  of  the  case,  than  in 
other  cases,  where  he  might  be  guided  by  particular  rules.  Yet  the  court 
must  go  by  some  rule,  and  not  make  such  a  determination  relating  to  pro- 
perty, especially  real  property,  as  may  be  attended  with  inconvenience 
and  uncertainty. 

As  to  the  first  question,  of  the  waste,  consider  it  as  it  may  in  general 
concern  tenant  for  life,  without  impeachment  of  waste  under  a  settle- 

(a)  2  Eq.  Ab.  758.  2  Vem.  523.  2  Vern.  758.  1  P.  Wma.  528.  3P.  Wm8.267.  3 
Atk.  215.  Post,  524.  546.  Where  tenant  for  life  with  liberty  to  cut  timber  for  her  o«m 
OM  at  eeaflonable  times,  was  restrained  from  catting  saplings  not  proper  to  be  cut  as  tim- 
ber. In  2  Brown,  88,  injunction  for  waste  granted  against  tenant  for  life  without  im- 
peachment of  waste. 
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ment ;  for  though  this  is  a  particular  case,  the  consideration  of  the  gene- 
ral, will  give  light  therein. 
[  265  ]  It  is  usual  in  marriage-settlementB  to  make  the  father  tenant 
for  life  without  impeachment  of  waste ;  and  sometimes  the 
words  with  full  liberty  to  commit  waste,  are  added,  as  here,  to  the  hus- 
band's estate.  But  then  it  is  most  usual  to  insert  restrictions,  as  except  in 
houses,  ire.  So  in  making  grandfather  tenant  for  life  in  voluntary  settle- 
ments and  devises ;  so  of  rather,  owner  of  the  estate,  and  making  the  set- 
tlement This  therefore  may  concern  all  such  persons,  and  the  question 
is,  what  a  court  of  equity  would  do,  if  it  arose  against  persons  in  those  cir- 
cumstances ?  At  common  law,  that  clause,  ioithout  impeachment  of  waste, 
only  exempted  tenant  for  life  from  the  penalty  of  the  statute,  the  recove- 
ry of  treble  value  and  place  wasted;  not  giving  the  property  of  the  thing 
wasted:  but  in  Lewis  Bowlegs  case,  11  &.  79,  it  was  determined,  that 
these  words  also  gave  the  property :  the  necessary  consequence  of  which 
was,  that  in  general,  unless  on  particular  circumstances,  he  was  not  to  be 
restrained  in  equity ;  for  that  would  be  to  determine,  that  he  should 
not  make  use  of  tnat  property  the  law  allowed  him.  But  afterward 
several  instances  were  considered,  in  which  this  very  large  power 
might  be  exercised  contrary  to  conscience,  and  in  an  unreasona- 
ble manner  by  tenant  for  life ;  as  where  his  act  was  to  the  destruction  of 
the  thing  settled;  which  was  the  ground  of  Lord  Bamard*s  case  (1), 
the  strongest  that  could  happen:  yet  that  was  not  an  original  case, 
without  precedent  or  judicial  opinion  to  support  it :  as  appears  from  a  case 
5  /.  1.  (before  Lewis  Bowlegs  case)  which  probably  occurred  then ;  though 
the  determination  there  did  not  operate  on  it  if  tenant  for  life  without 
impeachment  of  waste  pulled  down  farm-houses,  in  general  I  should  no 
more  scruple  restraining  him,  than  I  should  from  pulling  down  the  man- 
sion-house, (unless  where  he  pulled  down  two  to  make  into  one  in  order  to 
bear  the  burthen  but  of  one ;)  it  tending  equally  to  the  destruction  of  the 
thing  settled.  If  therefore  he  should  grub  up  a  wood  settled,  so  as  to  de- 
stroy the  wood  absolutely,  I  should  restrain  him ;  which  is  the  meaning  of 
the  words  in  that  case,  5  «/.  1.  viz.  such  voluntary,  malicious,  intended 
waste :  and  in  Abraham  v.  Bvhb  (2),  Pas.  1680.  (said  to  be  in  a  manu- 
script of  Lord  Nottingham's  coUection,  which  I  believe,  I  have  also  seen,) 
it  is  termed  extravagant  and  humoursome  waste.  So  in  2  C.  C.  32,  where 
the  Lord  Chancellor  declares,  he  would  stop  the  pulling  down  houses  in 
the  case  of  tenant  in  tail  apres  possibility,  ^c.  which  is  carrying  it  a  good 
way ;  as  he  has  power  to  commit  waste,  because  the  inheritance  once  was 
in  him :  and  also  in  the  case  of  tenant  for  life  by  express  grant  So  in  (i) 
Cooke  V.  Whaley,  Eq.  4^.  400.  Since  Lord  Bernard's  case  I  have  gone 
farther,  and  restrained  the  takmg  down  trees  for  ornament  and  shelter  to 
the  house :  as  in  the  case  of  Packington  v.  Layton  (3),  and  other  cases : 
but  a  little  farther  still  in  Sir  fVancis  Charlton's  case:  who  was  re- 
strained from  cutting  down  timber  growing  in  an  avenue  and  planted 

{b)  Free  Ch.  454.    8.  C. 

(1)  1  Balk.  161.  2  Vera.  738.  Free.  Chan.  454.  See  1  F.  W.  527. ;  and  3  F.  W.  967.  5th 
edit 

(2)  2  Freem.  55.    2  Sho.  69.  (3)  2  Atk.  216. 
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Walk  in  a  park;  but  it  depended  on  the  same  principle;  and  though 
there  was  a  lane  between  the  house  and  park,  yet  it  was  of 
the  same  kind  with  PackingtorCs  csise,  where  the  house  stood  in  the 
park ;  they  being  planted  to  answer  the  house,  and  for  its  ornament  and 
shelter.  But  there  is  no  case  of  tenant  for  life  without  impeachment  of 
waste,  where  it  has  gone  farther.  What  is  insisted  on  for  the  plaintiff,  is 
true  in  general ;  that  law  or  equity  does  not  depend  on  the  particular 
cases,  but  on  the  general  reason  running  through  them :  and  therefore  if  a 
new  case  happens,  not  the  same  in  specie^  but  essentially  within  them,  the 
same  rule  ought  to  govern.  It  is  therefore  inferred,  that  the  court  ought 
in  general  to  grant  an  injunction  against  tenant  for  life  without  impeach- 
ment of  waste,  for  cutting  down  any  timber  not  full  grown  or  proper  for 
building ;  or  any,  the  doing  of  which  might  be  a  spoil  or  prejudice  to  the 
estate  for  the  future.  Something  of  that  kind  might  be  wi^ed  for ;  but 
it  is  in  general  difficult  to  attain  and  inconvenient  to  do  it.  Nor  does  it 
fall  within  the  reasoning  of  the  case  mentioned.  Was  the  court  to  take 
such  large  strides,  resort  must  always  be  to  a  court  of  equity ;  for  no  cer- 
tain rule  can  be  laid  down,  as  it  cannot  be  taken  from  the  value  of  the 
trees ;  which  will  differ  according  to  the  sort  and  circumstances :  nor  from 
the  purchase  of  estates;  and  some  timber  may  be  fit  for  one  kind  of  build- 
ing not  for  others.  But  the  reasoning  of  the  cases  of  pulling  down  farm 
or  mansion-houses,  or  trees,  for  ornament  or  shelter  does  not  come  up  to 
this ;  for  the  consequence  of  cutting  down  timber,  perhap  too  young,  does 
not  tend  to  the  destruction  of  the  thing  settled :  although  it  tends  to 
its  prejudice  for  a  time ;  for  timber  will  grow  again  in  a  fow  years :  not 
80  of  houses.  Nor  will  young  trees  planted  in  avenues  nulled  down  serve 
for  the  purpose  as  before ;  for  having  been  put  there  for  the  convenient 
enjoyment  of  the  house,  they  are  considered  as  appurtenant  thereto,  and 
can  no  more  be  destroyed  by  such  tenant  for  life  than  the  house  itself. 
But  it  would  be  very  dangerous  for  the  court  to  use  such  a  latitude  as  to 
extend  this  to  the  taking  away  the  profits  of  the  estate  by  tenant  for  life  to 
the  prejudice  of  the  remainder-man ;  which  his  estate  for  life  without  im- 
peachment of  waste  gives  him  liberty  to  do. 

This  on  the  general  question  relating  to  tenant  for  life  without  impeach- 
ment of  waste  under  a  settlement 

Next  consider,  how  it  stands  on  the  circumstances ;  which  are  very 
special,  and  which  difier  it  from  the  case  of  a  father  making  a  settlement 
on  a  son.  But  it  is  all  in  his  own  hand-writing,  who  does  not  appear  to 
have  been  bred  a  lawyer :  and  though  a  counsel  was  said  to  be  employed, 
there  b  no  evidence  thereof.  It  is  natural  to  conclude,  that  from  the  va- 
riety of  the  expressions  in  the  additional  words  to  the  clause,  wherein,  he 
makes  himself  tenant  for  life,  he  thought,  there  was  some  difierence.  Be- 
ade,  the  term  for  her  reimbursement  is  extraordinary,  and  absurd 
to  suppose  he  meant  to  leave  her  at  liberty  to  cut  down  and  [  267  ] 
strip  the  estate  of  every  stick  of  timber  (which  are  the  natural 
hotts  for  repairs)  and  then  to  come  by  this  term  to  be  reimbursed  her  ex- 
pences  in  buying  timber  for  repairs :  it  being  contrary  to  the  plain  intent ; 
which  was,  that  she  should  be  tenant  for  life,  without  impeachment  of 
waste  to  prevent  trouble  in  little  matters;  but  still  that  the  timber  grow- 
ing on  the  estate,  and  the  natural  fund  for  it,  should  be  applied  for  that : 
but  that  she  should  be  reimbursed  out  of  thb  term,  what  ^e  should  i 
Vol.  I.  K  K 
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out  of  her  own  pocket  Therefore  as  the  defendant  has  cut  down  tim- 
ber on  this  estate  without  applying  it  to  repairs,  she  shall  have  no  benefit 
of  this  term  till  she  has  reimbursed  to  the  estate,  which  she  has  so  un- 
reasonably cut  away ;  and  as  to  the  future,  the  evidence  being  that  she 
has  left  no  timber  nt  even  for  the  repair  of  farm-houses.  I  wul  restrain 
her  by  the  decree  from  cutting  any  more  timber  oif  the  estate  without  leave 
of  the  court. 

The  next  question  is  as  to  the  demand  of  the  arrear  of  £300  annuity, 
and  the  interest  of  the  £3100;  to  which,  it  is  insisted,  the  defendant  has 
lost  her  right  upon  two  grounds :  first,  that  she  must  be  taken  to  have  re- 
leased this  arrear  to  her  son ;  or  else  that  her  permitting  him  to  enjoy  the 
estate  without  demanding  it  was  in  order  to  favour  him  fraudulently  to  the 
prejudice  of  the  remainder.  No  authority  is  cited  for  such  a  resolution ; 
therefore  as  it  is  a  new  case  in  specie,  and  the  defendant  expressly  denies  by 
her  answer,  that  she  released  or  remitted  it,  but,  on  the  contrary,  hoped,  he 
would  pay  hgr ;  it  is  only  to  be  inferred  from  her  laches  and  acts,  [See 
10  Ves.  453.] :  and  it  is  carrying  it  too  far  to  say,  because  the  owner  of  a 
charge  upon  an  estate  lets  it  run  in  arrear  eight  years,  it  must  be  presumed 
absolutely  released.  There  is  no  such  statute  of  limitation  to  bar  her :  and 
no  such  length  of  time  inferring  presumption  of  payment.  It  is  compared 
to  the  case  of  pin-money  suffered  to  run  in  arrear ;  which  shall  not  be  al- 
lowed for  piore  than  one  year :  but  that  is  not  merely  on  a  supposal  of  her 
having  given  them  up  to  the  husband ;  but  on  this,  that,  having  lived  with 
the  husband,  she  is  supposed  to  have  received  satisfaction  that  way.  But 
where  the  wife  lived  separate  from  the  husband  (which  was  the  case  of  Lady 
Derby)  and  had  no  allowance  from  him,  the  court  would  decree  an  account 
as  far  back  as  the  arrears  go ;  because  there  could  be  no  such  presumption : 
which  shews,  that  the  cases  of  pin-money  do  not  goon  length  of  time :  it  is 
compared  also  to  the  case  of  bills  of  exchange,  where  credit  is  given  beyond 
a  reasonable  time :  but  that  stands  on  a  diiierent  reason.  The  drawer 
is  presumed  to  have  money  iii  his  hands  to  answer  it :  and  therefore  if 
the  payee  does  not  use  diligence  to  get  it,  but  suffers  the  drawer  to  go 
on,  it  is  lost  by  his  default  in  standing  by  and  seeing  the  fund  drawn  out, 
in  a  manner  he  ought  not  to  do ;  and  it  does  not  go  upon  the  intent  to  give 

it  away.  Then  the  case  put  of  the  mortgage  concludes  against 
[  268  ]    the  plaintiff     If  a  prior  mortgagee  does  not  bring  an  ejectment 

to  recover  possession,  and  the  interest  runs  in  arrear,  a  subse- 
quent mortgagee  shall  notwithstanding  not  be  permitted  to  redeem  him 
without  paying  the  whole  interest  so  run  on ;  because  though  the  second 
mortgagee  could  not  enter,  he  was  not  without  remedy ;  for  he  might 
have  brought  a  bill  to  redeem,  and  so  had  the  estate  himself:  but  if  he  did 
not,  this  court  has  often  appointed  a  receiver  to  keep  down  the  interest ; 
which  the  court  will  not  in  general  do,  unless  where  prior  mortgagee  will 
not  enter :  but  if  he  does  not  take  that  remedy,  he  shall  not  redeem  without 
paying  that  arrear :  and  the  mortgagee  often  sutlers  the  arrear  to  run  on 
with  a  design  to  get  in  the  estate  on  which  he  lent  his  money,  and  become 
the  purchaser :  which  may  be  called  an  ill  intent,  yet  shall  he  not  lose  his 
interest.  Then  fraud  and  collusion  is  never  presumed,  but  must  be  proved, 
either  expressly,  or  by  necessary  consequence  from  the  acts  done.  The 
defendant  was  very  bountiful  to  her  son :  and  though  it  may  be  called  a 
deceit  on  the  son^s  power  to  make  a  jointure,  it  was  an  honest  one  in  this 
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case ;  parting  with  her  own  money  to  induce  him  to  marry.  It  must  not 
be  thence  inferred,  that  the  defendant  by  this  favour  to  her  son»  intended 
to  prejudice  the  remainder;  which  she  could' not  then  see  would  come  to 
the  plaintiff,  as  the  son  might  have  had  issue,  who  would  come  to  the  estate 
before  the  daughters  of  his  father:  nor  can  the  defendant  be  presumed  to 
have  left  this  burthen  to  prejudice  such  issue.  There  is  no  ground  then 
that  she  should  lose  this  demand.  But  another  circumstance  is  admitted, 
beside  the  not  appearing  that  she  intended  to  remit  this  in  favour  of  her 
son,  viz.  that  the  defendant  has  now  seven  daughters,  beside  the  plaintiff, 
who  is  owner  of  this  large  estate  as  tenant  in  tail ;  and  it  is  reasonable  for 
the  mother  to  endeavour  to  increase  her  own  personal  estate,  to  enable  her 
to  make  a  provision  for  the  rest 


HOPKINS  V.  HOPKINS,  [June  8,  1749.] 
(Re|r.  Lib.  1748.  A.  fol.  644.) 

Fide  S.  C.  Co,  Tenw.  Taib.  44,  and  1  Jitk,  581.  Mr.  Sander's  ofi/.— Contigent  remaiiider 
upon  execatorjr  aevuie.  Rents  and  profits  undisposed  of  belong  to  the  owner  of  the  in- 
heritalnce,  or  persons  intiUed  to  the  enjoyment  (1). 

Contingent  remainders  supported,  though  no  trustees  to  support  inserted. 

JoHif  Hopkins  (c),  being  by  the  decree  of  Lord  Talbot  in  titled  to  the 
rents  and  profits  of  the  estate  devised  by  Mr.  Hopkins  till  some  person 
came  in  esse^  who  should  be  intitled  to  the  estate  in  possession  according  to 
the  will,  although  the  actual  enjoyment  of  the  whole  was  suspended  by 
the  proviso  in  the  will ;  had  afterwards  a  son,  who  was  the  first  person 
80  intitled  to  take  this  estate  by  executory  devise  according  to  the  decree ; 
but  that  son  died.  His  father  was  intitled  out  of  the  rents  and  profits  for 
his  maintenance  by  the  said  proviso ;  but  the  question  was,  what  should 
be  done  with  the  profits  over  and  above  that  maintenance  ? 

The  son  of  ^nne  Dare  brought  a  bill  for  that  surplus,  as  the  [  269  ] 
first  person  in  being  capable  of  taking  possession  under  the  will. 

Lord  Hardwicke  (d)  had  been  of  opinion  against  him ;  for  as  by  the  said 
decree  he  was  not  intitled  to  the  estate  in  possession,  he  consequently  was 
not  intitled  to  the  rents  and  profits :  that  as  this  executory  devise  was  once 
vested,  the  rest  were  contingent  remainders  upon  that  executory  devise: 
and  that  the  (e)  inheritance  was  sufficient  to  support  that  trust,  although 
no  trustees  to  support,  &c.  were  inserted. 

John  Hopkins  had  no  other  son,  but  his  daughter  had  a  son :  and  the 
question  now  was,  whether  that  should  determine  the  right  of  John  Hop* 
kins  to  those  profits  during  the  life  of  that  son. 

Lord  CHAifosLLOR. 
I  am  of  opink>n,  it  shall  not ;  for  that  can  only  be  on  the  foot  of  that 
son's  being  the  person  intitled  to  the  possession ;  which  he  cannot  be,  as 

(e)  P.  Wms.  33.    Dougl.  323. 
'rf)  1  Atk.  681. 
e)  Trustees  of  the  inheritance  sufficient  to  support  contingent  remaindeim,  S  Vol.  230. 


i; 


(1)  Vide  Bviloek  w.  Sioms,  2  Vol.  521. 
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he  is  in  the  same  case  with  the  son  of  Dare:  since  John  Hopkins  may  still 
have  a  son  born,  who  will  take  before  the  son  of  his  daughter,  as  the  court 
has  held  this  to  be  a  contingent  remainder  upon  the  executory  devise. 
The  son  of  the  daughter  then  is  not  intitled  to  maintenance  out  of  the 
profits ;  not  being  intitled  to  any  of  the  profits  at  all.  Nor  can  the  repre- 
sentative of  the  dead  infant  be  intitled  to  these  profits :  and  none  but  John 
Hopkins  can ;  whose  right  thereto  is  not  determined,  till  a  person  comes 
in  esse^  who  is  intitled  to  an  estate  for  life  in  possession,  which  this  son  of 
the  daughter  is  not ;  as  other  persons  may  now  come  in  esse^  who  could 
not  take,  if  he  once  took ;  for  then  no  person  coming  under  a  prior  limita- 
tion can  move  or  turn  him  back ;  for  it  will  not  open  and  shut,  as  it  will 
at  common  law :  though  it  was  endeavoured  at  by  Lord  Macclesfield* 
Vide  cases  in  ike  time  of  Lord  Talbot^  where  the  will  is  stated^  44. 


K.  V.  DALY,  July  24,  1749. 
In  Exchequer. 
Where  notice  shoald  be  given  of  the  issaing  a  commiflsion  for  an  inquest 

Mrs.  Daly,  having  been  found  heir  at  law  to  the  Duke  of  Buckingham^ 
and  hearing  that  an  inquest  of  office  was  to  issue  for  the  crown  to  inquire, 
whether  by  the  attainder  of  one  of  her  ancestors  in  Ireland  the  lands  did 
not  escheat  ?  now  moved  the  court  for  an  order  to  give  rdbsoQ- 
{  270  ]  able  notice  of  the  issuing  such  commission,  citing  several  old  sta- 
tutes, which  have  provided  penalties  on  the  sheriff  for  executing 
them  privately  :  as  34  £.  3.  36  £.  3.  23  U.  6.  17.  1  fl.  8.  8.  and  a  casein 
the  time  of  Chief  Baron  Pengelly^  when  an  inquisition  was  set  aside  for  a 
sheriff's  refusing  to  hear  evidence. 

.  This  was  opposed  by  the  Solicitor-General^  as  it  would  give  the  jury 
power  to  try  a  mere  matter  of  law  ;  whether  the  attainder  can  eiiect 
lands  in  England ;  which  question  being  debated  before  the  AUomey^ 
General,  he  was  very  clear  for  the  crown.  There  is  no  precedent  of  such 
notice ;  Inquests  of  office  are  merely  ex  parte,  and  not  conclusive  evidence : 
and  since  the  statute  of  £.  6,  great  alteration  is  made  therein,  as  the  de- 
fendant may  now  traverse  such  inquest 

And  for  that  reason,  and  it  being  the  general  rule  that  no  notice  need 
he  given  of  executing  inquests  of  office.  Lord  Chief  Baron  Parker,  al- 
though he  thought  this  a  favourable  case  for  notice,  was  against  introduc- 
ing new  inventions  in  practice  and  altering  the  law. 

But  the  three  Barons,  Clarke,  Clive,  and  Legg,  were  of  a  different  opi- 
nion ;  for  though  they  agreed,  that  if  this  was  an  application  for  a  general 
rule,  that  in  all  cases  of  inquests  notice  should  be  given,  they  should  be 
against  it :  yet  the  circumstances  of  this  case  considered,  it  ought  to  be 
given.  If  the  party  has  an  opportunity  of  being  present,  she  has  certainly 
a  right  to  be  heard,  and  lay  her  evidence  before  the  jury ;  nor  is  there 
any  objection  to  the  assisting  the  party  to  do  so :  and  though  the  attainder 
may  be  matter  of  law,  there  are  several  facts  of  which  3ie  jury  have  a 
right  to  judge :  nor  is  this  any  injury  to  the  crown,  whom  it  does  not  pre- 
vent firom  laying  their  case  before  the  jury  at  the  same  time,  and  this  can 
happen  bujk  seldom ;  for  there  are  few  cases  in  which  the  party  can  come 
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and  show  a  reason  for  such  notice;  which  is  previously  necessary.  And 
although  the  inquest  may  be  traversed,  it  is  a  great  hardship  on  the  sub- 
iect  to  contend  with  the  crown ;  and  security  must  be  given,  which  may 
De  difficult  to  get  for  so  considerable  an  estate.  What  the  jury  ascertain, 
which  ought  to  be  the  truth,  may  be  different  if  heard  ex  parte  from  what 
it  would  otherwise  be.  The  several  statutes  before  £.  6.  are  material : 
and  the  same  reason  which  introduced  them,  the  requiring  things  to  be 
publicly  executed,  holds  in  the  present  case.  Therefore  such  order  for 
notice  ought  to  issue* 
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(Reg.  Lib.  1748.  A.  fol.  695.) 

DoTuw  of  ail  landt  and  ienemenU  in  or  near  F.  by  a  wiU  aitetied  by  two  tntneitet  only^ 
when  the  testatf  hadfireehoHt  vfiU  not  pau  Uaathold, — Contra  if  he  only  had  teoiehoUU 
Beqaeat  of  goods  on  board  a  thip^  is  good,  though  they  may  have  been  afterwards  re- 
moTed,  and  were  not  on  board  at  testator's  death.  The  court  will  not  supply  the  sur- 
render of  a  copyhold  in  favour  of  a  wife  or  child,  tinder  a  merely  pretumed  inUniion  to 
devise  it. 

IVeither  choses  in  action,  or  securities  for  money,  pass  under  a  bequest  of  ^  goods  and 
ehatteUr 

What  passes  by  devise  of  all  goods  and  chattels  in  a  house.  Not  a  bond  or  thfue  tn 
action. 

Difference  between  a  legao^^af  goods  on  board  a  ship  and  in  a  house. 

JoHir  Toller,  captain  of  the  Warwick  man  of  war,  devised  all  his  lands 
and  tenements  in  or  near  Fowey  to  the  plaintiff;  and  farther  gives  to  her 
for  her  care  of  him  during  his  sickness  at  Antigua  £500  and  all  his  goods 
and  chattels  in  his  house,  and  on  board  the  Warwick,  and  also  his  engraved 
silver  salver,  and  two  sets  of  casters  now  on  board  the  Warwick,  to  be  by 
her  disposed  of  to  such  of  his  nephews  and  nieces  as  she  should  find  most 
friendly  to  her,  they  to  have  them,  and  to  be  kept  as  memorandums  of 
him.  He  died,  after  he  had  quitted  the  Warwick  ;  and  ordered  his  goods 
on  board  the  Somerset  under  the  captain's  care. 

The  will  was  executed  in  the  presence  of  two  witnesses  only :  and  there- 
fore admitted  on  the  part  of  the  plaintiff,  that  it  was  not  sufficient  to  pass 
lands  and  tenements  in  fee ;  but  insisted  that  if  the  testator  had  any  lease- 
hold-lands or  tenements  in  or  near  Fowey,  the  will  being  duly  proved  in 
the  ecclesiastical  court,  was  sufficient  to  pass  them :  and  that  there  should 
be  an  inquiry  for  that  purpose ;  for  that  on  the  authority  of  Rose  v.  Bart- 
let,  [Cro.  C.  292.]  ut  res  magis  valeat^  the  leasehold  would  pass,  as  the 
freehold  could  not  [et  vide  Jthell  v.  Beane,  Ante,  215.  and  see  6  Fes. 
640,  &c.] 

Against  which  it  was  said,  the  court  would  not  put  the  parties  to  the 
expense  of  inquiry,  where  there  was  no  ground  for  it :  that  there  was 
any  leasehold  was  denied  by  the  answer ;  which  was  not  replied  to.  In 
the  late  case  of  Smith  v.  Smith,  where  one  devised  an  annuity  for  ever  out 
of  all  his  lands  to  a  charity,  it  being  clear  that  it  could  not  come  out  of 
the  freehold,  it  was  argued,  that  to  complete  the  intent  it  should  take 
effect  out  of  the  leasehold.    But  his  Lordship  held,  that  he  would  not 


271  CHAPMAN  V*  HART.  [1749. 

'  alter  the  roles  of  law,  merely  for  the  sake  of  making  a  void  vnil  take 
effect 

It  was  next  insisted  for  the  defendant,  that  the  goods,  not  being  on 
board  the  Warvoick  at  the  testator's  death,  did  not  pass.  Although  wills 
speak  from  the  making  to  some  purposes,  as  in  the  case  of  land  or  a  speci- 
nc  thing,  yet  not  in  such  general  devises  of  goods;  which  mean  goods  in 
such  a  place  at  the  testator's  death,  like  the  devise  of  all  furniture  in  a 
house.  2  Vtrn,  688,  739.  and  yet  the  devise  of  furniture  is  more  a  speci- 
fic bequest  than  of  goods  on  board  a  ship.  The  general  rule  in  Swirwttm^ 
that  the  time  of  making  the  will,  not  of  the  death  of  the  testator,  is  to  be 
r^arded,  has  so  many  exceptions,  that  it  can  hardly  be  caUed  eeneraL 
SwifJmm  by  specific  things  means  identified  by  the  wiU  itself; 
[  272  ]  but  that  is  not  the  case  here,  which  is  like  a  devise  of  all  his 
horses  in  a  stable,  or  hay  or  com  in  a  barn,  meaning  only  those 
at  his  death :  and  the  confining  the  time  of  mm  on  board  to  a  few  particu- 
lar things  makes  it  like  the  cases  in  Eq.  Ab.  199,  where  money  did  not 
pass,  because  something  particular  was  devised  beside,  and  it  shews  a  dif> 
>  ferent  intent 

To  which  it  was  replied,  that  this  would  be  a  specific  bequest,  if  the 
goods  were  still  on  board  the  Warwick;  nor  would  it  abate  in  proportion. 
The  only  difiS^rence  is,  that  instead  of  mentioning  them  in  a  particular 
schedule,  he  has  comprised  them  all,  and  described  them  under  the  words 
goods  in  the  Warwick;  and  where  the  locality  is  mere  description,  not  es- 
sential to  the  devise  iteelf,  the  removal  is  no  ademption  of  the  legacy ;  for 
which  there  must  be  always  animus  reroconA*  ,•  *which  is  not  shewn  here. 
As  to  the  cases  in  Vem.  there  was  a  necessity  for  that  construction,  being 
things  fluctuating  and  perpetually  wasting;  and  therefore  determined 
to  mean  those  at  the  death ;  but  no  such  necessity  for  standing  goods. 

Lord  Chancellor. 
Though  the  plaintiff  has  not  behaved  according  to  the  strict  rules  of  law, 
in  possessing  her  legacy  without  the  consent  of  the  executor ;  the  strict 
rul^  of  the  civil  law  do  not  hold  here  so  as  to  be  a  forfeiture.  It  is  not 
certain  that  the  testator  had  any  leasehold  in  or  near  Fowty  ;  and  by  the 
answer  it  should  rather  seem,  he  had  not :  If  there  should  appear  to  be 
both  (for  I  must  take  it,  there  were  freehold)  and  the  law  was  with  the 

Slaintifl^  so  that  she  would  be  intitled  thereto,  it  would  be  a  ground  for  the 
irection  of  an  inquiry ;  for  the  answer  is  not  a  positive  negation  of  any 
leasehold.  But  if,  let  the  fact  come  out  how  it  will,  the  law  should  be 
against  the  plaintifi)  I  ought  not  to  direct  an  inquiry ;  which  would  be  of 
no  benefit :  and  I  am  of  opinion,  that  though  it  should  appear  the  testator 
had  leasehold  as  well  as  freehold,  the  plaintiff  could  not  be  intitled.  It  is 
clear,  since  the  case  of  Rose  v.  Bartlet^  that  such  a  devise  should  be  confin- 
ed to  the  freehold,  and  the  leasehold  should  not  pass,  unless  there  were 
only  leasehold ;  for  then  they  should,  that  the  wiU  may  have  some  effect. 
But  the  distinction  taken  for  the  plaintiff  does  not  hold ;  for  it  is  applying 
the  reason  in  that  resolution  in  Rose  v.  Bartlet  to  a  different  purpose  from 
what  it  is  there ;  where  it  is  apTplied  to  the  construction  of  the  words,  the 
intention  of  the  testator  arising  from  the  fact  Here  it  is  a  presumed  in- 
tent, arising  not  from  the  words,  but  from  a  defect  in  the  execution  of  the 
instrument,  and  his  supposed  knowledge  in  the  law  of  that  defect,  and  that 
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he  intended  to  pass  only  what  might  pass.  But  that  defect  in  the  execa- 
tioii  of  the  instrument  cannot  warrant  the  court  to  make  a  difierent  con- 
struction from  what  it  would  if  duly  executed;  which  then 
would  be,  that  the  freehold  lands  only  would  pass.  Suppose  a  [  273  ] 
case  (which  though  I  do  not  know  to  be  determined,  I  should  not 
doubt  to  determine  so)  (1)  of  a  person  seised  of  freehold  and  copyhold  in 
Z>.  who  surrenders  to  the  use  of  his  will,  and  devises  all  his  lands  and  tene- 
ments in  £).  to  a  child ;  there  being  a  surrender,  both  freehold  and  copy- 
hold would  pass,  if  the  will  was  duly  executed  according  to  the  statute  of 
frauds :  but  if  no  surrender  to  the  use  of  the  will,  only  the  freehold  would 
pass ;  to  which  lands  and  UnemerUs  generally  mentioned  shall  be  applied ; 
there  being  no  surrender  to  the  use  of  the  will,  to  shew  a  different  intent 
Suppose  that  will  executed  in  the  presence  of  two  witnesses,  or  of  one 
only;  those  general  words  used ;  and  no  surrender,  though  this  were  to  a 
child  or  wife,  the  court  would  not  mpp]j  the  defect  of  surrender  to  the  use 
of  the  will,  or  compel  the  heir  at  law  to  surrender  the  copyhold  to  the  de- 
visee, because  the  will  was  not  duly  executed ;  when,  if  duly  executed, 
the  court  would  not  have  supplied  that  defect :  for  such  variation  of  the 
construction  would  be  very  dangerous,  and  might  make  terms,  and  per- 
haps terms  attendant  on  the  inheritance,  to  pass.  There  is  no  ground 
therefore  for  an  inquiry. 

As  to  the  next  question ;  undoubtedly  no  goods  and  chattels  in  the 
house  can  pass  but  such  as  wer6  properly  m  possession,  not  choses  in  ac- 
tion;  except  bank  notes,  which  the  court  considers  as  cash:  for  these 
words  may  certainly  extend  farther  than  to  bare  furniture :  and  if  any 
ready  money  in  the  house  (if  (/)  not  an  extraordinary  sum,  and  just  re- 
ceived) that  would  pass.  In  the  Countess  of  Ayhsbury^s  case  (2),  I  was 
of  opinion,  that  by  devise  of  all  things  in  a  house,  money  and  bank  notes 
passed  to  the  testator's  wife,  and  the  testator  meant  to  consider  the  notes 
as  cash:  *  but  bonds  do  not  pass :  not  admitting  of  a  locality,  except  as  to 
tiie  probate  of  wills ,  &c.  I  think,  there  is  a  difierence  between  a  legacy 
of  goods  on  board  a  ship,  and  in  a  house:  although  I  know  of  no^case  of 
this  kind.  The  general  rule  is,  that  in  a  devise  of  all  goods  in  a  house, 
that  description  relates  to  the  death  of  testatoi^:  and  if  removed,  they 
would  not  pass.  The  Duke  of  Btaufort^s  case,  2  Vem.  739 ;  but  in  such 
a  devise  of  goods  on  board  a  ship,  it  must  be  supposed  to  be  done  in  conside- 
tion  of  the  several  contingencies  and  accidents  they  were  liable  to;  and  if 
it  should  be  determined,  that  if  by  any  accident  they  should  not  be  on 
board  at  his  death,  they  should  not  pass :  it  would  defeat  several  marine 
wills.  If  the  goods  were  removed  to  preserve  them,  the  ship  being  leaky 
or  likely  to  founder;  or  if  he  is  removed  to  another  ship,  (which  is  a  con- 
tingency he  is  subject  to  daily)  and  he  is  forced  to  obey ;  this  would  not 

(/)  In  Free,  in  Chui.  8.  by  luch  &  deviie,  a  sum  of  money  was  held  not  to  pass,  as  be- 
ing too  large  for  testator  to  be  ignorant  of  its  being  in  his  house  ;  and  if  be  intended  it 
should  pass,  he  would  not  have  couched  it  under  sueh  general  if  ords. 

♦  1  Brown,  127. 

(1)  S«e  Church  t.  JtTtmd^,  12  Ves.  486. 16  Yes.  396. 
[2)  Amb.  68.  but  corrected  and  stated  accurately  per  Lord  Eldon^  Chancellor,  11  Ves 
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defeat  the  legacy.  But  farther  still ;  upon  such  a  contiiigency,  goods  in  a 
house  would  pass :  as  suppose  the  goods  removed  on  the  account  of  fire ; 
and  soon  after,  before  uey  could  be  re-settled,  the  testator  dies;  they 
should  be  considered  as  being  in  the  testator's  house  at  his  death :  and  the 

legacy  is  not  defeated  by  that  accident  So  the  removal  of 
[  274  ]    these  goods  out  of  the  ship,  it  being  a  description  so  precarious, 

does  not  infer  an  intention  to  revoke ;  which  must  always  be  in 
such  cases;  or  at  least  an  intention  in  the  testator  in  the  creation  o(  the 
legacy,  that  if  the  goods  should  not  be  there  at  his  death,  they  should  not 
pass.  As  to  the  supposing  a  different  intention  from  the  word  nam  in  the 
subsequent  gift,  that  rather  turns  against  the  defendant  There  might  be 
something  in  it,  if  that  clause  of  the  plate  was  not  introduced  for  a  parti- 
cular purpose^  for  the  sake  of  the  devise  over,  not  to  increase  the  be- 
quest; wluch  makes  it  like  the  case,  where  the  executor  was  held  not  to 
be  excluded  from  the  residue  by  the  bequest  of  a  particular  thing,  because 
it  was  not  mentioned  for  the  sake  of  giving  any  thing  new,*  but  of  the  li- 
mitation. 
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Rolls. 

(Reg.  Lib.  1748.  B.  fol.  385.) 

S,  C.  Pott  4OT< — ^Answer  of  heir  bdieving  that  a  toiil  wu  made,  will  not  preTent  tfce 
sitj  of  iU  being  proTod. 

Upoir  a  bill  to  establish  the  will  of  the  late  Archbishop  of  Canterbury y, 
it  was  objected  for  defendant,  the  heir  at  law,  that  the  will  was  not  prov- 
ed ;  and  that  the  answer  only  believed  a  will  was  made,  but  did  not  direct- 
ly admit  it,  and  was  not  replied  to;  and  that  in  the  late  case  of  Ogle  v. 
Cooke  (1),  December  10.  1748,  Lord  Chancellor  would  not  establish  a  will 
not  sufficientlv  proved,  but  ordered  it  to  stand  over. 

And  the  Master  of  the  Rolls  said,  though  it  was  generally  true,  that 
what  the  defendant  bolieves,  the  court  will  believe ;  yet  there  was  ha 
precedent  where  the  court  decreed  the  establishment  of  a  will  not  prov- 
ed or  admitted  by  the  heir  at  law ;  and  the  cause  must  stand  over  wiUi 
liberty  to  reply  (2). 
.     (1)  Ante,  177. 

(2)  The  plaintiffs  were  to  be  at  liberty  to  exhibit  interrogatoriee  in  the  ezamiser'k 
office  to  examine,  &«.  and  to  be  at  liberty  to  reply,  ^.  and  the  parties  were  at  liberty  to 
examine  any  witnesses  to  any  of  the  matters  in  issue,  and  to  examine  the  witnesses  al* 
ready  examined,  notwithstanding  such  their  examination,  Reg.  Lib. 


LEWIS  V.  HILL,  June  6,  1749, 
(Reg.  Ub.  1748.  B.  foL  556.) 

Covenant  in  marriage  articles  to  purchase  and  settle  lands.  Lands  purchased,  and  suf- 
fered to  descend,  taken  in  satisfaction  oPit. 

The  purchase  of  houtet  in  London  will  not  answer  a  coTenani  to  purchase  landt  ofinheri-' 
tanct  (1> 

Sir  Roger  Hill  upon  his  marriage  covenanted,  that  he,  his  heirs,  ex- 
(1)  See  Pinnel  t.  BtUUt,  2  Vol.  276.  S.  P. 
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ecutors  or  administrators  should  purchase  a  good  estate  of  inheritance  in 
fee,  free  from  all  charges,  &c.  of  the  yearly  value  of  £600  or  more ;  which 
lands  should  be  settled  to  his  use  for  life,  afterward  part  thereof  for  a 
jointure,  and  the  whole  upon  the  issue  of  the  marriage,  remainder  to  his 
right  heirs  for  ever. 

He  afterward  purchased  lands,  which  he  did  not  settle  according  to 
the  covenant,  but  devised  away  in  a  different  manner ;  and  after  making 
the  will  he  purchased  the  inheritance  of  several  houses  in 
London^  and  some.1ands  of  £70  per  ann.  and  died  without  per-    [  275  ] 
forming  the  covenant 

The  bill  was  brought  by  the  plaintiff  and  his  wife,  as  heir  at  law  (8), 
against  the  persons  intitled  to  the  personal  estate,  and  to  have  the  cove- 
nant performed  by  the  purchase  ol  lands  of  £600  per  ann.  thereout. 

For  plaintiff.  The  nrst  question  is,  whether  the  heir  at  law  is  intitled 
to  come  into  equity  for  a  specific  performance  of  these  articles  against  the 
executor  1  which  question  has  often  arisen ;  and  was  determined  at  last, 
that  he  is.  Leckmere  v.  Lechmere  [Talb.  80.] ;  Vernon  v.  Vernon ;  and 
Deacon  v.  Smith,  on  a  bill  of  review,  March  26,  1746.  Every  claimant 
under  the  articles  has  such  right :  and  therefore  the  plaintiff,  though 
standing  in  a  different  light  from  the  others,  has  the  same  right  to  have 
them  substantially  performed,  on  the  ground  that  things,  which  ought  to 
be  done,  are  looked  on  here  as  done. 

Next  whether  what  has  been  done  shall  amount  to  a  performance ;  aU 
though  not  done  by  deed,  it  shall  have  the  same  effect ;  which  is  the 
foundation  of  Blandy  v.  fVidmore,  [1  P.  W.  324.]  and  that  depends  en- 
tirely on  the  intent ;  because  he  is  master,  as  between  his  own  heir  and 
executor  what  shall  be  considered  as  land,  what  as  money,  and  whether 
he  will  leave  an  equivalent  to  the  person,  to  whom  he  was  under  an  obli- 
gation ;  as  in  Wilcox  v.  Wilcox,  2  Vern.  558.  The  general  heads,  from  which 
this  intent  is  to  be  collected,  are  from  the  nature  of  the  act,  the  sort  of  pur- 
chase, and  positive  express  proof;  of  the  last  of  which  there  is  none  here. 
It  can  only  be  implied  from  his  purchases,  that  he  meant  to  apply  them 
to  the  covenant :  the  force  of  which  presumption  may  be  taken  on :  as  by 
a  sale  or  devise  inconsistent  with  the  covenant :  nor  can  it  be  said,  there 
was  a  specific  lien  by  the  articles.  It  was  so  held  in  Deacon  v.  Smithf 
and  that  the  intention  was  the  rule.  If  then  the  presumption  is  destroy- 
ed as  to  estates  purchased  before  the  will,  much  less  does  it  hold  as  to  those 
subsequent;  for  as  to  the  £70  per  ann.  they  were  parcels  of  land  joining 
the  estate,  for  the  convenience  of  which  they  were  purchased,  not  with 
a  view  to  answer  the  covenant :  as  to  the  houses,  they  from  their  nature 
being  difiercnt  from  lands,  and  a  wearing  estate,  cannot  answer  the  cove- 
nant, by  which  was  meant  land :  so  that  if  it  had  been  the  bare  ground 
rents,  which  it  is  not,  that  would  not  do.  It  was  held  in  the  cases  before 
mentioned,  that  reversions,  which  were  argued  to  be  a  satisfaction  pro  tantOf 
could  not  be  so  applied.  Though  a  settlement  of  lands  is  not  always  in 
contradiction  to  houses,  these  houses  could  not  be  a  purchase  proper 
to  be  settled  on  the  issue ;  nor  could  tithes  be  settled  under  these  arti- 
cles. 

For  defendant.    These  purchases  shall  be  considered  as  an-   [  276  ] 

(3)  Not  exactly  to,  bat  by  penona  claiming  under  a  conTcjance  from  penona  who 
were  hia  heira,  and  who  were  entitled  nnder  the  covenant  R.  L. 
Vol.  L  L  l 
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swering  the  settlement  so  far:  and  the  purchase  of  houses  in  pos- 
session, being  an  inheritance^  b  a  compliance  with  the  covenant  By 
devbe  of  lands  in  a  place,  houses,  if  no  lands,  will  pass ;  nor  ought  this 
to  be  sent  lo  the  Master  to  see,  whether  it  is  a  proper  purchase. 

Lord  Chancellor. 
I  will  look  into  the  case  cited :  but  though  I  must  go  as  far  as  the 
precedents,  I  will  not  go  farther  in  decreeing  a  performance. 
The  cause  was  afterward  compromised. 


DEBENHAM  v.  OX,  July  7,  174P. 

Bond  given  as  a  reward  for  using  influence  over  another^s  estate,  for  benefit  of  the  obli|r. 

or  ;  decreed  to  be  delivered  up  without  costs. 
Bonds  in  fraud  of  marriage  agreements  set  aside  on  public  policy. 

(g)  The  bill  was  for  delivering  up  a  bond  given  by  the  plaintiff  to  the 
defendant's  wife,  in  consideration  that  she  would  make  use  of  the  influ- 
ence and  power  she  had- over  Thomas  Yerle^  the  plaintiff 's  grandfather 
an  old  man  of  eighty-two,  that  he  should  dispose  of  his  whole  estate  for 
the  plaintiff's  benefit,  and  give  security  that  he  would  not  alter  the  will  he 
made  in  the  plaintiff's  favour. 

For  plaintiff.  It  was  insisted,  that  such  bonds  ought  not  to  be  encour- 
aged in  equity ;  being  upon  a  consideration  contrary  to  the  policy  of  the 
law,  and  like  marriage  brocage  bonds.  , 

For  defendant.  A  bond  is  not  rescindable  merely  because  gratuitoudy 
given ;  for  a  voluntary, bond  may  create  a  debt,  unless  some  fraud.  Mar- 
riage brocage  bonds  are  inconvenient  to  the  public  on  this  foundation, 
that  these  contracts^should  be  made  on  other  motives  than  those  of  inter- 
est, and^are  almost  rescindable  of  course  in  equity.  In  Beckley  v.  Nt^wland^ 
2  P.  Wms.  182,  though  a  kind  of  partition  treaty  of  a  man's  estate  before 
his  death,  it  was  carried  into  execution. 

Lord  Chawceljlor. 

This  is  new  in  specie  ;  there  being  no  case  of  a  bond  by  way  of  reward 
for  influence  over  another  person's  estate  for  the  benefit  of  the  obligor. 
As  to  the  bond  itself,  it  is  admitted  to  be  given  without  any  consideration : 
and  that,  which  is  insisted  on,  would  be  going  further  than  the  policy  of 
the  law  will  admit,  which  ought  not  therefore  to  prevail ;  especially  as 
the  grandfather  from  his  age  was  probably  weak,  and  thence  more  Hable 
to  such  influence.  I  remember  a  passage  in  Txdly  of  a  will  ob- 
[  2c77  ]  ftained  by  doing  complaisant  and  flattering  ofiices  about  a  per- 
son, Blanditiis^  ^c.  Beckley  v.  J^ewland {I)  is  different;  the  con- 
tract there  being  framed  on  a  contrary  principle  to  this,  viz.  the  avoiding 
all  undue  influence.  Yet  this  is  not  like  marriage  brocage  bonds;  which 
proceed  on  another  ground,  that  nothing  inconsistent  with  the  open  con- 
tract on  marriage  should  be  done. 

But  as  to  costs :  the  defendant  ought  not  to  pay  them.    Indeed  there  is 

(g)  2P.  Wmi.  394.    Talb.  97.    6  Burr.  2698.    1  Brown,  124. 


(1)  2  P.  W.  182. 
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hardly  a  case  of  a  bond  set  aside  for  fraud  or  improper  consideration,  but 
it  ought  to  be  with  costs,  from  the  bad  ingredient ;  but  this  difTcrs;  the 
plaintiflThimself  being  particeps  criminis ;  so  thai  if  it  had  not  been  for  the 
ingredient  of  public  policy,  he  could  hardly  have  come  here  for  relief. 
(A)  In  all  those  cases  the  court  sets  them  aside,  not  for  the  party's  sake,  but 
for  the  benefit  of  the  public  :  as  a  marriage  brocage  bond  (2) :  or  a  bond 
by  the  husband  to  return  part  of  the  wife's  portion  to  her  father,  without 
the  privity  of  the  husband's  relations;  or  on  the  other  hand  a  contract  to 
give  back  part  of  the  estate.  In  all  this,  the  husband  has  done  wrong, 
and  is  particeps  criminis ;  yet  because  the  objection,  that  infects  the  bond, 
arises  from  public  consideration,  the  court  will  relieve ;  yet  in  several  cases 
have  not  given  costs :  that  is  where  the  husband  himself  has  come  to  be 
relieved  against  what  he  has  done  with  his  eyes  upon.  And  here  the  plain- 
tiff himself  solicited  to  give  this  bond,  and  got  it  prepared :  the  bond  there- 
fore was  given  upon  undue  consideration,  which  ought  to  receive  no  coun- 
tenance in  a  court  of  equity,  and  should  be  delivered  up.  But  by  reason 
of  the  part  the  plaintiif  himself  appears  to  have  had,  no  costs  on  either 
side. 

ih)  Pofct,  503.    2  Vol.  264,  375. 

(2)  See  Scribblehillv.  Brett,4BT0.  P.  C.  144.  oct.  edit,  and  the  note  at  the  head  of  the 
case.    AIbo  post,  503, 50&,  &c. 
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Daaghten  portion!  by  will  charged  on  penonal,  then  on  real  estate  with  interest  for 
maintenance ;  so  far  as  the  personal  deficient,  they  carry  but  4  per  cent. 

(t)  Isaac  Colt  having  by  will  given  his  daughters  portions,  charged  first 
on  the  personal,  then  on  the  real  estate,  with  interest  in  mean  time  for 
their  maintenance;  the  question  was,  what  rate  of  interest? 

The  daughters  contending  it  should  be  5  per  cent,  legal  interest  bemg 
always  meant  by  interest  in  general,  it  being  so  determined  where  upon 
personal  estate ;  and  this  being  a  provision  for  a  child  by  a  father  wtts 
with  a  liberal  view. 

Against  which  it  was  insisted,  there  should  be  but  4  per  cent.  [  278  ] 
this  being  to  be  esteemed  as  an  original  charge  on  real  estate. 

Lord  Charoellor. 
If  these  legacies  were  merely  to  come  out  of  personal,  which  was  suflir 
cient,  being  given  with  interest,  it  should  be  considered  as  legal  interest : 
but  if  the  personal  estate  is  deficient,  it  should  be  considered  as  a  change 
upon  real.  I  will  not  say,  hut  there  may  be  cases,  where  charges  in  gene- 
ral on  lands  with  interest  may  be  considered  as  legal  interest ;  but  there 
is  something  particular  in  this  being  expressly  tor  their  maintenaDce ; 
which  makes  it  a  middle  case,  and  different  from  a  general  charge  with 
interest  in  mean  time ;  the  reasonable  construction  being  to  determine  it 
to  be  such  rate  of  interest  as  is  usually  given  for  main  trance  in  case  of  a 
portion  charged  on  land  (A-),  viz.  4  per  cent.  So  far  therefore  as  the  per- 
sonal estate  is  deficient,  let  it  be  hut  four. 

(0  Piws.  Chan.  377, 405.  *  2  P.  Wmi.  419.    S  Atk.  343.    2  VoL  487. 
ik)  Ante,  171.    2  Vol.  239. 
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KEMP  V.  WESTMIOOK,  Jult,  8,  1740. 

(K»g.  Lib.  1748.  A.  fol.  602.) 

Bill  ties  by  asaigaee  of  bankrupt  for  accoant  and  daUverjr  of  goods  pledged  by  the  baak- 
rapt  notwithstanding  the  statate  of  limitations. 

1  ful.  26.  Pawner  has  time  during  life,  where  no  time  guren  for  redemptioa.  Remainder- 
man not  bound  to  enter  on  forfeiture  of  the  particular  tenant,  and  if  he  comes  within  his 
timeafler  the  remaiadej;  attached,  the  statute  of  limitations  will  not  bar.  In  whftt  ease 
a  bill  may  be  for  redemption  of  pledged  goods. 

The  bill  was  brought  by  an  assignee  under  a  commission  of  bankruptcy 
against  Cordwell^  for  the  re-delivery  of  jev^'els  and  plate  pledged  by  him 
to  the  defendant,  who  had  also  given  a  promissory  note  for  the  delivery 
over  of  those  goods  to  the  assignee,  or  the  value  of  them,  upon  the  as- 
dgnee's  paying  him  all  that  was  due. 

The  statute  of  'limitations  was  insisted  on  by  way  of  defence  ;  which 
being  to  quiet  possession,  is  in  general  to  belconstrued  favourably.  Beside 
the  plaintiff  has  no  right  to  come  into  equity;  this  not  being  like  the  case 
of  a  real  estate,  where  time  is  given  for  payment,  and  on  non-payment  to 
vest  in  the  mortgagee ;  for  there  a  remedy  must  be  in  equity,  as  none  at 
law:  but  thisi?  a  mere  pledge;  and  if  this  is  allowed,  there  v<rould  be  an 
infinite  number  of  such  bills  for  the  redemption  of  such  deposits.  Trozer 
will  lie  for  this,  in  the  same  manner  as  if  the  pawn  was  disposed  of,  and 
damages  for  the  conversion :  and  then  after  the  time  limited  by  the  statute 
for  an  action  of  trov^,  it  could  not  be  recovered,  notvntbstanding  the 
right  to  redeem. 

Lord  Chaiycellor. 
TRiere  is  no  colour  for  the  statutes  being  a  bar  to  this  demand ;  no  time 
being  given  for  redemption,  Cordwell  had  time  during  life  to  redeem,  ac- 
cording to  the  case  in  Bulsirode.  Then  so  had  the  assignee  till  tender  or 
payment  of  the  money ;  before  which,  on  the  face  of  the  note,  trover  would 
not  lie."  It  is  something  like  th6  case  of  a  remainder  man  expectant  on  an 
estate  for  life  or  years,  to  whom  a  right  to  enter  or  brine  an  ejectment  is 
given  by  the  forfeiture  of  the  tenant  for  life  or  years :  yet  he  is  not  boand 
to  do  bo ;  therefore  if  he  comes  within  his  time  after  the  remain- 
£  279  ]  der  attached,  it  will  be  good,  nor  can  the  statute  of  limitations 
be  insisted  on  against  him  for  not  coming  within  twenty  years 
aft^f  his  title  accrued  by  forfeiture,  I  will  not  say  in  general,  that  there 
is  a  right  to  <:ome  into  equity  in  every  case  to  redeem  pledged  goods :  yet 
ftere  are  cases,  where  it  may  be.  As  the  pawiiee  of  stock  is  not  bound 
to  bring  a  bill  of  foreclosure  of  the  equity  of  redemption  of  the  stock,  but 
nmy  sell  it,  and  not\yithstanding,  the  mortgagor  may  bring  a  bill  here,  for 
an  account  of  what  is  due,  end  to  have  a  transfer  to  him.  But  there  is  a 
strong  reason  for  it  in  this  case ;  the  plaintiff,  being  an  absolute  stranger 
to  what  is  due,  has  a  right  to  come  here  to  know  it,  in  order  to  make  a 
tender,  which  he  cannot  do  without  tendering  the  precise  sum ;  and  there- 
fore could  never  make  it,  if  not  allowed  to  come  here  first  to  know  that 
Mm. 
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UNDEaWOOD  V.  HITCHOOX,  July  11,  1749. 

Speeifio  perfonnanoe  of  B^^ement  refuied  under  circantftancet  of  inadequate  considera- 
tion, 
flpoetfic  pexformance  of  agreementa :  in  what  coaei  decreed. 

Thb  defendant  articled  with  his  uncle  for  the  purcliase  of  a  copyhold 
estate  in  fee.  The  plaintiff  soon  afterward  proposed  to  the  defendant  to 
purchase  this  estate  from  him :  and  an  agreement  was  entered  into  for  that 

Eurpose.  The  uncle  surrendered  it  to  his  nephew  and  his  wife,  and  to  the 
eirs  of  their  bodies,  remainder  to  the  nephew  in  fee. 
Ihr  Plaintiff.  It  was  insisted,  that  tne  defendant's  thu»  taking  a  con- 
veyance of  the  legal  estate  in  a  ditTerent  manner  from  what  he  was  intitled 
to  in  equity,  by  placing  the  estate  in  his  wife  voluntarily  and  without  con- 
sideration, was  fraudulent,  and  made  him  guilty  of  a  breach  of  trust  with 
respect  to  the  plaintiff,  in  contradiction  of  whose  agreement  with  the  defen- 
dant it  was;  of  which  agreement  the  court  therefore  ought  to  decree  a 
specific  performance.  The  uncle  might  have  been  compelled  to  carry 
these  articles  into  execution,  and  should  therefore  be  considered  as  trustee 
for  the  defendant,  and  as  to  the  objection,  that  the  consideration  by  the 
plaintiff  was  inadequate;  the  annual,  not  the  gross  value  of  the  estate  is 
only  put  in  issue ;  and  therefore  the  defendant  shall  not  examine  as  to  the 
gross  value. 

Loan  Chancellor. 
The  rule  of  equity  in  carcyine  agreements  into  a  specific  performance 
js  well  known  (/) :  and  the  court  is  not  obliged  to  decree  every  agreement 
entered  into,  though  for  valuable  consideration,  in  strictness  of  law ;  It  de- 
pending on  the  circumstaflces.  And  undoubtedly  every  agreement,  of 
which  there  should  be  a  specific  performance,  ought  to  be  in  writings  cer- 
tain (m),  and  fair  in  all  its  parts,  and  for  adequate  considera- 
tion ;  and  on  all  the  circumstances  of  this  case  there  is  not  suf-  [  280  ] 
ficient  ground  to  decree  this ;  the  principle  argued  for  the  plain- 
tiff, although  in  general  true,  not  being  applicable  to  the  present  case.  If 
a  voluntary  conveyance  of  an  estate  without  consideration  is  made  for  the 
benefit  of  his  own  family,  or  any  one  else,  by  one  who  is  indebted  (1)  at  the 
time  of  the  settlement,  or  sells  it  ailerward^rit  is  fraudulent  by.  the  statutes 
Eliz,  which  place  it  in  the  purchaser  for  valuable  consideration  against 
the  volunteer.  And  therefore  in  this  court,  if  the  person  intitled  to  an  es- 
tate to  himself  and  his  heirs,  takes  a  conveyance  of  the  estate,  so  as  to  put 
a  right  in  another,  the  court  will  consider  it  firaudulent ;  upon  which  kind 
of  equity  the  court  has  gone.  As  if  a  bond,  or  mortgage,  or  conveyance 
of  the  estate,  is  taken  to  himself  and  his  wife,  making  her  joint-purchaser, 

(0  Ante,  220.    1  Brown,  396. 

(m)  2-VeB.  52.    Eitate  lold  for  a  aum  of  money  and  an  annuity,  aa  the  agrreement  wa» ' 
fiiir,  a  specifio  performance  was  decreed,  though  the  party  died  before  any  payment  of 
the  annuity.     1  Brown,  156,  where  there  was  a  concealment  on  the  part  of  vendor,  a 
■pacific  performance  denied.    1  Brown,  440.    Agreements  not  to  be  set  Mide  but  upon 
broad  gronndi.    2  Brown,  17. 

(1)  Vide  ante,  27,  and  not*. 
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obligee^  or  grantee,  so  as  to  intitle  her  to  survivorship  if  he  die  in  her  life  ; 
yet  that  shall  be  considered  as  a  mere  voluntary  act  with  respect  to  cre- 
ditors, and  fraudulent :  although  as  between  the  wife  and  the  heir  or  exe- 
cutor it  shall  prevail,  because  his  gift  is  sufficient  to  exclude  them :  and  if 
it  rested  singly  on  that,  I  should  think  it  would  be  so  here.  But  that  must 
be  in  a  case  where  the  husband,  as  a  purchaser  for  a  consideration  mov- 
ing from  himself,  is  to  pay  the  price  for  the  estate,  and  no  consideration  of 
bounty  arising  from  a  tliird  person,  inducing  him  to  make  the  conveyance 
in  that  manner.  And  here  the  uncle,  from  whom  the  estate  moved,  not 
caring  for  the  management  of  the  estate,  intended  to  make  a  conveyance 
for  the  benefit  of  his  nephew,  and  as  a  bounty  to  him  and  his  family,  and 
to  go  in  that  manner :  nor  was  the  consideration  adequate  between  the 
uncle  and  ^lephew ;  upon  which  if  the  uncle  had  insisted,  on  a  bill  brought 
by  the  defendant  for  a  performance,  the  court  would  not  have  decreed  it : 
therefore  not  to  be  considered  as  a  trustee. 

Next  as  to  the  plaintiff's  agreement,  I  am  of  opinion,  that  it  is  not  under 
such  circumstances  as  that  the  court  ought  to  decree  a  performance 
against  the  defendant ;  for  the  consideration  appears  inadequate,  though 
un^ilfully  put  in  issue :  but  it  would  be  a  very  nice  rule  to  go  by,  that 
because  only  the  annual  value  is  put  in  issue,  the  gross  value  should  not  be 
examined  to :  yet  if  the  plaintiff  insists  upon  trying  the  value,  I  will  not 

Ereclude  him  from  it ;  but  then  he  shaU  pay  the  costs  on  the  dismissing  this 
ill:  otherwise  not 

Upon  the  whole,  it  is  too  hard  to  decree  the  defendant  to  make  a  sur- 
render of  this  copyhold  estate  for  so  inadequate  a  consideration. 


[  281  ]  BURLEIGH  v.  PEARSON,  July  12,  1749. 

Power  of  appointment  by  a  father  not  well  exeoated :  being  contrary  to  the  intention,  as 
collected  from  a  reasonable  conBtruction  of  the  recital  of  the  deed,  which  created  the 
power.    "  And"  construed  "  or." 

Hercules  Burleigh,  previous  to  his  marriage,  by  a  deed  of  trust  de- 
■dared  the  uses  of  a  copyhold  estate  belonging  to  his  wife;  reciting,  that  to 
make  a  provision  for  the  maintenance  and  preferment  of  such  younger 
children  which  they  should  leave  unmarried,  and  unadvanced  or  otherwise 
provided  for,  at  their  deaths ;  and  for  raising  such  sums  as  they  think  re^ 
quisite  for  the  fortunes  and  preferments  of  such  younger  children,  the  trus- 
tees should  raise  £1000  to  pay  the  same  to  such  younger  children  in  such 
manner  and  proportion  as  they  should  appoint  by  writing ;  and  in  default 
of  appointment  by  both,  then  to  the  said  younger  children  or  some  of  them, 
as  the  survivor  should  appoint  by  writing  or  will :  in  default  of  appoint- 
ment, equally  to  be  divided  among  them. 

The  husband  surviving,  and  being  eighty  years  old  and  having  the 
plaintiff  and  four  younger  children,  mcJ^es  an  appointment  by  will ; 
giving  £50  to  be  paid  for  Ftnlay^  who  had  married  one  daughter, 
in  satisfaction  of  a  bond  of  £50  which  he  owed,  and  for  which  the  elder 
ion  was  joined  in  security :  £125  to  Campbel,  who  had  married  another 
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daughter :  the  remaining  £825  to  his  son  John ;  to  the  other  son  Htnry^ 
nothing. 

In  support  of  this  execution  of  the  power  it  was  argued  for  John^  that 
it  was  in  the  power  of  the  parties  to  make  an  unequal  appointment,  even 
so  as  to  give  it  all  to  one,  as  appeared  fironi  the  words;  which  discretiona- 
ry power  a  court  of  equity  will  not  take  away,  unless  on  the  foot  of  injus- 
tice by  making  a  bad  use  of  it ;  which  inequality  could  not  be  said  to  be : 
Austen  V.  Auslen,  by  Lord  Talbot.    \Cas.  Tal.  74.] 

For  the  other  three  younger  children  it  was  argued,  that  the  power 
was  not  completely  executed :  the  defect  therein  could  not  be  supplied  in 
this  court :  and  it  should  be  set  aside.  In  the  case  of  Shadzoell  his  Lord^ 
ship  held,  that  thb  court  would  not  supply  any  defect  to  support  in- 
equality: wherever  discretion  is  abused,  the  court  will  interpose;  as 
where  collusion,  or  an  illusory  share  is  given  to  one;  although  not,  for 
inequality  alone  whether  left  to  discretion ;  citing  also  Mensey  v.  Waiker, 
hy  Lord  Talbot.    lForr.l2.] 

Lord  Chancbllor. 
The  deed,  by  which  this  trust  is  created,  is  certainly  very  inaccurately 
penned,  but  a  reasonable  construction  must  be  made :  and  that 
from  the  intent  of  the  parties  fully  declared  in  the  beginning  of  [  282  J 
the  deed,  which  is  the  teading  clause ;  and  therefore  other  doubt- 
ful words,  if  any,  ought  to  be  controuled  and  construed  by  that  plain  de> 
claration  of  the  intent,  which  was  to  make  a  provision  for  those  younger  chil- 
dren, who  should  b^  left  unmarried,  &€.  to  which  description  the  word  such 
is  plainly  relative.  And,  after  unmarried,  must  be  construed  or :  and  the  ne» 
gative  must  run  through  the  whole,  otherwise  it  isabsurd ;  for  they  certainly 
meant  unprovided  for;  and  then  a  child  thoueh  married,  if  not  advanced  or 
otherwise  provided  for,  would  be  the  object  ofthe  power:  and  in  this  sense  he 
has  used  it  in  his  will.  Then  such,  refers  to  the  description  before,  the 
governing  clause  through  the  whole,  and  does  not  mean  a  general  power 
to  appoint  to  one  or  two ;  for  all  must  have  some.  The  contrary  construe- 
tion  would  overturn  the  intent ;  impowering  to  give  the  whole  to  a  child 
even  provided  for,  and  to  leave  the  rest  unprovided.  But  the  most  doubt- 
ful part,  and  most  in  favour  of  John,  is  from  the  words  or  some :  but  it 
would  be  strange  to  construe  this  deed  so  as  to  leave  greater  power  to 
disinherit  in  the  survivor,  than  was  given  jointly ;  especially  if  the  hus- 
band survived,  as  happened,  when  it  was  the  wife's  estate.  The  addition  of 
some,  must  mean  some  of  those  under  the  qualifications  before  described* 
in  the  same  manner  as  such.  Another  inaccuracy  occurs  afterward,  in 
case  of  no  appointment ;  for  it  must  not  be  construed  to  be  divided 
among  all,  as  well  provided  for  as  not ;  but  means  the  said  younger 
children,  viz.  unprovided.  Then  the  executk>n  of  this  power  must  fall 
to  the  eround ;  Henry  having  nothing ;  and  Mrs.  Flnlay  but  £50  to  pay  a 
debt  of  her  husband  in  exoneration  of  the  elder  son ;  not  being  given  for 
her  benefit,  although  by  possibility  the  discharging  her  husband's  debts 
might  tend  thereto;  for  it  might  be  otherwise:  but  a  father  having  such 
a  power  cannot,  unless  he  has  a  power  to  annex  a  condition,  restrain  a 
child's  share  to  the  payment  of  a  particular  debt ;  for  there  may  be  a 
defence  to  that  debt.  Not  that  I  say,  the  court  might  not  hold  the  ex- 
ecution goody  and  the  condition  void ;  but  to  what  purpose,  when  it  would 
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be  contrary  to  the  intent  of  the  power?  According  to  which,  this  cannot 
take  efiect;  therefore  it  is  void  in  the  whole,  and  this  £1000  must  be 
equally  divided. 


JOHNSON  V.  MILLS,  Jultf  17,  1749. 

On  Appeal  from  the  Rolla^ 

(Reg.  Lib.  1748.  A.  fol.  597.) 

Executor  bound  to  set  apart  a  fund  to  answer  future  demands  under  a  contracL 

Edward  Mills,  having  absconded,  wrote  letters  to  his  creditors,  assign- 
ing to  them  his  right  of  £2000,  which  would  be  due  to  him  in  right  of  his 
wife,  after  the  death  of  his  mother-in-law  Mrs.  Z)V«  Creuse^  who  had  an 
interest  for  life  in  the  fund,  out  of  which  it  was  to  come,  and  was  execu- 
trix of  her  husband  the  covenantor  in  the  articles. 
[.283  ]  The  creditor  of  Mills  bringing  this  bill  to  have  the  £2000  se- 
cured for  the  benefit,  and  set  apart  during  her  life,  as  a  fund  for 
their  payment  after  her  death ;  she  opposes  it,  as  having  a  right  not  to 
have  it  taken  out  of  her  hands,  so  as  not  to  have  power  over  it ;  for  that 
the  court  never  decreed  a  fund  to  be  set  apart  for  a  debt,  which  was  not 
to  be  paid  by  the  contract  itself  till  a  future  time,  unless  where  danger  of 
los9'or  insolvency ;  for  then  legatees  might  be  intitled  to  such  an  equity 
before  the  time  of  payment  on  the  foundation  of  justice;  and  that 
the  fund  liable  might  not  be  wasted.  But  a  difierence  arises  be- 
tween the  case  of  a  legacy  and  a  demand  by'  contract;  for  by 
giving  a  legacy  the  testator  himself  creates  a  specific  lien  on  his 
assets :  whereas  to  affect  her  during  her  life  would  be  a  departure  from 
the  articles,  unless  she  was  intended  to  be  a  mere  trustee ;  nor  could  the 
plaintifis  come  against  the  original  debtor  or  contractor  during  his  life,  and 
therefore  not  against  his  representative  (1). 

Lord  Chancellor. 
I  thought  nothing  was  better  settled,  than  what  is  now  endeavoured  to 
be  made  a  question :  that  wherever  a  demand  was  made  out  of  assets, 
certainly  due  but  payable  at  a  future  time,  the  person  intitled  there- 
to might  come  against  the  executor,  to  have  it  secured  for  his  benefit,  and 
set  apart  in  the  mean  time,  that  he  might  not  be  obliged  to  pursue  these 
assets  through  several  hands.  Nor  is  there  any  more  useful  part  of  the 
jurisdiction  of  this  court  in  the  administration  of  assets :  therefore  it  is  admit- 
ted to  be  done  in  the  case  of  a  legacy  always,  although  contingent  and  paya- 
ble at  a  future  day,  soas  that  it  might  fall  into  the  bulk  of  the  estate :  and  this 
is  done  to  secure  the  interest  of  every  party  of  course  as  a  common  equity, 
without  expecting  any  suggestion  of  insolvency  of  the  executor,  or  of 
wasting  the  assets.  Nor  is  there  any  ground  for  the  distinction  taken  be- 
tween a  legacy  and  a  demand  by  contract :  if  any,  it  is  rather  stronger  in 
the  latter  case,  than  that  of  a  voluntary  legacy.  But  in  no  case  can  you 
come  against  the  original  person,  which  would  be  for  this  court  to  decree 
a  better  security,  you  having  trusted  to  that  risk  during  his  life.    But  the 

(1)  Hie  pmaent  hearing  waji  on  an  appeal  from  the  roUs.    R.  L. 
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court  distinguishes  between  the  case  of  the  original  debtor  and  represen- 
tatives ;  for  in  the  former  the  trust  is  in  the  person,  which  is  liable ;  in  the 
latter  the  assets  are  liable,  which  this  court  will  pursue  farther  than  at  law 
into  whatsoever  hands;  considering  it  as  the  fund,  although  no  specific  lien. 
Against  an  executor  the  action  is  in  the  detinel  only ;  the  wrong  arising 
from  his  detaining  the  assets,  which  are  the  fund  for  satisfaction  :  against 
the  heir  it  is  in  the  debet  and  detinel ;  he  is  to  discharge  himself  by  plead- 
ing no  assets,  or  not  beyond  such  a  sum  (1 ).  Mils  himself  would 
have  a  right  to  this  equity  against  her,  to  have  this  fund  secured :  [  284  ] 
then  so  will  the  persons  standing  in  his  place.  Her  two  capa- 
cities are  mixed  in  the  objection  made  to  the  plaintiffs ;  but  that  is  mis- 
pleading;  for  they  are  different,  one  in  her  own,  the  other  in  another's 
right  If  the  testator  had  made^a  stranger  executor,  who  would  have 
stood  in  hb  place,  and  had  the  assets  in  his  hands,  she  herself,  or  Mills,  or 
those  in  his  place,  if  she  would  not,  might  have  brought  a  bill  against 
that  stranger,  to  have  this  set  apart  for  benefit  of  the  persons  interested. 
Then  that  equity  will  not  be  varied  because  of  the  person  made  execu- 
tor: and  if  the  estates,  which  are  the  fund,  are  leasehold,  the  court  will 
order  sufficient  to  answer  this  demand  to  be  set  apart,  as  the  court  would 
do  if  they  were  mortgages  (2). 

(1)  Vid«  Ante,  SIS. 

(S)  The  Lord  CJiuiceUor  affirmed  tlw  deerM.    R.L. 


BARNESLEY  v.  POWEL,  Jul}/  18,  1749. 

(K9g.  Lib.  1748.  A.  fol.  683.) 

See  on/e,  119.— Forgery  of  a  will. 

Deeree  o£  Exchequer  that  a  will  ia  well  proved,  which  ie  afterward  foand  forged  here  ; 
thie  coart  wiU  decree  that  no  uie  ehall  be  made  thereof. 

Will  of  peieonal  estate  examinable  in  eeelenaitteal  court;  hot  thii  court  will  avoid,  if  pof> 
eible,  the  sending  it  there  after  the  will  has  been  found  forged  by  a  jury,  which  bound 
the  real  estate,  and  will  go  as  far  as  they  can  to  decree  the  parties  trustees. 

Probate  obtained  by  fraud  relieved  against  here,  and  the  deed  importing  a  consent  there- 
to set  aaide  here,  not  in  eedtaiattieal  court ;  and  the  defendant  decreed  to  consent  to  a 
revocation  of  the  probate. 

Acknowledgment  of  satisfaction  decreed  here  on  a  judgment  obtained  against  conscience. 

ArrcR  a  very  long  trial  by  a  special  jury  a  verdict  was  brought  in 
against  the  will :  with  an  indorsement  that  it  was  grounded  on  forgery, 
and  not  on  any  defect  in  the  execution. 

Upon  the  equity  reserved  it  was  argued  for  the  plaintiff)  that  the  trial 
had  made  an  end  of  the  question  as  to  the  real  estate ;  and  the  decree  in 
the  court  of  Exchequer,  that  the  will  was  well  proved  from  the  plaintifi^'s 
consent,  ought  not  to  stand  in  his  way :  for  though  this  court  cannot  re- 
verse it,  they  may  decree,  that  it  shall  not  be  made  use  of  against  the 
plaintiff:  ana  injunctions  have  been  granted  to  the  Exchequer,  where  it 
has  clashed  with  this  court  1  Vem.  220.  As  to  the  personal  estate, 
though  this  court  cannot  set  aside  the  probate  of  the  prerc^tive  court,  it 
nay  decree  the  executors,  who  have  acted  so  ill  as  by  imposition  upon  the 
plamti£C  to  eet  this  consent  to  the  admission  of  that,  which  is  a  forgery,  to 
w  trustees  m  the  plaintiff;  since  by  their  iniquity  they  have  prevented 
Vol.  I.  Mm 
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his  getting  redress  in  the  Ecclesiastical  court,  where  the  probate  is  finals 
the  time  ior  appeal  being  lapsed ;  but  supposing  it  not  so,  the  validity  of  a 
deed,  as  the  consent  by  proxy  is,  cannot  be  tried  there.  In  a  late  case 
where  the  defendant  burnt  a  will,  in  which  was  a  legacy  to  the  plaiuti^ 
so  that  it  could  not  be  proved  in  the  Ecclesiastical  court  (which  caoDot 
prove  a  will  on  loose  parts  of  the  contents  of  it)  yet  on  evidence  of  there 
being  such  a  will,  and  the  defendant's  destroying  it,  the  court  decreed  the 
legacy  to  the  plaintiff,  as  the  defendant  by  his  own  iniquity  had  prevent- 
ed the  plaintiff  from  coming  at  it.  So  in  Tht^n  v.  Thyn  ;  and  incases 
where  the  party  has  not  been  destitute  of  a  remedy,  the  court  has  declar- 
ed deeds  void  for  fraud :  and  have  at  the  same  time  considered  the  per- 
sons, in  whom  the  legal  estate  vested,  as  trustees,  to  prevent  injustice,  to 

those,  in  whose  fevour  the  deeds  were  set  aside.  In  Tucker  v. 
[  285  ]    Phips,  July   10,  1746,  the  plaintiff's  bill  was  as  legatee  under 

the  will,  which,  it  was  suggested,  the  defendant  had  unduly  sup- 
pressed. The  answer  introduced  another  question  of  the  sanity  of  the 
testator;  which  belonged  properly  to  the  Ecclesiastical  court;  yet  his 
Lordship  entered  into  evidence  thereof;  and  being  of  opinion  that  the  sa- 
nity was  proved,  would  not  put  the  parties  to  a  suit  in  the  Ecclesiastical 
court,  but  directed  immediate  payment  of  the  legacy :  citing  there  Lord 
Hunsdon^s  case.  Hob.  109.  And  several  instances  might  be  put,  where 
circumstances  give  this  court'a  jurisdiction,  which  it  had  not  primarily ; 
as  spoliation,  and  therefore  forgery  will :  although  in  Bransby  v.  Kerridgt 
(1),  the  trust  decreed  by  Lord  Macclesfield  was  reversed  by  the  Lords^  it 
is  difficult  to  see  upon  what  reasons.  But  in  Eq,  Ab.  it  seems  to  be,  be- 
cause a  trial  was  not  first  directed.  Upon  the  will  of  one  /?oe.  Sir  Robert 
Jacobs  who,  when  desired  to  write  a  will,  had  put  himself  in  executor,  was 
decreed  a  trustee. 

For  defendanL  The  right  to  the  real  estate  cannot  be  now  disputed ; 
but  the  verdict  must  be  confined  to  that :  but  as  to  the  personal,  neither 
the  court  or  jury  had  any  right  to  examine  into  it ;  nor  could  this  court 
direct  it  Bransby  v.  Kerridge  shews  thb  court  ought  not  to  inquire  into 
fraud  in  obtaining  a  will  of  personal  estate :  which,  if  ever  it  could  have 
been  done,  would  have  been  done  in  Archer  v.  Mosse,  2  Vern.  8.  In  Pas^ 
ehal  v.  Pickering,  May  7,  1746,  the  plaintiff  and  Mrs.  fViseman  (the  de- 
fendant's testatrix)  were  intitled  to  the  whole  of  Lady  Brumpton*s  estate ; 
and  the  plaintiffs  brought  a  bill,  charging  that  there  were  two  testamen- 
tary writings :  in  one  of  which  Mrs.  Wiseman  directed  a  note  due  to  her 
from  the  plaintiff,  to  be  given  up  to  the  plaintiff:  by  the  other  she  direct- 
ed, that  whatever  became  of  a  suit,  which  had  been  instituted  for  the  per- 
sonal estate,  she  gave  it  all  to  the  plaintiff;  which  writings  the  defendant 
had  concealed  and  torn :  and  as  every  thing  should  be  presumed  in  odium 
spoliaioris,  the  plaintiff  claimed  the  whole,  and  to  be  relieved  against  an 
action  upon  that  note.  The  questions  were,  whether  a  remedy  was  not 
proper  in  another  court?  and  supposing  so,  whether  this  spoliation  was  a 
ground  to  proceed  on  7  His  Lordship  held,  that  the  papers  were  both  tes- 
tamentary in  their  nature,  and  therefore  proper  lor  the  Ecclesiastical 
court :  that  as  to  personal  estate,  it  was  determined  in  Bransby  v.  JtTer- 
ridget  that  this  court  had  no  right :  and  that  as  to  spoliation,  though  the 

(1)  7  firo.  p.  C.  437,  otUvo  tdit. 


1749.]  barnesLey  v,  powel.  285 

court  has  gone  a  great  way ;  yet  there  is  no  case  where  it  has  gone  so  far 
as  to  direct  the  enjoyment  of  personal  estate  on  the  foot  of  a  will :  that 
in  the  case  of  one  Paym^  where  an  interlineation  appeared  on  producing 
<he  will,  the  Lords  Commissioners  would  not  determine  it,  but  gave  liber- 
ty to  apply  to  the  Ecclesiastical  court  So  his  Lordship  would  not  relieve 
but  retained  the  bill  till  proof  in  the  Ecclesiastical  court  of  those  testa- 
mentary schedules.  The  present  case  would  extend  to  that  of  insanity ; 
which  in  substance  is  forgery  ;  and  there  are  several  instances,  though 
unfortunate,  where  a  will  has  been  found  void  for  insanity  as 
to  real  estate,  and  not  as  to  personal ;  which,  if  it  be  a  defect  in  [  286  ] 
the  law,  wants  the  remedy  of  the  legislature.  Application  may 
be  in  this  case  to  the  Ecclesiastical  court :  which  may  relieve  by  appeal 
to  the  Delegates,  or  commission  of  revitio,  or  by  letters  of  administration ; 
for  they  have  such  power,  as  incident  to  their  jurisdiction,  to  correct  their 
own  proxies  if  obtained  improperly,  and  to  relieve  themselves  as  well  as 
the  party,. from  such  gross  imposition :  so  as  they  may  set  aside  administra- 
tion obtained  by  fraud,  in  concealing  a  will  or  a  probate  appearing  forged. 
Nor  is  it  ever  too  late:  for  no  length  of  time  can  give  a  sanction  thereto. 
The  plaintiff's  proceeding  is  on  an  inconsistent  foundation,  that  the  defend- 
ants, the  executors,  are  intitled  to  the  personal  estate  by  a  probate  of  a 
will  as  valid,  which  the  former  part  of  the  decree  determines  to  be  forged. 
But  the  plaintiff  cannot  be  intitled,  unless  an  intestacy  appears ;  which 
cannot  appear  till  tried  in  the  Ecclesiastical  court :  nay,  the  contrary  ap- 
pears as  two  other  wills,  prior  to  the  forged  one,  are  in  the  answer  set 
forth,  wherein  Powel  is  made  residuary  legatee ;  one  in  1735,  all  in  the 
hand-writing  of  the  testator,  and  attested  by  him,  but  without  witnesses ; 
the  other  an  unexecuted  draft,  without  date,  which  is  a  sufficient  tes- 
tamentary schedule ;  the  benefit  of  which  would  be  taken  away  by 
such  an  immediate  decree,  even  from  other  legatees,  who  are  not  parties. 
No  evidence  appears  that  Powel  colluded  in  forging  that  will ;  for  he  op- 
posed it,  till  proved  and  established  in  the  prerogative  court :  and  as  a 
consequence  of  that  opposition  was  obliged  to  pay  the  costs  of  that  suit  in 
the  Exchequer,  by  an  annuitant  under  the  will. 

Lord  Chancellor. 

This  is  a  case  of  a  very  extraordinary  nature,  and  such  as,  I  hope,  I 
shall  never  see  again.  By  the  transaction  and  management  between  the 
parties  something  arises  new ;  as  there  always  will,  since  there  are  so 
many  species  and  inventions  of  frauds ;  to  correct  which  the  court  must 
apply  their  rules  and  the  principles  of  them,  as  far  as  they  can. 

As  to  the  real  estate,  there  is  very  little  difficulty ;  the  will  being  the 
proper  subject  of  the  common  law  and  of  equity,  in  respect  of  the  assist- 
ance which  this  court  gives  to  come  at  the  proper  trial.  The  verdict, 
Dot  complained  of  by  the  defendants  themselves,  is  the  strongest  founda- 
tion for  the  court  to  go,  as  far  as  it  has  jurisdiction ;  and  it  is  admitted  to 
be  conclusive.  In  consequence  of  which,  and  of  my  former  opinion,  the 
plaintiff  must  be  relieved  against  all  agreements,  writings,  or  assurances, 
obtained  by  any  of  the  defendants  since  his  father's  death,  to  be  delivered 
up  to  be  cancelled;  as  must  also  the  possession  of  the  real  estate, 
with  an  account  of  the  rents  received.  As  to  the  decree  in  the  [  287  ] 
Exchequer  obtained  by  the  plaintiff's  consent,  that  the  will 
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was  well  proved,  and  an  annuity  established  (the  defect  of  which  is  novr 
over,  as  the  annuitant  is  dead)  the  best  direction  is,  that  Potce/,  party  to 
that  suit  and  claiming  under  that  will,  be  restrained  from  setting  up  that 
decree  in  respect  of  the  real  estate,  or  claiming  any  benefit  thereby.  As 
to  his  paying  costs  thereof  it  was  not  founded  on  his  opposition,  but  the 
costs  followed  the  justice  of  the  demand  by  the  annuitant,  as  it  does  in  a 
suit  for  a  legacy. 

As  to  the  personal  estate,  I  left  it  open  in  the  decree,  that  the  plaintiff* 
should  be  intitled  to  relief  in  such  manner  as  was  agreeable  to  equity ;  be- 
cause I  saw,  there  might  be  litigation  concerning  the  manner  of  getting 
that  relief:  whether  immediately  or  by  leaving  the  plaintiff  to  sue  in  the 
ecdesiasticai  court ;  both  which  are  thereby  taken  in,  which  it  would  have 
been  improper  to  have  determined  before ;  for  if  a  verdict  for  the  will, 
that  would  be  out  of  the  case.     Undoubtedly  the  prbciple  laid  down  for 
the  defendant  is  true,  and  the  jurisdiction  of  wills  of  personal  estate  be- 
longs by  the  constitution  to  the  ecclesiastical  court ;  according  to  which 
law  it  must  be  tried,  notwithstanding  the  will  is  found  forged  by  a  jury  at 
law  by  the  examination  of  witnesses ;  which  is  sometimes  unfortunate : 
causing  different  determinations,  as  I  have  known  it.    Nor  can  this  court 
help  it ;  but  the  parties  must  take  their  fate,  if  by  the  strict  rules  of  law  it 
issa    But  I  will  lay  hold  of  any  ground  to  alter  that;  nor  give  way,  if  I 
can  avoid  it,  to  run  the  hazard  of  these  different  determinations,  and  to  try 
this  will,  so  solemnly  determined  by  examination  of  witnesses  vivA  voce^ 
again  in  the  tcchsiasiical  court  upon  examination  by  deposition.    Some* 
thing  of  what  the.  plaintiff  insists  on  as  a  method  to  avoid  this,  fell  from 
me  at  the  hearing :  and  as  to  the  general  objection  thereto,  of  breaking 
in  upon  the  jurisdiction  of  the  ecclesiastical  court  however  formerly  doubt- 
ed, it  is  certainly  now  settled  by  the  Lords  in  Bransby  v.  Ktrridgt  (1 ), 
{see  ayite^  120.]  that  this  court  cannot  set  aside  a  will  ofpersonal  estate  for 
raud.    And  though  nothing  was  said  there  of  forgery,  that  is  stronger : 
nor  will  I  infringe  on  what  is  laid  down  there,  and  in  Powis  v.  Andrems^ 
and  in  the  case  of  Mr.  Hawkinses  will.    But  there  is  a  material  diflerence 
between  this  court's  taking  on  them  to  set  aside  a  will  of  personal  estate  on 
account  of  fraud  or  forgery  in  obtaining  or  making  that  will,  and  taking 
from  the  party  the  benefit  of  a  will  established  in  the  ecclesiastical  court 
by  his  fraud,  not  upon  the  testator,  but  upon  the  person  disinherited  there- 
by, and  claiming  after  the  testator's  death  against  it    Fraud  in  obtaining 
a  will  infects  the  whole,  but  the  case  of  a  wi|l,  of  which  the  probate  was 
obtained  by  fraud  on  the  next  of  kin,  is  of  another  consideration ;  upon 
which  foundation  this  probate  stands,  being  obtained  from  the 
[  288  ]    plaintiff  by  fraud  upon  him  a  weak  man,  and  since  found  to  be 
a  lunatic,  by  the  defendants  own  acts,  subsequent  to  the  death 
of  the  testator.    The  method  of  doing  which  was  found  on  an  agreement 
containing  a  covenant  for  the  plaintifi's  doing  all  acts  demanded  of  him  by 
Powel ;  in  consequence  of  which  a  special  proxy  under  hand  and  seal  was 
obtained  from  him,  confessing  the  allegations ;  upon  which  sentence  was  pro- 
nounced ot  probate  to  the  defendants  the  executors.    This  pro&ale  dependi 
on  that  deed ;  and  is  any  thing  more  proper  ^r  this  court  to  enquire  into  and 
set  aside  for  firaud,  if  proved,  than  such  a  deed  ?  If  a  wariant  of  attorney  to 

(1)  7  Bi!0.  P.  C  4|7.  joctayo  •ditidn. 
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confeaB  judgment  was  obtained  from  him,  though  I  will  not  say  the  common 
law  courts  could  not  set  it  aside ;  yet  a  bill  might  be  brought  here  in  cases, 
where  they  could  not    (n)  This  then  is  a  ground  of  jurisdiction  in  this 
court  distinct  from  the  will  itself.    I  will  not  take  upon  me  to  deny,  thai 
the  ecclesiastical  court  has  jurisdiction  in  some  instances,  to  inquire  into  and 
correct  the  nutl  practice  of  their  proctors :  as  if  by  undue  practice  of  theini 
the  proxy  is  obtained  from  their  client,  the  ecclesiastical  court  might  in- 
quire into,  pursue,  censure,  and  perhaps  make  the  act  void :  but  that  is  a 
different  consideration ;  all  the  practice  being  between  the  parties  in- 
terested, with  which  the  proctor  had  nothing  to  do.    And  I  am  of  opinion 
(with  deference  to  any  determination  that  nereafter  may  be)  that  such 
proxy  under  hand  and  seal,  importing  a  consent  to  the  probate  of  a  will, 
IS  not  in  the  power  of  the  eccUsiastical  court  to  set  aside :  for  they  must 
doit^by  inquiring,  whether  that  deed  was  obtained  by  fraud  or  imposition, 
or  not ;  which,  S  they  did,  the  courts  of  common  law  would  prohibit  them, 
and  say  they  had  no  jurisdiction  to  determine  concerning  the  yalidity  of  a 
deed  under  hand  and  seal,  which  belonged  to  the  temporal  courts,  whe- 
ther well  executed  or  properly  obtained    In  the  time  of  Parker^  Chief 
Justice,  there  was  a  suit  for  the  distribution  of  the  surplus  of  personal  es- 
tate, and  io  the  ecclesiastical  court  it  was  insisted,  there  ought  to  be 
an  intestacy  quoad  hoc^  the  executor  having  a  legacy:  the  executor 
applied  to  d.  A.  for  a  prohibition,  which  was  granted,  on  the  foundation 
that  the  ecclesiastical  court  was  to  determine  according  to  the  rules  of 
their  law ;  and  this  was  the  jurisdiction  of  courts  of  equihr ;  which  does 
not  indeed  come  up  to  the  present,  but  goes  so  far  as  to  shew,  that  the 
teclesiastical  court  cannot  determine  proper^  on  the  foundation  of  equity. 
This  deed  of  proxy  therefore  is  a  distinct  foundation  to  entitle  this  court 
to  proceed  some  way  or  other  concerning  this  probate^  abstracted  from  the 
general  jurjsdictu>n  of  the  ecclesiasticoT court  to  determine  of  a  wiU  of 
personal  estate.    As  to  the  absurdity  argued  in  allowing  the  probate  to 
stand,  and  yet  determining  the  will  forged ;  there  is  some  appearance  for 
that,  for  aUowiiig  the  probate  must  be  on  the  foundation,  that  the  will  is 
good :  but  that  will  not  conclude  so  far,  as  that  Uiis  court  should  not  take 
proper  methods  to  come  at  it,  without  sending  the  parties  to  the 
tcclesiastical  court  to  litigate  all  this  again.    Several  cases  [  289  ] 
wherein  by  reason  of  the  ill  practice  of  defendant,  as  m  the  case 
of  spoliation  it  is  admitted,  a  court  of  equity  will  take  from  them  benefits, 
they  would  otherwise  be  intitled  to:  as  to  decree  them  trustees,  and  to 
direct  conveyance  to  set  matters  right :  though  this  court  cannot  set  aside 
a  judgment  of  a  common  law  court  obtained  against  conscience,  yet  will 
it  decree  the  party  to  acknowledge  satisfaction  on  that  judgment,  though 
be  has  received  nothing :  because  obtained  where  nothing  was  due :  so  it 
cannot  set  aude  a  fine  for  being  obtained  by  fraud  and  imposition,  as  the 
court  of  C.  fi.  to  a  certain  degree  and  with  some  restriction  may :  yet  oq 
a  conveyance  so  obtained,  thu  court  never  sent  the  plaintiff  to  C  fi.  to 
set  it  aside ;  but  considers  the  person  obtaining  the  estate,  even  by  fine,  as 
a  trustee,  and  decrees  him  to  reconvey  on  the  eeneral  ground  of  laying 
hold  of  the  ill  conscience  of  the  party,  to  make  him  do  vmat  is  necess&uy 
to  restore  matters  as  before.    Whj  not  in  the  present  case  also,  as  fkr  as 
itcan  be  dpnet    If  it  is  to  be  said,  that  in  every  case  of  a  fi>rged  will 

(n)  4iit«,  ISO. 
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proved  in  the  ecclesiastical  court,  not  on  proofs,  but  on  fraud  and  imposi- 
tion upon  the  next  of  kin,  if  this  court  is  bound  to  send  it  to  the  ecclesiastical 
court,  it  would  give  a  great  advantage  to  such  ill  practisers,  in  letting  them 
have  the  chance  of  the  plaintiff's  witnesses  dying  before  they  can  get 
through  such  a  litigation ;  and  a  great  disadvantage  to  the  other  side,  as 
it  is  a  worse  kind  of  proof  than  the  examination  viva  voce^  which  I  will 
prevent  if  I  can ;  and  am  strictly  warranted  to  set  it  aside,  and  to  relieve 
the  plaintiff*  against  that  and  the  deed  of  proxy,  the  foundation  of  the  sen- 
tence, which  then  stands  without  any  foundation  (o) ;  and,  if  no  more  in 
this  case,  I  would  go  to  the  utmost  to  decree  the  defendants  trustees. 

But  the  last  objection  creates  some  difficulty,  viz.  the  prior  will  found 
among  the  number  of  papers ;  like  the  rest,  of  the  testator's  hand-writing 
and  signed  by  him ;  by  which  the  whole  personal  estate,  except  some  le- 
gacies, is  given  to  Powel,  but  no  de\Tse  of  the  real  estate  ;  which,  if  a  true 
will,  is  now  the  last  will ;  which,  whether  it  be  or  not,  I  cannot  direct  an 
issue ;  and  it  is  subject  to  several  questions  proper  in  the  ecclesiastical 
court,  whether  a  perfect  or  complete  instrument ;  which  if  it  comes  out  to 
be  a  will,  it  would  be  a  contramction  thereto  now  to  decree  the  defend- 
ants to  be  trustees. 

The  method  occurring  to  me  is;  like  decreeing  consent  by  counsel  to  a 
motion  in  C.  6.  to  set  aside  a  judgment  next  term,  to  decree  (upon  the 
principle  of  laying  hold  of  the  evil  conscience  of  the  parties,  and  the  juris- 
diction I  have  over  these  deeds)  the  defendants  to  consent  in  the  ecclesias' 
tical  court  next  term  to  a  revocation  of  that  probate^  which  will 
[  290  ]  be  then  set  aside  and  out  of  the  case ;  and  things  will  be  in  their 
proper  state,  without  interfering  with  any  jurisdiction :  but  as  to 
going  farther,  and  granting  administration  to  the  plaintiff  de  novo,  this 
prior  will  must  be  first  set  out  of  the  case :  therefore  the  defendant  Powet 
shall  have  a  fortnight's  time  after  such  revocation,  to  propound  and  exhi- 
bit that  paper -writing  in  the  ecdesiastical  court,  and  to  prosecute  it  with 
effect,  which  if  he  does  not,  I  will  decree  both  defendants  to  consent  to 
the  granting  administration  to  the  plaintiff 

And  then  1  think  I  ought  to  go  farther:  and  although  I  shall  not  yet 
decree  a  trust,  yet  even  now  shall  be  warranted  to  decree  an  account  of 
the  personal  estate,  to  be  paid  into  the  bank,  for  the  benefit  of  the  parties 
intitled ;  which  for  security  was  done  in  Powis  v.  Andrews :  and  the  pre- 
sent case  from  all  the  ill  practice  that  has  been,  is  stronger  than  that. 
This  is  the  better  method,  to  avoid  any  jealousy  of  infringing  on  the  eccU-^ 
siastical  court 

The  plaintiff  is  intitled  to  costs  in  law  and  equity  against  both  defend- 
ants ;  for  in  such  a  scene  of  iniquity  and  combination,  though  one  more 
guilty  than  another,  the  court  never  distinguishes,  but  charges  all  tc^ether. 

It  being  then  insisted  for  the  plaintiff,  that  the  court  ought  to  direct  no 
examination  of  the  said  paper-writing,  but  grant  a  perpetual  injunction, 
from  the  circumstances  of  it  being  produced  and  found  with  the  forged 
will,  and  its  reciting  a  forged  deed. 

Lord  Chancellor  thought,  this  would  be  a  very  good  defence  in  the  ec- 
clesiastical court,  as  they  were  circumstances  of  suspicion :  but  that  it 
would  be  going  too  far  to  say,  that  because  of  ill  practice  in  one  will;  he 
should  have  no  right  as  to  another. 

(o)  Stra.  66S.    Gilb.  203. 
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(Reg.  Lib.  1748.  B.  foK  456.) 

Second  bom  ton  may  take  ander  a  limitation  ^  to  tkefiut  ton^^  he  being  so  at  the  time  (1), 
Where  a  remainder  limited  to  first  son  may  be  taken  by  a  second  under  that  descrip- 
tion (1). 
Wills  in  general  constraed  from  the  making ;  unless  circumstances  or  the  tenor  of  it 
shews  it  should  be  from  death  of  testator;  but  the  intermediate  time  not  regarded. 

This  came  before  the  court  on  the  petition  of  Caleb  Lomax  (p),  to  have 
the  deeds  and  writings  relating  to  the  real  estate  delivered  up  to  him : 
which  depended  on  the  question,  whether  he  had  an  estate  of  inheritance, 
or  for  life  only,  under  the  will  of  his  grandfather  Joshua  made  December  9, 
1720?  Joshua  had  then  but  one  son  Caleb,  who  had  disobliged  him,  and 
four  daughters,  and  a  grandson  by  a  deceased  daughter :  he  devised  his 
real  estate  to  Graves  jSTorton  on  trust  to  permit  his  wife  to  receive  and 
take  the  rents  and  profits  during  life,  without  impeachment  of  waste;  she 
paying  thereout  £200  per  ann.  by  eight  equal  payments  to  his 
son  Caleb ;  and  after  her  death  to  permit  his  four  daughters  and  [  291  ] 
grandson,  their  heirs  and  assigns,  to  receive  the  rents  and  profits 
to  their  own  use,  till  his  son  Caleb  should  attain  forty  years  of  age,  hoping 
then  he  would  become  sensible  of  his  folly :  and  then  to  the  use  of  Caleb 
for  life,  without  impeachment  of  waste :  then  on  trust  to  support  contin- 
gent remainders:  and  after  his  decease,  to  the  use  of  the  first  son  of  the 
body  oi  Caleb  lawfully  begotten,  and  the  heirs  of  the  body  of  such  first 
son  :  and  for  want  of  such  issue,  to  second,  third,  and  fourth,  lawfully  be- 
gotten  successively  in  remainder  one  after  another ;  and  for  want  of  such 
issue,  to  the  use  of  his  four  daughters  and  grandson,  their  heirs  and  assignsr 
for  ever,  as  tenants  in  common,  not  as  joint-tenants,  chargeable  neverthe- 
less with  £8000  to  the  daughters  of  Caleb,  equally  to  be  divided  among^ 
them. 

Caleb  had  married  about  two  months  before  the  date  of  the  will ;  he  had 
a  son  bom  afterward,  who  died  soon,  and  in  the  life  of  testator ;  afterward 
he  had  another  son,  the  present  plaintiff. 

For  whom  it  was  argued,  that  the  intention  was  not  to  give  it  over  to 
the  daughters  but  in  failure  of  the  sons  and  their  issue ;  which  gives  them 
an  estate-tail.  There  is  no  reason  to  distinguish  the  second,  third,  and 
fourth  son  from  the  first;  Caleb  not  then  having  any  child  who  could  be 
the  particular  object  of  the  testator :  whose  view  was  to  make  a  strict  set- 
tiement  of  his  estate  in  his  family ;  and  such  a  strange  provision  as  a  suc- 
cessive series  of  estates  for  life  was  never  heard  of  in  a  family  settlement. 
It  is  drawn  by  the  testator  himself;  and  wherever  he  intended  an  estate 
for  life  he  has  shewn,  he  knew  how  to  express  it  properly.  Langley  v. 
Baldwin,  (cited  in  1  P.  Wms.  60)  shews  an  express  estate  may  be  altered 
by  implication ;  and  the  words  here  warrant  the  court  to  infer  such  an 
intention ;  nor  is  there  any  rule  of  law  or  authority  against  it :  for  all  the 
cases  prove,  that  no  want  of  words  is  fatal,  if  from  the  whole  the  intent 
can  be  collected  to  the  satisfaction  of  the  court ;  no  artificial  form  of  words 

(p)  3  P.  Wms.  179.    3  Burr.  1570. 
(1)  Sm  jEmiry  v,  MniUmd,  a  Vts*  231 


S91  LOMAX  V.   HOI.MDBIf.  [1749. 

1)eing  required  to  express  it  So  that  the  testator  having  omitted  Tvords, 
upon  which  to  graft  the  limitation  of  heirs  of  the  body  after  the  limitation 
to  second,  third,  and  fourth,  it  may  be  supplied,  as  it  may  be  abridged  or 
enlarged  according  to  the  intent  from  the  whole  context :  which  govema 
the  whole,  as  Swin.  says,  who  puts  a  case,  where  the  word  executor  is 
supplied,  the  testator  having  only  said,  **  1  make  my  wife  my  of  this 
wiiL*'  There  are  several  cases  stronger  than  the  present,  where  the 
whole  context  prevails  against  express  words;  and  the  stronger,  as  being 
old  cases,  when  the  courts  went  by  the  strictest  rules,  having  since  us^ 
greater  latitude  to  answer  the  intent,  which  has  been  made  good  even 
where  there  were  no  words  of  gift.  Wherever  an  estate  is  given  over  for 
want  of  issue,  it  is  an  estate-tail :  and  applying  it  either  to  want  of  issue  of 
the  second,  third,  and  fourth  son,  or  to  Caleb  the  father,  either  way  will 

give  an  estate-tail :  for  the  plaintiff  may  take  a  remainder  in 
£  292  ]    tail  by  implication  as  heir  of  the  body  of  his  ftitber.    Instead  of 

repeating  the  limitation  in  tail  given  to  the  first  son,  the  testator 
afiected  a  kind  of  brevity ;  as  appears  from  his  omitting  the  article  the 
before  second,  third,  and  fourth ;  but  he  designed  the  same.  He  could 
not  intend  to  leave  the  male-issue  ot  Caleb  unprovided  for,  and  yet 
leave  a  provision  for  the  daughters ;  nor  is  this  going  farther  than  was 
done  in  Langley  v.  Baldwin j  to  preserve  the  interest  of  a  seventh  son;  al- 
though the  plaintiff  is  not  the  first  born  son,  he  is  to  be  considered  as  the 
first  son,  capable  of  takins  at  the  time  the  will  speaks ;  which  is  from  the 
death  of  the  testator  wi&  respect  to  the  devisee :  althoueh  as  to  the  ca» 
pacity  of  the  testator  to  dispose,  and  the  subject  matter  of  the  devise,  it  is 
from  the  making  the  will  He  speaks  only  as  to  those  who  shall  survive 
him :  and  by  the  death  of  the  elder  brother,  he  was  out  of  the  case,  as  if 
never  in  being;  which  was  the  ground  of  Lord  Tb/iol's  determination  in 
Hopkins  v.  lufpkins.  [Cas.  TalbA  4].  That  Jirst  bom  is  synonymous  witib, 
and  means  elaeat,  appears  from  the  case  of  the  Duchy  of  Cornwall^  print- 
ed by  itself  in  1613:  where  it  was  held,  that  Henry ^  the  first  bom  of  Idng 
James  L  being  dead,  Charles  the  IL  bom,  might  take  that  duchy  as  pri^ 
mogenituSf  which  agrees  with  Selden^  part  2.  778. 

Against  which  it  was  insisted,  the  question  was  merely  Iceal ;  arising  on 
a  vested  use,  not  on  articles,  or  any  thing  executory;  therefore  not  to  re^ 
ceive  a  different  determination  from  what  it  would  receive  in  courts  of  law. 
First,  whether  he  can  take  an  estate-tail  under  the  description  iA first  son  ? 
The  intent  is  indeed  the  guide ;  but  still  it  is  limited  within  the  words  of 
the  will,  and  must  appear  from  them:  and  it  would  be  a  contradictkMi  to 
the  words  to  say,  the  plaintiff  is  the  first  born,  when  he  is  admitted  not  to 
have  been  so.  And  though  there  is  a  difierence  between  grants  and  wilfa^ 
as  no  technical  form  of  words  are  required  in  the  latter,  yet  still  some  words 
proper  to  carry  the  limitation  beyond  an  estate  for  life  must  be  used,  or  the 
court  will  not  raise  it  by  constmction.  There  must  be  words  in  the  will 
to  support  the  intent  and  the  words  of  Fcmel^  J.  in  Salk.  227,  against  en- 
larging the  exposition  of  wills  are  material  flr^rand  second  are  here 
mentioned  in  priority  of  birth ;  and  not  like  the  case  of  portions,  where  €/- 
dtr  has  been  considered  as  younger^  ire.  The  Prinee^B  case  is  a  settlement 
made  by  act  of  parliament  for  particular  purposes,  and  in  nature  of  a  peer^ 
age ;  so  that  the  constmction  is  difierent  from  common  cases,  first  b^m 
son  is  a  good  name  of  purchase,  because  always  certain ;  and  tibien  tlM 
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second  cannot  be  him ;  to  help  this  it  is  said,  \vills  speak  from  the  death 
of  testator :  but  that  subsequent  accident  could  not  have  been  the'view ; 
nor  has  he  used  words  to  that  purpose.  In  general,  wills  speak  from  the 
making ;  so  that  lands  purchased  afterward  pass  not  thereby.  In  Hopkins 
y.  Hopkins,  (1),  the  time  of  making  alone  was  to  be  material  as 
to  the  construction  of  the  testator's  meaning :  though  as  to  the  [  293  ] 
manner  of  taking,  whether  by  an  executory  devise,  or  contin- 

fent  remainder,  it  spoke  according  to  the  accidents  at  the  time  of  the 
eath.  If  the  first  son  had  survived  the  testator,  the  plaintiff  could  not 
have  taken  as  the  first ;  and  if  the  first  son  here  had  left  issue,  though  ac- 
cording to  Bret  V.  Rigden,  Plow,  that  issue  could  not  take,  because  the 
father  could  not ;  the  plaintiff  would  then  have  taken  as  second  son,  and 
then  he  could  not  at  the  same  time  take  as  first  and  second.  Trafford  v. 
Ashton,  2  Vtrn,  660,  proves,  that  second  son  is  taken  in  the  common  ac- 
ceptation, unless  the  contrary  shewn ;  next  whether  he  can  take  an  estate- 
tail,  from  the  words  and  the  intent  ?  The  words  do  not  give  it,  therefore  if 
at  all,  it  must  be  by  implication,  which  according  to  Vavg.  must  be  a  ne- 
cessary implication,  and  not  so  here ;  for  a  life  estate  will  answer.  Issue 
means  sons  ;  is  a  word  of  purchase  and  description  merely ;  and  then  can- 
not operate  by  limitation  also ;  nor  can  they  take  one  after  another,  or  in  a 
course  of  succession,  if  they  or  Caleb  take  an  estate-tail.  Nor  will  th^  court 
supply  a  defect  of  words  in  the  present  case. 

Lord  Chancellor  having  taken  time  to  consider  it,  now  delivered  his 
opinion. 

There  are  two  points  to  be  attended  to;  first,  whether  the  plaintiff  can 
take  an  estate-tail,  as  the  person  designed  and  described  by  the  name 
of  the  first  son  of  the  body  of  Caleb,  lawfully  begotten  ?  For  if  so,  there  are 
clear  words  to  that  purpose.  The  second,  if  he  cannot,  whether  he  can 
take  an  estate-tail  by  the  remainder  to  the  second  son,  upon  construction 
of  a:Il  the  parts  of  the  will  taken  together '?  which  lays  the  third  point, 
whether  he  might  not  take  a  remainder  in  tail  by  implication  as  heir  of 
the  body  of  his  father,  out  of  the  case  ? 

On  the  first  point  I  am  of  opinion,  the  plaintiff  may  well  take  an  estate- 
tail.  I  admit  it  is  no  trust ;  and  therefore  a  question  of  law,  and  to  be  de- 
termined by  the  same  manner  and  rules  as  at  law  upon  an  ejectment,  if 
it  had  been  or  could  be  brought.  But  still  it  is  a  question  of  a  will ;  and 
the  construction  I  make  is  warranted  by  the  intent  of  the  testator,  and 
the  l^al  exposition  of  the  words.  The  intent  is  best  collected  from  the 
circumstances ;  and  it  appears,  he  intended  to  confine  his  resentment  to 
Caleb,  and  not  to  disinherit  his  issue,  who  could  not  have  offended  him. 
Which  view  however  imperfectly  expressed,  appears  from  the  whole 
tenor;  especially  from  his  charging  the  remainder  to  his  daughters,  with 
£8000  to  the  daughters  of  Caleb  ;  for  it  is  not  to  be  conceived,  that  he 
would  not  have  made  some  provision  for  the  sons,  if  he  had  not  supposed 
he  had  done  it  before:  whereas  by  the  other  construction,  in  default  of 
heirs-male  of  the  body  of  the  first  son,  all  the  others  were  to  be  but  tenants 
for  life ;  and  their  sons  to  have  nothing ;  to  prevent  which,  there  is  no 
way  but  by  construing  the  grandsons  tenants  in  tail,  if  consis- 
tent with  the  rule  of  Taw.  [  294  ] 

Then  as  to  the  words :  for  whatever  the  intention,  if  there  are 

(1)  Forr.  44.    1  Atk.  581.    Mr.  Sanden'  edit  and  ante,  268. 
Vol.  I.  N  ir 
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not  words  in  the  will  to  warrant  it,  either  expressed  or  implied,  it 
cannot  have  effect 

The  first  objection  to  the  plaintiff's  being  included  in  the  description 
o{  first  son  of  the  body  of  Caleb  is,  that  ^r5/  b  the  same  with  primoeenitus^ 
which  the  plaintiff  is  not,  being  in  fact  the  second  born.  A  second  objec- 
tion is,  that  though  the  plaintiff  was  eldestat  death  of  the  testator,  that  is  not 
sufficient ;  for  the  will  must  be  taken  to  speak  as  at  the  making.  A  third 
objection  is,  that  if  primogenUivt  may  be  applied  to  the  second,  yet  it  can- 
not in  this  wDl :  because  the  express  limitation  to  the  second  son  is  put  in 
opposition  to  the  first :  and  the  same  person  cannot  be  considered  as 
both. 

As  to  the  first  objection,  I  cannot  quite  agree,  ihdit  first  son  is  to  be  al- 
ways taken  strictly  in  the  sense  of  pritnogenitus  ;  but  in  the  sense  of  an 
elder  son,  senior  or  maximus  natu.  For  suppose  a  settlement  by  act  ex- 
ecuted in  the  life  of  grantor  limits  the  estate  to  A.  with  contingent  re- 
mainder to  his  first  son ;  A,  had  a  son,  who  died  without  issue  before  the 
making  that  settlement :  yet  a  second  son  born  afterwards  might  take 
the  remainder  by  that  description ;  nor  would  the  intent  be  considered  to 
have  been  to  limit  it  to  a  person  dead  at  the  time  of  making.  Had  the 
words  been  to  be  begotten^  that  would  clearly  have  described  an  after- 
born  son ;  and  it  is  admitted,  those  are  the  same  with  begotten.  But  sup- 
posing it  strictly  the  same  as  primogenilus,  yet  might  the  second  properly 
come  within  that  description ;  for  which  purpose  the  case  of  the  Duichy 
of  Cornwall  is  direct :  that  the  eldest  son  of  the  King  of  England  (and 
therefore  Richard  II,  required  a  special  grant)  takes  it  as  primogenitus  : 
although  Lord  Coke,  at  the  end  of  the  Princess  case,  8  Co,  says  otherwise. 
But  that  was  not  the  point  there,  being  only  an  observation  of  his  own» 
and  has  ever  since  been  held  a  mistake  of  that  great  man.  He  was  also 
mistaken  in  the  fact,  in  saying  that  Henry  VHI.  was  not  Duke  of  Comaallf^ 
because  not  primogenitus ;  for  Lord  Bacon  in  his  history  of  Henry  \TL  af- 
firms the  contrary,  that  the  dukedom  devolved  to  him  upon  the  death  of 
Arthur :  and  this  is  by  a  great  lawyer,  and  who  must  have  looked  into  it,  as  he 
was  then  Attorney  or  Solicitor-General.  So  was  Edward  VL  in  his 
father's  life,  without  a  new  creation,  although  the  king's  second  son.  Lord 
Ellesmere  in  his  printed  observations  upon  Lord  Coke  says,  with  some 
warmth,  that  Lord  Coke  split  on  this  rock,  in  restraining  it  to  primogeni^ 
tus,  andnot  to  the  first /^ro  tempore,  voluntarily,  without  any  occa- 
[^  295  ]  sion,  or  the  concurrence  of  any.  judge.  Seldon  in  his  Titles  of 
Honour,  6  vol,  776,  says,  the  eldest  sons  living  are  also  Dukes  of 
Cornwall ;  and  that  Prince  Charles  was  Duke  on  the  death  of  his  brother, 
appears  from  the  records,  Rym,  Feed,  torn,  16,  792,  he  is  so  described  in 
the  patent  creating  him  Prince  of  Wales,  There  is  no  act  of  parliament 
afterward,  in  the  time  of  James  L  creating  him  Duke :  nor  can  any  doubt 
arise  (as  I  at  first  thought)  of  his  right  thereto  under  the  charter  of  1 1 
Edward  UL  from  the  act  of  James  1.  enabling  him  to  lease  part  of  the 
Dntchy  lands ;  several  acts  being  passed  to  enable  the  dukes  for  the  time 
being  so  to  do.  Nor  is  it  a  satisractory  answer,  that  that  case  was  found- 
ed on  an  act  of  parliament  made  on  political  views,  and  so  diflferent  from 
the  rules  of  common  law:  for  the  dinerence  of  that  case  from  others,  is 
in  the  nature  and  form  of  the  limitation  of  the  kind  of  estates  to  be  taken 
in  the  Dutchy,  not  in  the  persons  to  take.    But  I  own,  I  should  not  be 
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quite  satisfied  to  found  on  mj  opinion  upon  this,  for  political  reasons  might 
have  Sonne  weight  But  this  determination  happens  to  be  strictly  agreea- 
ble  to  the  rules  of  law,  in  cases  of  common  persons :  as  appears  from 
Fitzhtrhtrfs  NaL  Brev.  188,  on  the  writ  de  auxilio  adjtlium  muiUm  facien- 
dum^ where  he  says,  that  primogenitus  then  alive  is  sufficient,  which  is 
agreeable  to  Lord  ElUsmert^s  observation ;  that  Charles  became  prima* 
genitus  on  the  death  of  his  brother  without  issue,  which  circumstance  con- 
curs  here ;  for  issue  are  considered  as  part  of  their  father.  This  is  an 
original  writ ;  where  the  phrase  and  language  of  the  law  is  most  critical 
and  precise,  and  has  been  always  construed  with  great  strictness ;  and  as 
it  supports  the  intention  of  the  testator,  it  issome  satisfaction  to  find  it 
warranted  by  the  most  respected  authority,  as  that  is.  [  have  been  fur- 
nished with  the  original  case  of  the  Dutchy  printed  in  1613,  which  is  very 
scarce,  where  it  appears  to  have  been  by  the  greatest  men,  with  full  as- 
sent  of  council,  and  the  reasons  of  the  resolution  at  large;  and  Fitzher- 
berths  Jfat.  Brev.  is  expressly  mentioned  and  relied  on  there. 

As  to  the  second  objection,  it  must  be  admitted,  the  general  rule  m  the 
construing  wiHs  is  (9),  that  the  time  of  making,  not  o(  the  death  of  the  tes- 
tator, is  to  be  regarded.  Smin.  part  7.  chap.  11.  who  goes  farther :  his 
method  being  first  to  lay  down  the  rule,,  then  the  extension,  then  the  limi- 
tations thereon ;  and  he  instances  in  the  case  of  a  legacy  to  the  children  of 
a  person,  who  at  the  making  the  will  had  but  four,  and  afterward  several 
others :  if  no  more  in  the  case,  the  four  are  to  have  it  among  them ;  which 
though  true  in  general,  yet  several  cases  occur,  where  according  to  the 
circumstances  and  tenor  of  the  whole,  it  shall  go  among  all  the  children  at 
hia  death ;  which  limitation  holds  strongly  here ;  for  it  is  impo^ble  the 
testator  should  mean  primogenitus  in  being  at  the  making  the  will,  as  he 
had  none  then ;  therefore  he  must  mean  a  son  bom  infuturo,  and  then  it 
is  absurd,  and  not  to  be  presumed,  he  meant  a  son  born  after- 
ward, who  should  die  in  his  life.  The  making  and  the  death,  [  296  ] 
not  the  intermediate  time,  are  only  to  be  regarded  in  construing 
wills.  If  the  testator  could  not  mean  the  time  of  making,  he  must  mean 
the  time  of  his  death,  when  the  instrument  would  be  complete,  Hopkins  v. 
Hopkins^  in  1724,  went  rather  farther  than  this :  for  there  the  devisee, 
upon  whose  death  without  issue-male  a  contingent  remainder  was  given 
to  the  next  son,  was  alive  and  named  by  the  testator  at  the  making  of 
the  will;  which  the  testator  had  before  his  eyes,  and  that  he  might  sur- 
vive the  testator,  and  take  the  estate  intended  him :  yet  because  he  was 
not  alive  at  the  death  of  the  testator,  the  court  referred  the  construction 
of  the  wiU  to  that  time,  turned  it  into  an  executory  devise,  and  let  the 
profits  of  the  estate  descend  in  mean  time  to  the  heir  at  law :  which  was 
not  only  a  deviation  from  the  technical  form  of  the  devise,  but  an  altera- 
tion in  substance,  carrying  the  mesne  profits  in  a  different  channel  from 
what  was  intended* 

The  third  objection  is  answered,  by  what  I  said  before ;  for  if  it  is  to  be 
taken  as  a  description  ot first  son  who  should  be  in  being  at  his  deaths  the 
supposed  repugnancy  is  taken  away.  But  the  case  in  Fitzherberfs  Nat. 
Brev.  proves  there  is  no  repugnancy :  for  the  same  person  may  be/>nmo- 

(9)  A  wQl«pMki  at  diffbrent  time  for  different  purpoMs,  to  many  porpoees  from  the 
date,  to  othen  from  the  teatator'a  death,  per  Lord  Mm^eUL    Damf.  and  East,  43S,  note. 
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genitus  Qind  secundiis Jiliusj  animaj  he  described  either  way;  though  he 
is  in  the  order  of  nature  secunduSf  yet  taking  the  term  Jirst  begotten  rela- 
tive to  any  particular  time,  as  here  at  the  death  of  the  testator,  he  is  pri- 
mogenitus. 

On  the  second  point  I  incline  to  think,  the  plaintiff  might  by  that  limi- 
tation take  an  estate  tail ;  at  least  a  great  deal  may  be,  and  has  been  said, 
reasonable  to  maintain  it;  from  the  omission  of  the  article  the^  and  the 
short  phrases  used  by  the  testator ;  and  from  the  latitude  which  may  not 
unnaturally  be  taken  in  expounding  the  word  {successively)  secundum  9tc6- 
jectam  materiamf  as  that  word  is  capable  of  a  lai^er  meaning,  especially 
when  applied  to  an  estate  in  a  family,  and  especiaUy  from  the  subsequent 
words  in  the  limitation  to  the  daughters  upon  the  death  without  issue ;  for 
they  must  be  referred  to  the  issue  of  some  person.  Nor  has  the  testator 
said  in  words,  whose  son  the  second,  third,  and  fourth,  should  be ;  nor  for 
want  of  whose  issue  the  limitation  over :  which  should  be  therefore  sup* 
plied.  But  as  I  am  opinion,  the  plaintiflfis  tenant  in  tail  on  the  first  point, 
so  that  the  deeds  and  writings  must  be  delivered  to  him,  it  is  unneces^ry 
to  give  any  on  that ;  and  I  choose  to  avoid  it,  as  it  would  be^entering  into 
a  large  field,  and  as  it  is  more  prudent  for  judges  to  avoid  the  making  deci- 
sioBs  upon  nice  refined  distinctions. 


[  297  ]  SEWELL  v.  BRIDGE,  July  24,  1749. 

(Reg.  Lib.  1748.  B.  fol.  396.) 

Plea  of  a  general  agreement  and  composition  of  accounts  (1)  good,  without  ita 
minnte  strict  setUement  of  items. 

Plea,  that  pending  suit  the  parties  come  to  composition  ;  the  general 
objection  to  which  was,  that  because  there  was  no  particular  account  by 
items f  it  ought  not  to  stand. 

Lord  Chancellor. 
The  objection  to  this  plea  is  upon  a  principle  I  can  never  admit :  fbr  the 
consequence  would  be  to  say,  that  a  long,  stale  and  various  transaction 
could  not  be  put  an  end  to  without  a  minute  account,  which  woidd  create 
endless  suits:  nor  has  a  subsequent  discoverj^  sel  aside  or  opened  such  ac* 
counts ;  as  was  denied  to  be  done  by  Lord  King  ;  if  indeed  it  had  been  a 
strict  account  entered  into,  it  might  be  otherwise  upon  a  new  disco- 
very (1). 

(1)  Vide  ante,  37.    Postea,  2  Vol.  482.  565. 


TAYLOR  V.  BEECH,  July  24,  1749. 

Plea  of  statnte  of  frauds  to  discovery  of  a  parol  agreement  not  allowed  where  part  per- 
formance (1). 

Previous  to  the  defendant's  marriage,  £500,  the  property  of  the  (r) 

(r)  Ante,  83.    Post,  441.    Prec.  Chan.  £26.    lP.Wm8.618.    Stra.  236. 
(l)SeeAnie,8S.    Poirt,441.    CUrk  y.  Wri^  I  Aik.  1%    Ipoixwi  v.  .ffferfnu, 3 Atk. 
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vrite  by  a  former  nmniage,  was  agreed  to  be  assigned  to  trustees  for  her 
separate  use  during  coverture :  and  to  be  applied  after  her  death,  to  such 
uses  as  she  should  appoint:  and  for  want  of  appointment,  to  her  execu« 
tors  and  administrators :  to  carry  which  agreement  into  execution,  they 
sent  to  an  agent  to  prepare  the  writing ;  but  he  being  then  out  of  the  way 
they  were  married  before  the  agent  (5)  could  carry  it  finally  into  execu- 
tion. A  proper  draft  of  assignment  was  afterwards  prepared :  in  which 
.  altera^ons  were  made  by  the  nusband's  own  hand-writing,  who  on  deliver- 
ing it  to  die  wife  told  her  he  had  made  no  other  alteration,  than  was  for 
her  benefit;  and  suffered  her  to  receive  it  to  her  separate  use  during  co- 
verture. 

The  wife  by  wiU  gave  the  £500  to  the  plaintiffi,  who  brought  this  bill 
for  it 

The  defendant  pleaded  the  statute  of  fiauds  on  foundation  of  the  i^ree- 
ment  not  being  reduced  into  writing,  as  a  good  bar  to  the  discovery  of  any 
parol  agreement,  as  well  as  to  the  relief;  averring  that  neither  he,  nor 
any  one  for  him,  upon  or  previous  to  the  marriage,  reduced  it  into 
tvnting. 

Lord  Cbaitoellor. 

There  is  no  colour  fbr  this  plea;  which  is  informal:  tpon  or  [  298  ] 
previous  to  is  no  denial ;  for  it  is  a  good  agreement,  if  afterward 
agned  by  him.  Although  the  statute  of  nauds  is  a  protection  against  the 
deifendanf s  making  a  discovery  of  a  parol  agreement,  and  therefore  it  may 
be  pleaded  as  well  to  the  discovery  as  relief^  yet  that  rule  extends  not  to 
facts  subsequent,  viz.  shewing  a  part  performance ;  in  which  the  statute 
cannot  be  pleaded  (1).  Although  it  is  true,  that  in  the  case  of  marriage 
agreements  it  is  otherwise :  though  it  is  not  mere  marriage  occasions  that, 
without  something  else.  But  here  are  strong  circumstances  subsequent  to 
ihe  agreement,  which  go  a  great  way  to  take  it  out  of  the  statute ;  and  if 
the  statute  is  sufiered  to  be  pleaded  to  the  discovery  even  of  a  parol 
^ag;reement  in  such  a  case,  it  would  be  very  mischievous.  Let  the  plea 
therefore  be  over-ruled :  but  without  prejudice  to  the  defendant's  inost- 
ing  on  die  statute  by  answer. 

But  Lord  Chancellor  afterward  ordered  that  clause  without  prejudice^ 
&C.  to  be  struck  out:  saying  he  did  not  know  that  it  had  been  so  directed 
upon  a  plea  of  the  4atute  of  frauds ;  although  it  had  on  a  plea  of  the  sta- 
tute of  fimitations. 

4.  WMibread  v.  Broekhunt^  1  Bro.  404.  and  the  Tarioos  caaes  therein  cited.  See  alao 
Mr.  Raithby'e  notes.  1  Vem.  160,  n.  S.  <^  If  however  the  defendant  by  answer  admits  the 
**  agreement,  but  insists  npon  the  benefit  of  the  statute,  there  is  no  occasion  to  inquire 
**  about  part  peflformanoe— the  statute  protecU  him."  Per  Lord  EUhn^  C.  in  Cooih  ▼. 
yadkMm^eVes.  39. 

(«)  In  1  Atk*  12,  such  a  plea  allowed,  as  no  part  of  the  agreement  was  performed. 


(1)  See  however  the  distinction,  6  Yes.  39.  referred  to  by  the  preceding  note. 


29ft         Ex  parte  otto  lewis. — ^HEARtE  v.  grsenbank.     [1749. 

Ex  parte  OTTO  LEWIS,  Jlugust  2,  1749. 

One  fbnnd  nan  eompoi  before  the  senate  o£ Hamburgh^  a  mortgagee  within  tt.  4.  G.  2.  c.  lO. 
and  will  be  directed  to  convej. 

PjBTiTioH,  grounded  on  the  statute  4  G.  2  c.  10.  that  a  lunatic  heir  of  a 
mortgagee  might  be  directed  to  convey  to  the  mortgager. 

As  no  commission  of  lunacy  was  taken  out.  Lord  Chancellor  was  in 
doubt  whether  in  general  he  could  make  such  order,  the  words  of  the  act 
being  that  **  all  persons  being  lunatic,  or  the  committee  of  such  persons, 
shall  convey."  But  in  this  case  there  having  been  a  proceeding  before 
a  proper  jurisdiction,  the  senate  of  Hamburgh^  where  he  resided,  upon 
which  he  was  found  non  compos^  and  a  curator  or  guardian  appointed  for 
him  and  his  affiurs,  which  proceeding  the  court  was  oblieed  to  take  notice 
of,  he  declared,  he  was  a  mortgagee  within  the  act,  and  ordered,  that  od 
payment  of  the  mort^e  money  there  should  be  a  conveyance  to  the 
mor^agor.    Ex  Relatione. 


HEARLE  V.  GREENBANE,  August  3, 1749. 

(Reg.  Lib.  1748.  A.  fol.  698.) 

S.  C.  3  Atk.  695.  Quod  eiiie^— Infancy— Power^CoTertore—M^.  de? ieee  in  tngt  for 
•oleand  eeparate  uie  of  bit  daagbter  (a  feme  covert)  for  lifb,  and  to  be  at  berown  dis-. 
poeal,  with  power  notwitbetanding  oovertore  to  diepiose  thereof.  She  when  nineteen, 
m  ponaanoe  of  her  power,  diepoeee  of  it  by  will :  this  not  a  good  ezecntion  of  the  power 
ae  to  the  real  estate,  which  may  be  claimed  b^  the  heir  at  law,  although  at  the  mmo 
time  claiming  a  legacy ;  nor  is  the  husband  intitled  to  be  tenant  by  curtesy  (1). 

Inftmt  at  seTonteen  may  doTise  personal  estate.  Feme  corert  may  dispose  of  her  sepaiata 
tstote  (S). 

A  power  giren  generally  cannot  be  ezeented  by  infant  (3).  What  powers  infant  may  exe- 
cute. 

Power  coupled  with  an  interest,  different  from  a  naked  power. 

A  will  void  9M  to  land :  heir  at  law  may  notwithstanding  claim  a  legacy. 

There  must  be  a  seisin  in  law  or  equity  to  intitle  husband  to  be  tenant  by  curtesy. 

Interest— Where  the  court  will  or  will  not  give  interest  for  legacy  before  payable. 

(/)  This  cause  came  before  the  court  in  two  bills :  the  original  by  the 

Slamtiffi  as  devisees  and  readuary  legatees  of  Mary  fVinsmoret  wife  of 
Villiam  Winsmore^  a  bankrupt,  to  have  an  appointment  made  bv  her  of 
a  real  estate,  devised  to  her  by  her  father  Doctor  Worthy  established ; 
and  that  the  executors  might  account  with  the  plaintiffi  for  the  real  and 
personal  estate  of  Doctor  norths  after  raising  £8000  and  other  legacies, 
bequeathed  by  the  will  of  Jlfaiy  Winsmore:  and  thatJtfary  fftm- 
[  299  ]   more  the  infant  might  convey  the  freehold,  copyhold,  and  lease* 
hold  estate  to  theuL 
The  cross  biU  was  brought  by  the  assignees,  under  the  commission  of 
bankruptcy  against  fVilliam  Winsmore^  that  they,  as  standing  in  his  place, 

(0  1  Brown,  147. 


(1)  SeeSAsddMiT.  Goodrich  8  ¥08.481. 

(2)  Vide  ante,  183.    Post,  617. 6ia    2  Vol.  76. 190.  and  3  Ves.  438. 

(3)  See  9  Vee.  471. 
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might  have  the  benefit  of  every  thing  which  Jihry  Winsmore  was  intitled 
to,  as  belonging  to  her  husband,  and  to  have  an  account  of  the  freeholdy 
copyhold  and  leasehold  estate  of  Doctor  Worthy  and  of  the  real  and  per- 
sonal estate  of  Dorothy  Price:  and  that  if  the  legal  interest  of  the  lease- 
hold estate  remained  in  any  of  the  parties,  they  should  convey  it  to  the 
assignees. 

lK>ctor  Worlk  had  an  onlj  daughter  about  sixteen  or  seventeen  years  of 
age.  WHliam  Winsmore,  in  December^  1739,  married  her  clandestinely^ 
without  the  consent  of  her  father,  who  was  offended  with  her ;  but,  as  she 
was  young,  was  more  ofiended  with  the  husband,  who  made  her  believe 
he  was  a  man  of  fortune ;  and  in  like  manner  imposed  on  her  father,  and 
got  from  him  about  £1400  which  Mary  was  intitled  to  from  her  aunt  Do- 
rothy Price.  Within  three  months  after  the  marriage,  a  comoussion  of 
bankruptcy  issued  against  the  husband ;  and  in  June  1741,  Miry  the  in- 
fent  was  bom. 

August  1742,  Doctor  VForth  made  his  wiU,  and  died :  thereby  eivine 
some  legacies  and  charities,  he  devised  his  freehold,  oopyhold,  and  le^ 
estate  whatsoever  and  wheresoever,  and  all  his  leasehold  estate,  to  two 
trustees,  their  heirs,  executors,  administrators  and  assigns,  in  trust,  to  ap« 
ply  the  residue,  after  p^ing  their  own  changes,  to  the  sole  and  proper  use 
of'^  his  daughter  Mary  Winsmore  during  her  life,  and  to  be  at  her  msposal, 
and  not  subject  to  the  debts  or  controm  of  her  husband ;  her  receipts  to  be 
good ;  and  to  permit  her  deed  or  writing,  executed  in  the  presence  of  three 
or  more  witnesses,  notwithstanding  her  coverture,  to  give  and  dispose  of 
all  his  freehold,  copyhold  and  leasehold  estate,  as  she  shall  think  fit ;  sBe 
having  a  particular  regard  to  his  poor  relations  in  Comaall :  and  gave  to 
the  same  trustees,  whom  he  made  joint  executors^  his  personal  estate  in 
trust  for  the  sole  and  separate  use  of  Miry  Wimmoref  and  to  be  at  her 
disposal,  and  not  subject  to  the  debts  or  controul  of  her  husband. 

October  1742,  Mary  Winsmore  then  under  the  age  of  ^1,  though  above 
17,  after  the  husband's  bankruptcy,  and  living  separate  from  him,  made  her 
will ;  [See  3  Atk.  697.]  and  thereby  in  pursuance  of  her  power  in  her  fk- 
ther's  will,  gave  to  her  daughter  Mary  £100  per  ann.  till  she  attain  the  age 
of  ten,  and  after  that  £150  oer  ann.  Wi  twenty-one :  these  sums  to  be  applied 
for  her  maintenance  and  education^  and  gave  her  £8000  to  be  paid  her  when 
she  attains  twenty-one  ;  but  if  she  died  before  taenty-one  with" 
out  issue  of  her  body  living  at  her  death,  she  gave  the  £8000  to  [  300  } 
two  other  persons,  viz*  Hearle^  one  of  thie  plaintifi  in  the  original 
cause,  and  Henry  Worth,  to  be  paid  within  ten  months  after  the  decease 
of  her  daughter :  she  then  gave  legacies  to  some  poor  relations ;  appoint- 
ing the  two  trustees  in  her  father's  will,  and  two  others  joint  executors, 
guardians  and  trustees  to  her  daughter :  then  devised  the  residue  of  her 
real  and  personal  estate  to  the  plaintiffi,  the  two  Hearles,  their  heirs,  ex- 
ecutors and  administrators  for  ever,  as  tenants  in  common,  not  as  joint- 
tenants,  charged  as  aforesaid. 

Mary  Winsmore  had  four  kinds  of  estates ;  first,  a  leasehold,  originally 
of  ninety  years  under  a  church  lease,  to  which  she  was  clearly  intitled 
under  her  father's  marriage-settlement ;  but  the  term  expired ;  and  when 
it  was  to  be  renewed  by  the  Dean  and  Chapter  of  W^rcesier^  it  was  paade 
a  lease  for  three  lives :  next  a  personal  estate,  coming  to  her  from  her  aunt 
Price  ;  and  some  copyholds  which  were  admitted  to  be  considered  by  the 
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custom  of  the  manor  as  chattel  interests:  thirdly,  the  personal  estate  of 
her  father:  fourthly,  his  real  estate. 

For  the  infant  daughter^  [defendant  (1).]    Wherever  the  inability  of  iii- 
fitDcy  prevents  the  alienation  of  land  by  virtue  of  ownership,  it  prevents 
an  indirect  alienation  by  a  power ;  because,  it  is  a  natural  inability,  Groat 
want  of  discretion,    before  the  statute  of  uses,  all  diese  powers  were 
merely  uses ;  and  where  a  person  could  not  alien  the  estate  at  law,  he 
could  not  alien  the  use  in  equity,  which  followed  the  law :  so  that  if  be 
could  not  do  it  by  feoffinent,  he  could  not  convey  the  use  of  it :  but  where 
by  custom  he  could  sooner  pass  it,  that  incapacity  determines  sooner,  and 
he  might  sooner  dispose  of  the  use.    This  court  never  establishes  general 
rules  contrary  to  the  rules  of  the  common  or  statute  law ;  and  before  the 
statute  of  uses,  never  suffered  an  infant  to  pass  the  use,  where  he  could  not 
do  it  by  law.    By  the  statute  of  use,  these  powers  got  into  the  conmion 
law,  and  are  moulded  in  it :  the  first  power  was  by  the  statute  of  H.  8. 
to  tenant  in  tail  to  make  leases,  which  would  bind  the  remainder-man  and 
issue  in  tail.    That  statute  does  not  say  tenant  in  tail  offM  age  ;  and  yet 
there  i&  no  doubt,  whether  tenant  in  tail  within  age  under  tiiat  statute 
could  execute  tha^  power  of  making  leases.    Then  the  statute  of  wills, 
giving  power  to  every  person  having  land  to  de%*ise,  does  not  say  every 
person  of  full  age;  but  tne  law  operates  on  that  power  given,  and  says,  no 
person  disabled  shall  devise:  therefore  no  person  under  twenty-one  can, 
it  being  considered  as  the  same  as  the  inability  of  a  person  non  compos. 
In  Sid.  162,  it  is  held,  that  an  infant  making  a  will,  living  ajfler  twentj- 
one,  and  not  revokii^,  it  was  not  ^  good  will,  nor  to  be  read  as  evidence 
to  a  jury.    In  most  families  the  settlements  are  as  strict  as  the  law  will 
admit,  and  a  power  given  to  every  tenant  for  life  to  make  leases  or  joint- 
ures: and  in  none  of  these  cases  was  it  ever  held,  that  an  infant 
[  301  ]    under  that  power  make  a  good  one:  and  this  happening  every 
day  and  never  done,  is  a  good  argument  that  it  cannot  be  done: 
according  to  Co.  lAt.  this  is  to  be  dutinguished  from  the  case  of  making  a 
valid  jointure  by  a  power  from  i^reements  of  infants  in  consideration  of 
marriage;  which  the  court  will,  because  reciprocal,  carry  into  execution, 
or  at  least  let  the  party  refusing  have  no  benefit  of  it.    Several  acts  of 
parliament  have  been  purposely  made  to  enable  infants  to  make  jointures ; 
and  yet  in  none  of  these  settlements  is  the  ability  of  i^e  expressed,  but 
implied.    It  is  a  positive  rule  of  law,  that  till  twenty-one  he  shall  be  to 
this  purpose  as  of  a  month  old  only:  so  that  such  a  power  to  an  infant 
would  not  be  good,  though  by  express  words :  although  the  law  to  some 
purposes  distinguishes  his  ^e,  which  might  be  from  the  Ecclesiastical\Ksi9  ; 
it  never  having  been  implied  in  the  power  given  by  statute  or  settlement ; 
if  it  tan  be,  there  must  be  very  strong  words  for  it.    And  considering  the 
circumstances  of  the  daughter  at  the  time,  and  (hat  this  is  only  a  power 
out  of  the  ownership,  the  father,  supposing  he  could  give  that  power  to 
the  infant  over  bis  estate,  could  never  intend  it :  his  only  view  was  to 
make  her  a  feme  sole ;  it  being  all  in  opposition  to  her  husband.    There 
is  a  distinction  between  the  inability  of  a  feme  covert,  and  of  infancy; 
which  is  natural  inability ;  not  so  of  the  other.    If  she,  being  a  lunatic 
had  done  it,  that  would  be  void ;  so  of  infancy :  this  will  cannot  be  read  in 

(1)  See  the  arguments  rather  more  fully,  3  Atk.  698,  &c 
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evidence  to  a  jurVy  who  must  return  no  devise  ;  then  this  court  cannot 
make  it  good.  But  then  supposing  the  will  void :  whether  the  plainliffi 
who  claim  the  real  estate  subject  to  the  legacies,  are  not  intitled  to  put 
the  defendant  the  infant  to  her  election,  whether  she  will  claim  the  lega- 
cy of  £8000  or  the  lands  by  descent ;  upon  the  rule  of  not  disputing  a  will 
in  any  part,  under  which  you  claim  ?  That  rule  is  true,  properly  under- 
stood, viz.  that  wherever  a  person  claims  under  a  will,  and  by  the  same 
will  (pi'operiy  executed)  land  or  any  thing  else  is  devised  to  another,  which 
the  testator  nad  not  a  title  to,  the  person  claiming  under  the  will  shall  not 
.  dispute  that  title ;  the  will  manifesting  his  intent  how  the  whole  should 
go :  but  that  rule  does  not  go  to  make  good  no  will ;  which  is  the  present 
case,  and  not  of  a  will  impeached  for  want  of  title  in  the  testator ;  this  . 
being  like  a  devise  to  a  charitable  use,  since  the  statute,  for  a  want  of 
capsicity  in  the  testator,  is  not  want  of  title.  Another  question  is,  with 
the  assignees  of  the  husband ;  that  his  wife  being  seized  in  fee,  and  he 
having  a  child  by  her,  b  intitled  to  be  tenant  by  curtesy^  and  that  they 
stand  in  his  place :  there  may  indeed  be  tenant  by  curtesy  of  a  trust :  and 
in  Cashb^um  v.  English  (1),  his  lordship  determined  a  tenancy  by  curtesy 
of  money,  to  be  laid  out  in  land :  but  that  will  not  aff^t  the  present  case ; 
for  as  it  is  a  direction  of  the  trust  of  an  estate,  the  rule  of  law  is  to  be 
followed.  Where  the  legal  estate  executed  would  make  the  husband  te- 
nant by  curtesy f  he  shall  be  so :  but  the  court  will  not  do  it, 
wherever  the  intent  of  the  declaration  of  trust  is,  that  the  hus-  [  302  ] 
band's  right  to  be  tenant  by  curtesy  shall  be  excluded :  because 
if  the  trustees  were  to  execute  it,  they  must  exclude  his  right  recording 
to  the  intent ;  which  here  is,  that  he  should  have  no  interest  in  it.  There 
are  two  strong  cases  for  this.  Sands  v.  Dixweli,  where  from  the  intent  of 
the  parties  to  exclude  tenancy  by  curtesy,  his  Lordship  turned  words  of 
limitation  into  words  of  purchase,  to  preserve  the  intent:  But  Bennet  v. 
Davis,  2  P.  fVms.  316,  is  still  stronger.  Another  question  is,  as  to  the  in- 
terest of  the  £8000,  which  being  a  gift  to  a  child,  she  is  entitled  to  interest 
even  before  the  time  of  payment :  and  as  to  the  personal  estate  of  the  aunt, 
the  assignees  cannot  come  at  it  in  equity,  without  making  a  provision  for 
the  child. 

For  plaintiffs.  As  to  the  interest  of  the  £8000,  a  particular  mainte- 
nance being  given,  not  out  of  the  interest  of  the  £8000,  but  being  a  gener- 
al gift  out  of  the  bulk  of  the  estate,  it  takes  off  the  presumption,  that  in 
the  mean  time  interest  shall  go  for  the  benefit  of  the  infant,  for  whose 
benefit  there  is  no  occasion  to  presume  it  was  intended  to  accumulate,  be- 
cause the  time  is  postponed  with  regard  to  the  circumstances  of  the  infant, 
to  whom  it  is  given ;  not  for  the  representatives,  who  could  not  be  in 
view :  the  persons  regarded  were  the  plaintifi^,  to  whom  all  the  residue 
is  given.  As  to  the  devising  the  estate  itself,  it  depends  on  two  questions: 
whether  it  was  the  intent  oi  the  testator,  that  she  should  have  this  power 
during  her  infancy  ?  And  if  he  intended,  and  so  expressed  it,  whether  m 
law  or  equity  it  can  have  effect?  The  circumstances  at  making  the  will 
are  certainly  proper  to  be  considered ;  and  the  testator  had  a  point  in 
view,  which  could  not  be  answered  but  by  giving  her  power  to  receive 
the  profits  immediately  after  his  death,  and  then  it  must  be  to  dispose  of  it 
^ ;  the  point  in  view  being  to  keep  every  thing  out  of  the  husband's 

(1)  1  Atk.  609. 
VoL  I.  O  o 
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power ;  nor  is  there  any  thing  to  prevent  this  intent  from  taking  place. 
An  infant  may  present  to  a  church ;  may  do  thb,  as  well  as  declare  the 
uses  of  a  fine  and  recovery ;  and  may  by  custom  at  a  certain  age  make  a 
conveyance,  and  the  law  will  ingraft  on  such  custom,  and  carry  it  further: 
as  appears  from  Lord  Buckhursfs  case,  Moor  612.  who  puts  the  case  of  an 
infant's  having  power  to  make  a  feoffment  by  custom,  and  making  a  feofi^ 
ment  to  the  uses  of  his  will ;  that,  though  void  as  a  will,  because  of 
his  infancy,  shall  serve  as  a  declaration  of  the  uses  of  the  feoffment ; 
which  is  not  to  be  distinguished  from  the  present  case.  If  indeed  this 
does  not  operate  by  way  of  execution  of  a  power,  but  as  disposing  of  her 
interest,  it  would  not  be  good :  but  it  operates  by  the  power,  as  she  recit- 
ed it ;  and  the  rule  of  law  is,  that  where  there  are  two  ways  of  doing 
the  same  thing,  if  it  cannot  by  one,  it  shall  by  the  other.  Sir  Edward 
Clere^s  case,  6  Co.  17  6.  determined  in  Rich  v.  Beaumont^  in  the  House  of 
Lords,  that  a  feme  covert  may  execute  such  a  power  (1). 
[  303  ]  Then  why  may  not  an  infant  of  the  age  of  discretion?  The 
disability  of  an  infant  is  not  a  natural  disability,  because  it  is  by 
a  positive  law ;  and  then  the  same  rule  of  justice  affecting  one  positive 
disability  will  affect  another:  and  the  disability  of  a  feme  covert  is  strong- 
er than  that  of  infancy ;  for  to  an  action  upon  a  bond  she  may  plead  non 
est  factum  ;  an  infant  must  plead  infancy,  sic  non  est  factum.  If  it  isaked, 
at  what  age  an  infant  may  do  this?  The  answer  is,  whenever  he  is  capa- 
ble of  doing  it.  In  this  case  no  doubt  or  nicety ;  the  infant  being  above 
nineteen;  having  as  much  discretion  as  if  she  had  lived  two  years 
longer;  and  thb  court  will  judge  of  the  personal  discretion  of  the  infant. 
But  one  non  compos  cannot  execute  any  power,  as  to  act  as  an  attorney, 
&c.  because  he  njis  no  mind.  Where  an  infant  acts  in  auter  droit,  he  is 
capable  of  acting,  not  hurting  himself;  it  being  the  fault  of  the  party 
trusting  him;  so  that  an  infant  executor  may  sell  under  a  power  by  the 
will.  But  if  this  execution,  and  so  the  will,  is  bad,  yet  have  the  plaintifis 
a  ground  in  equity,  that  the  estate  shall  go  according  to  the  will,  fi-om  the 
defendant's  claim  of  a  legacy  of  £8000  under  the  will ;  as  in  J>fnys  v. 
Mordaunt  (2).  The  £8000  cannot  be  claimed  but  under  that  will ;  which 
cannot  indeed  be  read  as  to  the  giving  the  estate  itself,  supposing  it  does 
not  pass  thereby ;  but  as  to  the  intent  of  the  condition  of  performing  the 
other  part,  it  may  be  read.  As  to  the  tenancy  by  curtesy,  the  pljuntiflfe 
are  thereby  affected,  and  there  is  no  ground  for  it,  so  that  there  must  be 
a  seisin  in  possession. 

The  cause  was  heard  last  May  ;  and  involving  several  material  points. 
Lord  Chancellor  took  time  to  consider  of  it,  and  now  delivered  his  opinion. 

As  to  the  first  kind  of  estate  which  Mary  Winsmore  had,  being  a  free- 
hold lease,  her  husband  might  be  intitled  thereto  during  her  life ;  but  up- 
on her  deathat  came  to  her  daughter  as  special  occupant:  so  that  the 
husband  is  not  intitled  to  be  a  tenant  by  Curtesy  of  it ;  and  the  assignees 
cannot  claim  it :  nor  can  the  power  on  Doctor  tVorth's  will  affect  it,  being 
taken  as  a  ourchaser.  So  that  is  to  be  laid  out  of  the  case,  as  neither 
the  plaintiffi  in  the  original  or  cross  cause  can  claim  it 

As  to  the  personal  estate  of  her  father :  it  is  given  to  her  separate  use ; 
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in  which  case  it  is  a  rule  of  the  court  (u),  that  a  feme  covert  may  dis- 
pose of  it :  and  this  is  clear  of  the  objection  made  as  to  the  real  estate ;  be- 
cause she  was  above  the  age  of  seventeen,  at  which  age,  if  sole,  she 
might  make  a  will.  Nay  the  books  say,  if  above  fourteen,  the  will  is 
therefore  a  good  appointment  of  the  personal. 

But  as  to  the  real  estate,  the  principal  question  is,  whether  her  will  is 
a  good  execution  of  the  power  in  her  lather's  will  ?  And  upon 
this  there  are  three  questions.  First,  whether  the  power  is  [  304  ] 
well  executed?  Secondly,  whether  the  plaintiff  who  claim  the 
real  estate  subject  to  the  legacies,  are  not  intitled  to  put  the  infant  to  her 
election :  and  if  she  will  take  the  £8000,  whether  she  will  be  admitted 
in  equity  to  contradict  and  defeat  her  mother's  will  as  to  the  real  estate  ? 
Thirdly,  whether  the  bankrupt  is  intitled  to  be  tenant  by  curtesy  ? 

The  first  is  a  considerable  question,  and  never  determined,  that  I  know 
of.  I  can  find  no  case,  where  a  power  given  generally  can  be  executed  by 
an  infant :  and  therefore  I  will  make  none.  As  to  the  general  question  con- 
cerning powers,  it  must  be  admitted  there  are  some  kind  of  powers  an  in- 
fant may  execute:  as  where  he  is  a  mere  instrument  or  conduit  pipe, 
where  no  prudence  or  discretion  is  required,  or  where  his  right  is  not  af- 
fected. 1  Inst.  52.  A.  "  Few  persons  are  disabled  to  be  private  attornies 
to  deliver  seisin  ;  for  monks,  infants,  feme  coverts,  d«:.  may  be  attornies." 
As  this  opinion  of  Lord  Cokt  is  delivered  it  seems  at  first,  as  if  he  meant  only 
to  deliver  seisin :  which  b  merely  a  ministerial  act :  although  the  latter 
words  are  general  Yet  he  himself,  1  Inst.  128.  A,  says,  that  an  infant 
cannot  be  an  attorney :  it  is  therefore  pretty  much  undetermined,  how 
far  infants  can  be  attornies,  unless  to  deliver  seisin  or  such  a  ministerial 
act  But  that  is  different  from  these  kind  of  powers.  These  powers  over 
real  estates,  were  introduced  by  the  statute  of  uses ;  for  before  that  they 
were  done  by  way  of  condition ;  and  as  before  the  statute  a  man  might 
execute  a  power  over  an  use,  so  he  may  still.  At  common  law  an  infant 
might  have  performed  a  condition ;  that  is  a  condition  for  his  benefit :  so 
he  might  make  a  feoffment  of  part  of  it  to  3.  S.  or  else  to  lose  the  whole 
estate.  But,  as  to  the  other  kind  of  powers  to  be  executed  by  infants,  I 
find  no  authority  for  it  An  infant  may  undoubtedly  present  to  a  church, 
but  he  cannot  execute  this  power  in  like  manner.  He  may  present  by 
guardian,  if  only  a  month  old :  and  the  strong  ground  of  that  is,  there  is 
no  inconvenience ;  because  the  bishop  is  to  judge  of  the  clerk's  ability. 
The  instances  of  fine  and  recovery  are  to  be  laid  out  of  the  case:  the  law 
allowing  of  infants  declaring  the  uses  thereon  for  want  of  remedy ;  for  in 
the  case  of  an  infant's  fine,  during  non-age,  if  trror  brought,  and  to  be 
tried  by  inspection,  it  may  be  reversed :  but  if  not  reversed,  the  fine 
stands.  And  if  the  fine  stands,  the  declaration  of  the  uses  is  the  same  con- 
veyance, and  therefore  that  will  stand ;  for  on  matter  of  record  he  is  ta- 
ken to  be  a  person  of  full  age,  and  none  must  be  admitted  to  aver  the  con- 
trary. No  argument  can  be  drawn  from  custom,  custom  difiering  from 
private  powers  given  in  general ;  custom  is  Ltx  Loci,  and  is  al-  / 
ways  presumed  to  have  a  reasonable  commencement ;  and  such  [  305  ] 
a  custom,  that  an  infant  at  fifteen  may  make  a  feoffment,  is  the 
same  as  if  a  private  act  of  parliament  was  made  to  give  infants  such  a 

(u)  She  being  considered  a  feme  sole  aa  that,  Pott,  518.    9  Vol.  190, 75. 
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power.  The  case  put  by  Moor  has  a  semblance  to  the  execution  of  a 
power :  but  was  put  only  arguendo  at  the  bar ;  he  cited  no  case  for  it :  nor 
can  1  find  any  authority  to  support  it :  the  cases  being  rather  to  the  con- 
trary- 21  £.  4.  24.  B.  Bro.  Custom,  pi.  60,  2.  Rol.  Ab.  779,  that  if  an  in- 
fant makes  a  feoffment  of  Gavelkind  land  warranted  by  the  custom,  and  it 
is  to  his  own  use,  if  he  makes  a  will  of  the  use,  it  is  void ;  unless  the  cus- 
tom will  warrant  it,  the  devise  is  not  good,  for  the  custom  must  be  taken 
strictly.  And  in  my  apprehension  this  differs  little  from  the  case  put  by 
Moor  ;  for  before  the  statute  of  uses,  one  might  devise  the  use,  and  the  will 
would  be  a  good  direction  for  the  use.  If  so  that  one,  who  has  a  feoffment 
to  his  own  use,  might  devise,  yet  according  to  the  case  in  RoL  M.  the  use 
there  could  not  be  devised  by  will :  which  is  a  direct  contradiction  to  the 
case  put  by  Moor,  arguendo  ;  and  therefore  I  take  that  case  now  to  be 
law.  It  is  said,  that  a  feme  covert  may  execute  a  power ;  (which  was  so 
determined  in  Rich  v.  Beaumont  upon  the  execution  of  a  power,  created 
before  she  was  covert :  and  so  in  a  case  before  Liord  King)  (1),  so  a  power 
to  a  feme  covert  to  make  leases  is  good ;  and  therefore  why  not  this  by  an 
infant  of  the  age  of  discretion  ?  1  take  it  in  law  (x),  that  the  disability  of 
an  infant  with  respect  to  the  real  estate  is  more  favoured  and  a  stronger  disa- 
bility, than  that  of  feme  coverts.  In  Hob.  95,  there  are  some  cases  put : 
and  there  is  a  marginal  note  very  material.  And  here  I  will  take  notice, 
that  the  notes  in  Hob.  are  allowed  to  be  his  own.  The  note  is  this,  '*  cover- 
ture was  not  at  common  law  so  far  protected  as  infancy,  and  some  other 
disabilities,  as  sane  memory,  &cJ*  the  ground  of  the  disability  being  not 
from  want  of  judgment,  but  from  being  under  the  power  of  her  husband; 
she  having  as  much  judgment  as  if  discovert :  this  is  the  reason  why  she 
is  examined  upon  sunering  a  recovery.  But  no  examiiiation  of  an  infant 
to  make  his  recovery  good  (y) ;  his  disability  arising  from  want  of  judg- 
ment. I  will  mention  some  other  cases.  1  Inst.  246, 403,  that  a  woman 
disseisee  marries;  disseisor  die^  seized:  that  shall  take  away  her  entry 
after  her  husband's  death,  unless  she  was  within  age  at  the  time  of  the 
marriage;  for  then  no  folly  can  be  accounted  in  her  in  taking  such  hus- 
band, as  would  not  enter  before  the  descent  This  shews,  that  the  disa- 
bility of  an  infant  arises  from  want  of  judgment:  in  10  Co.  43.  A.  Mary 
Portington*s  case,  a  conunon  recovery  against  husband  and  wife  is  good; 
but  not  against  an  infant,  who  has  not  such  a  disposing  power  of  the  land 
as  they  have,  but  is  tout  ousterment  disabled  by  law,  to  convey  or  transfer 
his  inheritance  or  freehold  during  minority :  but  she  is  said  here  to  be  of 
as  much  discretion  as  if  she  had  lived  two  years  loiter ;  and  that  the 
court  will  iud^e  of  the  infant's  personal  discretion.    This  would  be  intro- 

ductive  of  the  utmost  inconvenience,  and  a  power  with  which  1 
[  306  ]    should  be  very  sorry  to  be  trusted.      There  is  a  variety  of 

opinions  of  people's  ability  and  judgment;  and  in  these  cases  it 
cannot  be  known  till  after  the  death  of  the  party.  The  words  of  Hob. 
225.  are  material,  of  a  feoffment  by  an  infant  by  custom,  that  in  pleading, 

(x)  Money  to  be  laid  ont  in  land  by  a  private  act  of  parliament,  an  infant  cannot  elect 
to  take  it  as  money.    2  Brown,  56. 

(y)  Infants  bound  if  conuaant  of  their  right  2  Vol.  212.  Infant  bound  to  a  fair  and 
reasonable  marriage  settlement,  but  the  covenants  ard  not  to  be  construed  too  strictly.  1 
Brown,  152. 

(1)  Lady  TravgPa  case.    See  the  principal  case  in  3  Atk. 
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an  age  certain  must  be  set  down,  and  not  left  to  the  measuring  a  yard  of 
cloth,  &c    These  general  cases  determine  me  in  my  opinion,  that  this  can- 
Dot  be  good.    Private  acts  of  pariiament  have  been  made  to  enable  in- 
puts to  execute  powers:   as  in   Sir  Thomans  Parkings  case.     1  have 
searched,  and  the  only  case  I  can  find,  of  a  power  executed  by  an  infant 
is  Lord  Kilmurry  v.  Dr.  Gray  (generally  cited  for  another  purpose)  which 
is  cited,  and  more  particularly  stated  in  Evelyn  v.  Eveljfn,  2  P.  Wms.  069.  I 
have  sent  for  the  decree;  and  it  does  look  there,  as  if  it  was  a  power  exe- 
cuted Wan  infant;  but  it  was  by  virtue  of  a  private  act  of  parliament : 
I  sent  for  that  act  of  parliament,  and  there  is  an  express  clause  to  make 
good  all  acts  to  be  done  by  him  relating  to  the  settlement  by  that  act ; 
which  should  notwithstanding  his  odnority  be  as  valid  and  efllectual,  as  if 
at  the  time  of  making  he  was  of  full  age.    So  that  this  is  clearly  a  power 
arising  fi-om  an  act  of  parliament,  and  no  colour  of  an  authority  for  a  gene- 
ral power.    Taking  it  therefore  in  general,  I  am  of  opinion  an  infant  cannot 
execute  a  power,  but  next  it  must  be  considered,  whether  any  thing  in  this 
case  is  particularly  to  this  purpose  ?  and  I  think,  there  is.    First  upon  the 
penning  of  the  power :  secondly,  as  it  is  a  power  coupled  with  an  interest, 
and  upon  the  penning  there  is  a  strong  objection  against  her  executing  it 
during  infancy ;  for  the  testator,  having  the   coverture  in  view,  has  ex- 
eluded  that,  giving  her  power  to  dispose,  notwithstanding  that,  and  would 
also  have  excluded  the  case  of  infancy,  had  he  so  intended ;  and  then  the 
rule  is,  €xpressio  unius  exclwio  alterisus.    He  might  not  think  there  was 
any  occasion  for  giving  her  power  during  infancy,  as  she  was  then  about 
nineteen ;  his  plam  view  being  to  secure  it  from  the  husband's  power,  and 
that  he  might  not  induce  or  cajole  her  to  part  with  it    Secondly,  this  is  a 
power  coupled  with  interest,  and  which  is  always  considered  different 
from  naked  powers.    It  was  admitted,  that  if  this  execution  was  to  operate 
on  the  estate  of  the  infant,  it  might  not  be  good  (z) ;  now  it  is  clearly  so,  for 
she  had  the  trust  in  equity  for  life,  with  the  trust  of  the  inheritance  in  her 
in  the  mean  time :  which  would  remain  in  herself,  if  not  disposed  d*,  and 
descend  to  her  daughter :  so  that  this  is  directly  a  power  over  her  own  inhe- 
ritance, which  cannot  be  executed  by  an  infant 

As  to  the  equity  of  the  plaintiffi  from  the  claim  of  the  £8000  legacy :  it  is 
true  it  was  determined  in  Noys  v.  Mordaunt^  2  Vtm.  581.  that  if  lands  in  fee 
are  given  to  one  child,  and  to  another  lands  entailed,  it  is  meant,  they  should 
release  to  each  other ;  and  the  court  has  gone  farther  since,  to  the  case  of  a 
personal  legacy.  But  still  I  am  of  opinion,  this  difiers  from  all  those  - 
cases :  and  the  infant  is  not  obliged  to  make  her  election ;  for  here  [  307  ] 
the  will  is  void.  And  when  the  obligation  arises  from  the  insuffi- 
ciency of  the  execution  or  invalidity  of  the  will,  there  is  no  case,  where  the 
legatee  is  obliged  to  make  an  election  (1) ;  for  there  is  no  will  of  the  land.  A 
man  devises  a  legacy  out  of  land  to  his  heir  at  law ;  and  the  land  to  another : 
the  will  is  not  well  executed  according  to  the  statutes  ot  frauds  for  the 
real  estate :  the  court  would  not  oblige  llie  heir  at  law  upon  accepting 

(«)  Naked  powers  conctrued  strictly,  powen  coupled  with  an  interest  liberally.    2  Vol. 
79. 

(1)  AlUer  if  there  be  an  expreu  condition  not  to  dispute  the  will.    Botdghtan  ?.  Boughr- 
/on,  S  Vol.  12. 


307  HEAKLE  V.   QRECNBANK.  [1749. 

the  legacy,  to  give  up  the  land.  This  differs  from  J^oyt  v.  Mordaunt  in 
the  reason  of  the  thing ;  there  the  testator  devised  some  lands  which  were, 
and  others  which  were  not  his  own :  and  the  court  said,  that  the  devisee 
should  suffer  the  lands  to  pass,  as  if  they  were  his  own :  but  here,  whether 
the  lands  were  her  own  or  not,  they  cannot  pass  by  the  will.  Another 
distinction  is,  Lord  Keeper  there  grounded  his  opinion  upon  the  father's 
disposing  his  estate  among  his  children ;  whereas  here  she  had  but  one 
child,  and  disposes  of  her  whole  real-estate  charged  with  legacies  to  the 
plaintiffi. 

As  to  the  claim  by  the  assignees  of  the  rents  and  profits  during  the 
bankrupt's  life  (a),  I  am  of  opinion,  he  is  not  in  titled  to  be  tenant  by  curie- 

8U  upon  the  ground  of  the  husband's  having  no  seisin  in  law  or  equity. 
y  the  father's  will  the  whole  legal  inheritance  was  vested  in  the  trustees, 
and  though  said  to  be  determined  in  Casbum  v.  English,  that  husband 
may  be  tenant  by  curtesy  of  a  trust  in  equity ;  yet  first  the  wife  must  have 
the  inheritance :  secondly,  there  must  be  a  seisin  of  the  freehold  during  the 
coverture.  That  the  wife  had  the  inheritance  is  true,  and  there  was 
a  kind  of  seisin ;  that  is  an  equity ;  a'trust  of  the  profits  for  her  Ufe :  but 
here  the  father,  whose  estate  it  was,  has  made  his  daughter  a /me  sole, 
eiving  her  the  profits  during  her  life ;  but  not  subject  to  the  controul  of 
her  husband.  Then  what  seisin  had  the  husband  in  equity  during  the 
coverture?  and  this  is  essential  to  a  tenancy  by  curttsy,  and  would  be  di- 
rectly contrary  to  the  intent  of  the  testator. 

But  as  to  the  interest  of  the  £S000, 1  am  of  opinion,  the  infant  daugh- 
ter is  not  intitled  thereto  till  twenty-one.  The  general  rule  is,  that  a1e- 
gacy  payable  at  a  certain  time  does  not  carry  interest  tilt  the  time  of  pay- 
ment comes ;  for  interest  is  given  for  delay  of  payment  (1).  If  interest  is 
given  in  mean  time,  the  representative  of  the  legatee  shall  recover  the 
legacy  immediately ;  but  if  not,  the  representatives  shall  not  recover  it, 
till  the  time  when  by  computation  the  infant  might  have  attained  his  age. 
The  ground  I  go  upon  is,  that  in  the  cases,  where  the  court  has  given  in- 
terest in  the  mean  time,  it  has  been,  where  interest  has  been  intended  by 
way  of  maintenance.  Here  the  testatrix  has  made  another  provision  for 
the  legatee's  maintenance,  and  not  to  arise  out  of  the  interest ;  for  then 
the  argument  would  be  stronger,  that  the  legacy  was  intended  to  carry 
interest  in  the  mean  time :  but  it  is  given  out  of  the  general 
[  308  ]  fund.  Another  thing  is  the  contingency ;  which  shews  it  was  in 
her  view  that  die  might  die  before  twenty-one.  There  are  in- 
deed several  cases,  where  the  court  has  given  interest ;  as  in  Asherty  v. 
Vernon  ,•  but  there  were  particular  reasons  for  it. 

Next  as  to  the  aunt's  personal  estate  a  question  has  been  started,  whe- 
ther, if  the  assi^ees  are  intitled  thereto,  (the  husband  gaining  a  matrimo- 
nial right,  which  survives  to  him,  and  cannot  be  affected  by  the  power  or 
appointment),  they  can  claim  it  in  equity,  without  being  obliged  to  make 
a  provision  for  the  daughter  ?  In  Jewson  v.  Moulson,  Mich.  16.  G.  2.  [2 
Atk.  417.]  I  was  of  opinion,  that  the  assignees  have  been  compellable  to 
make  a  settlement  for  a  wife,  where  the  husband  had  made  none.    But  I 

(a)  Ante,  176. 
(1)  Ante,  119. 
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can  find  no  case,  where  it  has  been  done  for  a  child :  I  do  not  say  it  can- 
not,  but  there  are  rcaaons  here  why  it  should  not  It  is  a  liberal  discretion, 
which  the  court  exercises  in  the  case  of  a  wife ;  and  in  this  case  the  child 
is  provided  for,  so  that  the  court  ought  not  to  make  this  the  first  instance ; 
for  she  is  intitled  to  the  real  estate,  and  to  £8000  out  of  the  personal  ; 
which  is  a  great  provision ;  and  the  court  will  not  make  a  stretch  in  equity 
in  the  case  of  a  child  thus  provided  for ;  and  on  the  other  hand  fair  credi- 
tors. But  the  £1400  paid  by  the  Doctor  to  the  bankrupt,  must  be  cono* 
dered  as  paid  out  of  the  personal  estate  of  the  atmt  (2). 

(2)  The  decree  is  stated  accurately,  3  Atk.  717^ 


BECKFORD  v.  TOBIN,  Novtmher  4,  174^ 
(Reg.  Lib.  1749.  A.  fol.  53.) 

Conttniction  of  will.  Intereit  of  legacy  from  death  of  teetator,  on  the  maniliitt  mte&t  av 
to  maintenance  (1). 

Where  interest  is  to  commence  from  the  death  of  testator,  and  not  from  the  end  of  a  year 
afYer  (2). 

Where  the  court  will  giro  less  than  the  legal  interest  for  a  legacy  charged  on  personal  es- 
tate, as  where  the  fund  did  not  produce  so  much,  and  the  intention  to  separate  the  balk 
of  Che  estate. 

Sir  James  Tobin  having  an  estate  in  Sovih  Sea  and  East-India  stock, 
leasehold,  and  some  shares  in  ships,  by  his  will  gave  £4000  to  two  tru9> 
tees,  to  be  paid  and  applied  in  such  manner  as  lie  should,  by  writing  un- 
der hand  and  seal  order  and  direct ;  making  them  and  two  other  persons 
executors. 

Afterward  by  a  codicil  he  directs  the  trustees  to  apply  the  £4000  to  the 
uses  of  a  boy  called  Michael^  aged  five  years,  and  then  living  with  John 
Tobin ;  and  his  maintenance  and  education  to  be  paid  out  of  the  interest  of 
that  £4000. 

This  was  an  appeal  from  a  decree  in  1739. 

For  the  appellant.  Interest  for  this  legacy  should  commence  from  the 
death  of  the  testator ;  and  as  to  the  rate  in  general,  where  it  is  out  of  per- 
sonal estate,  it  stands  as  a  debt  on  the  estate ;  and  therefore  is  a  debt 
which  will  bear  the  legal  course  of  interest,  as  even  a  voluntary  bond  will. 
So  a  contract  for  any  sum  with  interest  means  legal  interest,  and  here 
the  word  interest  is  mentioned.  In  several  cases  his  Lordship  has  deter- 
mined, that  a  general  legacy,  without  mention  of  interest  or 
any  time,  should  bear  five  per  cent,  and  it  is  the  constant  rule  [  309  } 
where  out  of  personal  estate ;  unless  an  intent  shewn  to  carry 
less  than  the  legal  interest :  but  not  so  where  out  of  land,  as  no  real  es- 
tate, commonly  speaking,  produces  more  than  four.  This  is  the  whole 
provision  for  an  infant :  and  by  one  obliged  by  nature  to  provide  for  him, 
as  his  illegitimate  son.  The  testator  has  given  interest,  and  the  court 
will  construe  it  legal  interest ;  which  takes  it  out  of  the  discretion  of  the 

(1)  Soe  Criekett  v.  Dolby,  3  Ves.  10.  MiUhtU  ▼.  Botffet,  ibid.  282.  SUtottl  t.  Bernard, 
6  Ves.  520.  Oibton  y.  Bott,  7  Ves.  89. 94. 97,  &c.  See  also  1  Sch.  and  Lef.  1 1.  and  Lam- 
bert V.  Parker,  Coop.  Rep.  Ch.  143. 

(2)  Vide  6  Ves.  250,  &«.    7  Ves.  97.    1  Sch.  and  Ltf.  16, 11, 12,  ^c 
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court,  as  much  as  if  the  testator  had  given  l^al  interest    No  laches  can 
he  imputed,  as  he  was  an  infant  at  the  time  of  the  decree. 

For  tht  residuary  legatee.    There  is  no  direction  in  the  will  to  pay  the 
interest  from  the  death  of  the  testator,  nor  any  thing  to  take  it  out  of  the 
common  case  of  a  legacy's  not  being  payable  till  one  year  after ;  the  pre- 
sumption in  favour  oia  legitimate  child  not  holding  in  the  case  of  one  who  is 
a  mere  stranger  having  a  l^acy.    The  time  of  making  the  will  in  1732  is 
material :  for  from  thence  to  the  time  of  the  decree  no  more  than  four 
could  be  got :  till  the  exigency  of  the  government  upon  the  war  with  Spain 
raised  the  value  of  money ;  and  then  the  court  where  out  of  personal  es- 
tate gave  five ;  because  the  value  of  money  was  five  in  government  securities. 
There  are  also  particular  circumstances  to  distinguish  this  legacy,  and  to 
give  but  (our  per  cent,  although  five  should  be  given  for  the  other  legacies 
in  the  will.    The  trustees  actually  have  the  money  in  their  own  hands;  if 
then  they  do  not  place  it  out,  as  they  ought,  the  court  will  make  them  pay 
that  interest,  which  could  have  been  got,  if  placed  out ;  beyond  which 
they  cannot  be  charged.    The  court  does  not  supply  in  favour  of  natural 
children  by  the  same  rules  as  for  legitimate  children ;  such  as  the  defect 
of  surrender,  and  the  mother's  covenant  to  stand  seised  to  the  use  of  her 
natural  child  is  void ;  there  being  no  blood.    It  cannot  be  reduced  to  a 
certain  rule  here,  what  interest  shall  be  given  for  a  legacy,  no  more  than 
at  law  what  damages  a  jury  shall  give :  wherever  the  thing  exceeds  the 
demand  for  it,  the  price  is  lowered.     So  in  money  as  well  as  other  commo- 
dities.   Elxigencies  will  vary  the  rate  of  interest ;  and  there  are  several 
cases  where  four  has  been  given,  though  out  of  a  personal  fund.    The  best 
rule  to  go  by  is,  what  interest  could  in  general  be  got  at  that  time ;  and 
there  was  no  fund  then,  upon  which  five  could  be  got    Land  or  govern- 
ment securities  were  the  only  two  things,  upon  which  the  trustees  could 
fairly  la^  it  out :  unless  perhaps  by  small  sums  to  tradesmen ;  upon  which 
if  any  failure,  the  court  would  make  them  sufier.    The  infant  only  ac- 
-quiesced  under  an  order  without  complaining  that  he  had  a  lower  rate  of 

interest  than  he  ought 
[  310  ] 

Lord  Chanokllor. 

As  to  the  first  question,  I  am  of  opinion,  that  in  this  particular  case 
there  ought  to  be  interest  from  the  death  (6)  of  the  testator,  and  not  only 
from  the  end  of  one  year  after.  *The  rule  is  true,  that  the  interest  of  a 
general  legacy,  for  which  no  time  is  appointed,  is  from  the  end  of  one 
year,  which  is  strengthened  by  the  statute  of  distribution  giving  one  year 
m  the  case  of  intestacy  to  distribute;  the  same  reason  holding  where 
there  is  a  will  and  executors :  yet  that  rule  was  not  founded  upon  that 
statute ;  being  a  rule  of  this  court  before ;  who  took  it  from  the  ecclesias- 
tical court,  which  gave  the  executor  a  year  to  get  in  the  estate,  and  pay 
the  legacy,  before  he  should  be  compelled  to  give  an  account,  &>c.  And 
as  this  court  has  a  concurrent  jurisdiction  in  me  case  of  legacies,  it  has 
followed  that  rule,  that  there  might  be  no  variance  in  the  rule  of  justice, 

(6)  Legacy  payable  within  a  year,  legatee  had  no  notice  of  the  legacy,  till  the  executor 
published  it  in  the  Gazette,  no  interest  shall  be  paid.    Pre.  Chan.  1 1. 

*  This  ii  the  rule  if  the  legacy  ia  out  of  the  personalty,  unless  the  time  of  payment  is 
mentioned,  but  if  out  of  the  realty  it  carries  interest  from  testator^s  death,  as  the  land 
yields  profits.  2  P.  Wms.  26.  2  Atk.  108.  Interest  from  a  ywr  after  testator's  death,  if 
specific  from  the  death.    2  Vol.  ^63. 
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and  allowed  that  time  of  a  year,  where  no  certain  time  was  mentioned. 
Yet  there  are  exceptions  thereto ;  one  of  which  is  the  case  of  a  legacy  by 
a  father  or  mother  to  a  legitimate  child,  whether  by  way  of  portion  or  not. 
If  it  is  given  generally,  the  court  will  give  interest  from  the  death  to  cre- 
ate a  provision  for  its  maintenance ;  and.  if  payable  at  a  certain  age,  and 
the  child  not  otherwise  provided  for,  the  court  will  give  interest  in  the 
mean  time  before  that  age.  But  the  court  has  not  extended  this  to  a  na- 
tural child  for  two  reasons :  first  from  the  rule  of  law  considering  a  na- 
tural child  as  no  relation ;  having  indeed  no  civil  blood.  Secondly,  that  it 
is  not  fit  for  a  court  of  justice  to  give  the  same  countenance  to  such  chil- 
dreti  as  in  the  case  of  legitimate  children :  and,  to  discountenance  prac- 
tices of  *hat  kind,  the  court  has  taken  them  to  be  out  of  all  such  provi- 
sions, as  the  supplying  defect  of  surrender  for  them,  (tc.  Bui  the  ground 
of  the  present  case  is  from  the  words  of  the  will  and  codicil :  although 
nothing  particular  can  be  inferred  from  the  penning  of  that  clause  in  the 
will,  unless  as  it  takes  in  the  act  he  did  afterward :  otherwise  there  is  no 
pretence  that  it  should  carry  interest  before  the  end  of  the  year.  But  in 
construction  of  the  legacy,  the  court  must  take  in  the  codieil,  which  must 
make  part  of,  and  have  the  same  effect  as  if  it  had  been  in  the  will ;  and 
then  it  amounts  to  a  legacy  in  trust :  the  trust  explains  the  intent,  governs 
and  directs  every  thing  relative,  and  consequently  the  time  of  payment. 
As  where  the  trust  imports  a  fee,  it  shall  be  so  construed ;  although  the 
words  of  the  devise  would  not  carry  it.  Then  consider  what  direction 
this  codicil  leaves  as  to  the  time  of  payment.  No  particular  time  for  the 
commencement  of  the  maintenance  and  education ;  which  must  be  meant 
continuing  throughout ;  and  during  the  whole  time,  the  £4000  must  car- 
ry some  interest.  The  court  has  s?iid,  that  interest  shall  follow  the  princi- 
pal, as  the  shadow  the  body,  and  that  in  the  case  of  collateral 
relations;  as  in  Fernon  v.  -^rcAer/y,  it  carried  interest  before  the  [  311  ] 
time  of  payment  came ;  although  the  testator  directed  payment 
at  the  time  of  marriage;  and  great  stress  was  laid  on  a  case  in  Lord  Not- 
tingham^s  time,  where  there  was  an  indication  of  separating  it  from  the 
bulk  of  the  estate :  but  there  is  something  decisive  here ;  that  unless  the 
court  makes  this  construction,  this  child,  if  he  died  within  the  year,  would 
have  no  maintenance :  then  no  one  could  expend  any  thing  thereout  for 
him,  and  whoever  had  maintained  him  would  have  lost  his  money. 

As  to  the  next  question;  in  general  the  court  exercises  as  large  a  dis- 
cretion as  to  the  rate  of  interest  upon  legacies,  where  interest  is  not  par- 
ticularly given,  as  in  any  case;  and  difficult  to  reduce  it  to  a  certain  rule. 
I  do  not  know,  that,  where  the  testator  has  said  interest,  the  court  has 
held  itself  so  bound,  as  insisted  upon  for  the  appellant,  to  give  the  legal 
interest :  but  supposing  for  argument  sake  it  is  so:  the  testator  has  taken 
for  granted,  the  £4000  will  carry  interest  It  is  to  be  considered  as  taken 
out  of  the  bulk  of  the  estate,  to  be  placed  out  by  the  trustees,  in  whose 
hands  the  codicil  has  considered  it  distinct  from  the  other  two  executors. 
There  cannot  be  a  stronger  implication,  than  that  his  intent  was  such, 
and  their  duty  was  to  have  placed  it  at  interest  as  soon  as  possible,  and 
thereout  his  maintenance  was  to  come;  which  was  his  view;  and  no  di- 
rection of  that  kmd  mentioned  so  as  to  confine  the  court  to  legal  interest. 
Then  what  discretion  is  to  be  used?  The  general  rule  has  been  between 
interest  of  legacies  charged  on  land,  and  on  personal  estate;  and  where 
Vol.  1.  P  p 
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nothing  more,  the  court  has  said,  that  land  never  produces  profit  equal  to 
the  interest  of  money,  and  will  follow  the  course  of  things  and  give  inter- 
est, where  chained  on  land,  one  per  cent,  lower  than  the  legal  interest 
So  it  is  when  the  legal  interest  was  at  six:  but  in  general,  where  a  legacy 
is  out  of  personal  estate,  the  court  gives  five  (1),  and  unless  that  is  taken 
to  be  a  sort  of  rule,  there  will  be  no  distinction  between  them.  I  agree, 
that  notwithstanding  this,  after  the  great  fall  of  the  value  of  money  and 
rate  of  interest,  in  many  cases,  where  the  court  was  to  give  interest  by 
discretion,  four  only  were  given,  when  upon  personal  estate  as  1  believe. 
Sir  Joseph  Jekyl  did;  yet  the  court  laid  hold  on  some  particular  rejison 
(although  perhaps  not  in  every  case,)  generally  on  some  inquiry  upon  what 
kind  of  fund  or  security  the  testator's  estate  is  placed  out :  and  in  some 
cases  sent  it  to  the  master  to  inquire,  and,  where  they  found  it  did  not 
produce  more  than  four,  directed  but  four;  there  being  then  no  certain 
rule,  I  will  not  vary  this  decree  as  to  the  rate  of  interest.  It  is  true  the 
appellant  was  an  infant  at  the  time  of  the  decree,  and  not  precluded  by 
the  order  made;  yet  his  making  no  complaint  is  a  kind  of  waiver.  It  now 
comes  before  me  on  the  general  report  of  the  master;  and  it  appears,  on 
what  kind  of  funds  the  estate  stood  out;  which,  1  believe,  computing 
round,  did  not  make  quite  four;  the  dividends  on  the  shares  of  ships  being 

merely  contingent.    But  there  is  another  reason  for  not  varying 
[  312  1    the  decree,  from  the  intention  of  separating  this  from  the  bulk; 

which  if  the  trustees  had  then  done,  and  placed  out,  it  could  not 
have  produced  more  than  four,  which  is  a  good  rule  to  go  by. 
But  as  to  the  tinie  of  commencement,  the  decree  should  be  varied. 

(1)  Not  10  now.    The  coort  allowi  bot  £4  per  cent.    Vide  6  Vas.  520,  ^ 


LACAM  V.  MERTINS,  Kov.  8, 1749. 

(Reg.  Lib.  1749.  B.  fol.  93.) 

5e«  5.  C  3  Atk.  1,  a/  tht  original  hearing^-^.  C.  1  Wilt.  34.— Marthallin;  anets,  by  lettinf 
aimple-contract  creditor  come  in  place  of  a  apecialty  creditor,  can  only  be  where  the 
gpecialty  creditor  had  a  remedy  againat  the  real  and  peraonal  aaseta  of  the  debtor  de- 
ceased whose  assets  are  in  question. 

Recital  of  a  debt  in  a  deed  under  hand  and  seal,  no  specialty  debt 

(r)  Mrs.  Hay  in  the  life  of  her  husband  levied  a  fine  of  her  estate, 
making  it  subject  to  a  debt  of  £2000  which  had  been  contracted  by  her 
husband.  After  his  death  she  borrows  a  further  sum  of  £400  and  by  an 
indorsement  agrees,  her  estate  so  pledged  should  stand  pledged  with  this 
£400  and  not  to  be  redeemed  without  payment  of  all  these  sums. 

The  question  now  was,  after  the  master*8  report,  how  far  simple-con- 
tract creditors  were  intitled  to  come  upon  her  real  estate,  in  the  place  of 
jqpecialty  creditors. 

Lord  Chancellor* 
(d)  The  rule  of  the  court,  as  to  marshalling  assets,  and  directing  dm* 

(r)  Ante,  52,  251. 

(rf)  The  general  rule,  is  that  where  one  claimant  has  more  than  one  fund  to  retort  to, 
end  another  has  only  one,  the  first  shaU  reeort  to  that  fond  on  which  the  aecond  has  no 
lien.    SAtk.S46. 
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ple-contract  creditors  to  stand  in  the  place  of  specialty  creditors  pro  tanto 
to  receive  satisfaction,  is  a  very  just  and  benencial  rule,  and  ought  to  be 
adhered  to:  and  the  court  leans  and  endeavours  to  bring  creditors  within 
that  f  ule,  and  extends  it,  that  all  the  creditors  may  receive  satisfaction. 
Yet  it  must  be  as  between  the  real  and  personal  assets  of  a  person  deceas- 
ed :  for  the  court  has  no  right,  to  marshal  the  assets  of  a  person  alive;  it 
not  being  subject  to  such  a  jurisdiction  of  equity  till  the  death.  Nor  can 
the  court  extend  this  relief  to  creditbrs  further  than  the  nature  of  the  con- 
tract will  support  it ;  therefore  it  must  be  a  specialty  creditor  of  the  per- 
son, whose  assets  are  in  question  (e);  such  as  might  have  remedy  against 
both  real  and  personal,  or  either,  of  the  debtor  deceased ;  it  not  being 
every  specialty  creditor,  in  whose  place  the  simple-contract  creditors  can 
come  to  affect  the  real  assets,  viz,  where  the  specialty  creditor  himself 
cannot  afiect  the  assets,  as  where  the  heirs  are  not  bound;  and  such  it  is 
here ;  heirs  not  being  bound  in  the  covenant 

Now  to  apply  these  general  rules  to  the  debts  in  question ;  for  such 
debts,  upon  which  there  might  be  remedy  against  her  in  her  life,  or  against 
her  representative  after  her  death.  Ihe  simple-contract  creditors  are  in- 
litled  to  receive  satisfaction  pro  ianto;  and  therefore  for  the 
£400  as  being  a  specialty  debt  upon  her  own  bond  after  the  [  313  ] 
husband's  death,  satisfied  out  of  her  personal  assets ;  but  not  as 
to  the  £2000,  which  there  is  no  ground  to  make  her  personal  debt,  or  any 
debt  of  her's.  It  was  originally  her  husband's  (/) :  nor  could  she  then 
make  herself  liable  by  contract  There  is  no  covenant  for  her  payment 
of  the  money  :  nor  is  there  such  a  covenant,  upon  which  any  remedy  could 
be  against  her  personal  estate,  unless  she  had  been  guilty  of  a  breach ;  all 
the  covenant  being,  that  the  estate  should  stand  charged.  This  covenantee 
therefore  could  not  have  brought  an  action  or  other  remedy  against  her 
or  her  representative,  because  no  breach.  Then  there  is  no  body,  in 
^hose  place  to  come  pro  tanto ;  and  this  is  a  case  for  which  the  court 
never  would  strain,  however  liberal  they  are  in  such  cases  in  the  con- 
struction for  creditors ;  for  it  is  material  in  this  case,  that  it  is  the  hus- 
band's debt ;  and  the  intent  was  not  to  change  the  nature  of  it,  and  to 
make  it  her  debt,  for  it  is  only  recited  in  the  deed ;  and  the  recital  of  a 
debt  under  hand  and  seal,  has  been  held  to  be  no  specialty  debt,  although 
recited  in  a  deed ;  for  it  musl  stand  on  its  own  force ;  and  so  I  have  known 
it  determined  by  Sir  Joseph  Jeh/L 

(e)  2  Brown,  107.    1  P.  Wim.  347.    2  P.  Wmi.  S64. 

if)  Bat  ih«  might  charge  her  own  eitete,  2  Atk.  384.    1  ?,  Wme.  264. 


BEARD  V.  TRAVERS,  J/ov.  9i;i3th],  1749, 

^       (Reg.  Lib.  1748.  A.  fol.  26.) 
Attempt  to  marry  a  ward  of  court  dandeetinelj. 
Oir  petition  relating  to  the  appointing  a  guardian  to  Miss  Herbert. 

Loan  Chancellor. 
Any  one,  as  Jimicus  Curia  may  make  application  for  and  in  the  behalf 
ef  an  infant,  though  no  relation;  as  is  often  done. 
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Iq  cases  relating  to  clandestine  marriage  hearsay  evidence  and  declara- 
tions are  no  defective  proof;  but  has  weight  with  the  court;  especially 
when  uncontradicted  by  any  thing  on  the  other  side. 

In  the  present  case  such  order  shall  be  made,  as  was  made  in  Barry  v. 
Smith,  and  in  Lord  Raymond^  case  by  Lord  Talbot ;  that  this  lady  be  not 

married  without  leave  of  the*  court :  and  that  neither  Lord  M — ,  or 

his  son,  have  any  access  to  her  by  letter  or  otherwise. 


[  314  ]  JOHNSON  r.  SMITH,  Nov,  10,  1749. 

(Reg.  Lib.  1749.  A.  foL  126.) 

Election — Deedpoli  not  delivered  (1),  bat  operating  at  the  death  of  grantor,  and  a  bond 
given  in  favour  of  a  natural  daughter.  She  was  put  to  her  election.  Gift  over,  on  AJ^u 
refusal  to  marrj  B.  The  forfeiture  held  not  to  take  place  from  an  offer  being  declin- 
ed once  or  twice,  but  from  a  more  formal  acknowledgment. 

(g)  Joseph  JoHjrsoif  having  only  a  natural  daughter,  who  lived  with 
him,  and  whom  he  maintained  and  educated,  expi*essing  great  love  and 
afiection  for  her;  in  1736,  having  then  a  real  estate  (the  annual  value  of 
which  did  not  appear)  and  also  a  personal  estate,  consisting  in  securities 
chiefly,  to  the  value  of  £7000,  in  consideration  of  love,  good  will,  and  af- 
fection, executed  an  assignment,  or  (as  it  was  commonly  called)  deed  of 
gift  to  her,  then  of  the  age  of  nineteen,  of  all  his  mortgages,  bonds,  bills, 
and  other  sums  he  had  at  interest,  to  hold  to  her,  her  heirs,  executors, 
and  so  forth,  from  thenceforth  to  her  and  their  proper  use  for  ever ;  "  as  / 
have  absolutely  and  of  my  own  accord,  set  and  put  in  further  ttstimonyy 

He  afterward  treated  these  securities  as  continuing  his  own ;  changing 
several,  calling  in,  and  placing  out  on  new  securities,  without  her  consent 

In  1742,  about  six  months  before  he  died,  he  executed  a  bond  to  her, 
with  condition  that  if  he,  his  heirs,  executors,  administrators  or  assigis 
should  pay  to  her,  her  heirs,  &c.  £10,000  within  three  months  next  after 
his  death,  then  the  obligation  to  be  void.  This  was  executed  and  deliver- 
ed to  her. 

He  afterward  made  his  will :  devising  his  real  estate  to  her  and  her 
heirs,  so  as  she  intermarried  with  William  Johnson  ;  but  if  she  refused  to 
marry  him,  he  gave  this  real  estate  to  William  Johnson,  and  his  heirs, 
making  her  executrix,  and  give  her  all  his  personal  estate,  under  the  de- 
scription of  all  goods,  chattels,  debts  and  personal  estate. 

She  refusing  to  marry  William  Johnson,  forfeited  the  real  estate  to 
him;  and  he  dying  devised  the  estate  to  his  father;  who  brought  this 
bill  against  her,  having  married  Sir  Edward  Smith,  to  have  the  personal 
estate  of  Joseph  Johnson  applied  in  exoneration  o(  his  real,  and  particu- 
larly toward  satisfaction  of  the  £10,000  claimed  by  her  on  the  bond. 

Which  brought  a  question  before  the  court,  whether  the  defendant 
was  intitled  to  the  benefit  of  the  assignment  by  the  deed  poll,  and  also  to 
the  bond  ?  It  being  argued  for  the  plaintiiT,  that  both  should  not  subsist ; 

(g)  1  Brown,  445. 


(1)  S«e  Peel;  v.Parrol/,  ante,  236^237. 
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for  the  court  leans  i^inst  double  portions,  even  in  the  case  of  legitimate 
children. 

For  defendant.    The  question  is,  whether  the  plaintiff  is  in-    [  315  ] 
titled  to  set  aside  this  deed  in  a  court  of  equity  1   consider 
it  in  two  views.    First,  whether  this  is  a  good  assignment  independent 
of  the  bond  ?  although  as  to  creditors  it  is  merely  voluntary :  yet  the  de* 
visee  or  grantee  of  the  real  estate  cannot  impeach,  or  come  into  equity 
to  prevent  a  recovery  upon  it.    Though  the  father  had  access  to  these 
securities  afterward,  she  had  the  custody  of  them ;  and  the  keeping  the 
key  is  evidence  of  the  possession,  actual  proof  of  the  delivery  to  her  is 
not  to  be  expected ;  and  if  she  had  possession  before,  that  excuses  de- 
livery.   Something  passed  by  this  assignment ;  for  though  by  grant  of 
bonds  and  securities  the  debts  do  not  pass,  the  paper,  wax,  &c.  does.     1 
InsL  32.  B.    Next  to  consider,  whether  the  bond  is  a  satisfaction  of  what 
was  given  before?     It  is  his  own  deUberate  act;  and  had  he  so  intended 
at  the  time  of  the  execution  of  the  bond,  he  would  have  said  so,  or  can- 
celled the  assignment    The  doctrine  of  satisfaction  has  been  declared  to 
have  gone  further,  than  if  it  was  res  integral  in  the  construing  a  gift  to  be  a 
satisfaction  of  a  precedent  debt.    But  a  subsequent  debt  was  never  held 
a  satisfaction  of  a  prior  gift,  nor  can  one  gift  be  a  satisfaction  of  another ; 
nor  a  l^acy  a  satisfaction  of  a  prior  gift ;  although  a  gift  in  the  life  of 
the  party  has  been  held  a  satisfaction  of  a  legacy.    This  is  a  question  be- 
tween one  gift  and  another;  and  there  is  no  instance  of  curbing  the  testa- 
tor's bounty.    The  principle  of  the  court  in  cases  of  satisfaction  depends 
on  two  rules ;  that  it  must  appear  to  be  the  intent  of  the  donor,  and  ;^that 
it  should  be  something  of  the  same  kind.    In  the  cases  of  double  por- 
tions, there  is  a  competition  between  persons  in  the  same  relation,  as  be- 
tween children;  and  therefore  a  double  portion  might  injure  the  rest. 
But  the  plaintiffs  title  is  by  forfeiture,  and  arises  from  a  condition  in  re- 
straint of  marriage,  which  the  court  will  never  favour ;  and  the  deeds 
themselves  import  distinct  bounties.    Cases  applicable  are  2   Vem.  258. 
1  C  R.  199.  and  Oliver  v.  Brickland  (1),  at  the  Rolls,  December  1732, 
and  Sudal  v.  Jekyl  (2),  on  the  will  of  Sir  Joseph  Jekyl,  where  a  gift  in  the 
life-time  and  a  provisbn  at  the  death  were  both  decreed  to  the  party. 

Lord  Chancellor. 
The  general  question  is  not,  what  is  contended  on  the  part  of  the  de- 
fendant, whether  the  plaintiff  is  in  titled  in  a  court  of  equity  to  set  aside 
this  deed  of  assignment;  for  that  is  a  different  consideration;  but  whether 
the  defendant  is  intitled  to  both  or  confined  to  one ;  although  she  may 
have  an  election  ?    The  intent  of  Joseph  Johnson,  who  made  both  these 
provisions,  is  very  material,  and  ought  to  turn  the  scale  of  any  doubt;  both 
parties  being  equally  volunteers.    Two  questions  arise  in  this  case.     First 
what  was  the  intent  or  efiect  of  the  assignment,  as  it  stood  originally,  and 
to  the  time  of  the  execution  of  the  bond?    Next,  whether  any 
alteration  has  been  made  thereby,  and  whether  the  bond  is  to   [  316  ] 
be  considered  as  accumulated  to  the  deed  poll,  or  to  be  substi- 
tuted in  its  place  ? 

As  to  the  first,  I  am  of  opinion,  that  notwithstanding  the  strong  words 
of  it,  k  was  not  his  intention  to  give  his  whole  personal  estate  to  the  de- 

(1)  3  AUc.  4:0.  (2)  2  Atk.  516. 
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fendant  in  his  life,  but  a  kind  of  gift  mortis  causa,  and  to  take  place  only 
at  the  time  of  his  death.  I  IhiAk  that  all  the  circumstances  of  this  cause 
are  not  before  the  court ;  not  indeed  by  the  default  of  the  parties  in  a 
transaction  of  this  kind  between  a  father  and  bis  natural  daughter.  But 
it  appears  from  the  words  of  the  deed  itself,  following  the  strong  expres- 
sions which  gave  her  an  immediate  property.  They  are  very  dark  words, 
yet  mean  something.  One  would  suspect  he  had  made  a  will  at  that 
time ;  for  something  he  had  done  to  create  a  farther  testimony  of  his  in- 
tent ;  but  as  it  does  not  appear  what,  or  whether  he  had  made  any  will 
before  the  last,  it  must  be  laid  out  of  the  case.  The  acts  which  he  did, 
speak  strongly  for  the  construction  I  make.  It  does  not  appear  this  deed 
was  ever  delivered  to  the  defendant,  but  was  put  by  the  testator  among 
his  own  writings ;  and  the  evidence  on  the  part  of  the  defendant  proves 
not,  that  the  custody  of  it  was  given  to  her  to  make  use  of  it  as  she  pleas- 
ed ;  and  several  acts  of  his  speak  the  contrary.  From  the  nature  of  the 
deed  also,  and  his  circumstances  at  the  time,  it  is  not  to  be  presumed  he 
would  assign  to  a  natural  daughter,  then  living  with  him,  not  of  age, 
for  whom  no  match  had  been  proposed,  or  immediate  provision  wanting, 
his  whole  personal  estate ;  and  vest  the  immediate  property  of  it  in  her 
out  of  his  own  power ;  which  is  incredible :  his  intent  appearing  to  be  to 
keep  this  deed  in  his  own  power,  to  make  a  provision  for  her,  which  she 
should  have  the  benefit  of  after  his  death  (1). 

As  to  the  next  consideration.  I  am  of  opinion,  the  defendant  is  not  in- 
titled  to  both ;  and  that  the  bond  was  not  intended  as  accumulated,  but 
as  making  a  different  provision  for  her,  of  which  she  will  have  an  election. 
And  notwithstanding  the  strong  declarations  of  his  affection  for  her,  and 
intent  to  leave  her  all,  it  amounts  to  little ;  for  the  testator  plainly  intend- 
ed sub  modo  she  should  have  all.  Although  she  is  not  to  be  blamed  for 
not  complying,  as  she  might  have  her  reasons  for  it ;  yet  still  it  contra- 
dicts his  intention,  which  was,  that  the  estate  should  go  in  his  name:  and 
very  probably  at  the  time  of  giving  this  bond,  he  had  the  making  the  will 
in  view :  but  in  all  events  he  would  make  her  a  fortune  of  £  1 0,000  which 
is  very  ample.  The  court  would  not  make  the  construction  con- 
[317]  tended  for  by  the  defendant  in  case  of  a  legitimate  child;  for  which 
there  are  very  strong  cases;  as  Thomas  v.  Kei^mis,  2  Vtrn.  and  Lfo- 
ton  v.  Princt  by  Lord  Talbot;  \Cas,  TaL  71]  where  it  was  held,  there  should 
be  no  double  portion, although  a  strong  case  for  it:  much  less  than  for  a  natu- 
ral chUd.  The  cases  mentioned  do  not  come  up  to  this.  It  is  said,  the  rule  of 
double  portions  holds  onlv  among  children  themselves,  and  not  among  colla- 
terals or  strangers:  but  there  are  no  cases  relating  to  double  portions  where 
that  distinction  is  made,  nor  any  reason  for  it,  as  it  is  a  question  of  intent : 
nothing  of  that  kind  is  relied  upon  in  2  Vtm.  258.  In  Thomas  v.  Ktymis 
the  rule  was  the  same ;  though  the  estate  might  have  gone  over  to  col- 
lateral relations:  the  intention  therefore  was  to  substitute  one  in  place  of 
the  other,  which  he  had  always  kept  in  his  own  power  and  custoc^ ;  and 
which,  if  in  his  life  the  defendant  had  brought  a  bill,  the  court  would  not 
have  decreed  to  her.    He  meant  in  all  events  to  secure  £10,000  and  sa 

(A)  1  Wmfc  147.  Poit,  6Sa 
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far  as  the  personal  estate  is  deficient  thereto,  the  real  should  make  it  apr 
but  the  defendant  is  not  intitled  to  both,  but  to  have  her  election. 
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Policy  of  iniuraiice. 

Bill  to  rectify  it  according  to  the  intent  dismived,  theye  not  being  evidence  to  vary  the 
contract  (1). 

The  plaintiff  insured  a  ship  at  and  frooi  London  to  Ostend^  from  thence 
to  Rotterdam^  from  thence  to  the  Canaries f  warranted  an  Ottend  ship: 
'which  ship  was  afterward  taken. 

The  bill  was  brought  to  have  the  policy  rectified;  for  that  the  inten- 
tion of  the  parties  was  mistaken  therein ;  which  was  that  the  warranty 
should  not  have  been  so  general,  viz.  should  take  place  firom  Ostend  only, 
not  from  London :  and  though  courts  of  law  will  in  the  cases  of  policies  by 
the  usage  of  merchants  admit  parol  evidence,  yet  not  so  as  to  rectify  a 
mistake  on  parol  evidence,  as  this  court  will :  as  by  his  Lordship  in  the 
case  of  King-street  Si,  MargareCSf  and  in  Motteux  v.  London  Assurance 
Company 9  December  1739,  where  the  question  was»  whether  the  ship  was 
to  be  insured  in  port,  or  in  the  voyage  to  London^  having  been  lost  in 
port  7  The  evidence  here  was  the  deposition  of  Knox^  who  transacted  on 
the  part  of  the  company,  that  the  plaintiff  applied  to  him  to  insure  the  ship; 
and  that  he  believed  that  the  plaintiff  told  him,  she  was  or  had  been  an  Eng* 
lisk  ship,  and  might  say  something  concerning  the  manner  or  intent  of  mak- 
ing her  an  Ostend  ship:  but  that  his  answer  was,  that  he  would  not  enter 
into  the  manner,  but  that  if  the  plaintiff  would  warrant  her  to  be  an 
Ostend  ship,  he  would  insure:  and  that  on  these  terms  and  no  other  the 
agreement  was  made.  There  was  the  evidence  of  another  person,  who 
varied  from  Knox :  but  it  was  said,  the  circumstances  spoke  stronger  than 
any  evidence  that  the  intent  was,  that  she  should  be  an  Ostend stnp  at 
the  time  of  leaving  Ostend^  she  being  then  in  London,  and  could 
not  be  an  Ostend.^if,  without  going  to  Ostend  ^  for  which  proof  [  318  ] 
was  read,  that  it  was  necessary  she  should  be  registered.  Such 
was  the  imagination  of  the  parties;  and  it  is  absurd  to  suppose,  the  plain- 
tiff wohld  warrant  her  to  be  so,  when  he  knew  she  was  not:  although  in 
general,  insurances  are  proper  to  be  tried  at  law,  yet  not  always  so :  this 
court  sending  to  law  under  particular  directions.  The  plaintiff's  equity 
is,  that  this  policy,  which  at  law  must  stand  on  its  own  foundation,  is  not 
agreeable  to  the  intent  of  the  parties ;  and  a  mistake  is  a  profest  head  of 
equity ;  which  cannot  be  proved  but  by  the  persons  contracting ;  nor  can 
the  plaintiff  make  use  of  his  material  evidence  at  law.  That  this  court 
will  interpose  in  such  cases,  appears  from  Callaway  v.  Ward,  1728,  which 
was  a  bill  against  the  insurers  of  the  Sun-Jire  Office  /  where  the  plaintiff 

(t)2Atk.31.    Poet,  456.    2  Vol.  376. 

(1)  See  Daran  ▼.  Rott^  1  Vee.  jon.  57.  and  3  Bro.  27.  Bantow  v.  KUvington,  5  Vee. 
599.    Jtarqw»iTnmshendr*Stangr9m^6\9a.3iB. 
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had  the  lease  of  a  house  insured ;  and  before  its  expiration  entered  into 
an  agreement  for  a  new  lease;  but  before  execution,  though  after  expi- 
ration of  the  lease,  the  house  was  burned;  upon  application  for  payment, 
as  within  the  policy,  on  the  foot  of  this  parol  agreement,  the  office  denied 
it ;  for  that  at  the  time  of  burning  it  was  not  the  plaintiff's  house :  Lord 
King  determined  for  the  plaintifi^  upon  the  ground  of  considering  that  as 
done  which  ought  to  be  done :  yet  that  was  as  little  favourable  for  the  in- 
terposition of  the  bourt  as  could  be,  and  the  Houst  of  Lords  was  of  the 
same  opinion.  As  to  the  objection,  that  this  is  an  illegal  trade,  and  there- 
fore the  plaintiflT,  party  to  an  illicit  contract,  is  not  intitled  to  recover  :  that 
argument  cannot  lie  in  the  mouth  of  the  defendants,  who  were  acquaint- 
ed with  it,  and  ought  to  pay  the  loss.  This  though  a  trading  to  an  ene- 
my's port  in  time  of  war,  is  not  an  illicit  correspondence:  and  the  case  of 
D^Oliphani  v.  South  Sra  Company  (1),  and  the  case  of  Sir  Robert  Nighi^ 
engale,  answering  that  objection.  And  though  the  law  prohibits  the  im- 
portation of  the  enemy's  goods,  it  prohibits  not  the  carrying  the  growth  of 
this  country,  unless  provisions  to  enemies. 

Lord  Chancellor. 

No  doubt,  but  this  court  has  jurisdiction  to  relieve  in  respect  of  a  plain 
mistake  in  contracts  in  writing  as  well  as  against  frauds  in  contracts ;  so 
that  if  reduced  into  writing  contrary  to  intent  of  the  parties,  on  proper 
proof  that  would  be  rectified.  But  the  plaintiff  comes  to  do  this  in  the 
harshest  case  that  can  happen ;  of  a  policy,  after  the  event  and  loss  hap- 
pened, to  vary  the  contract  so  as  to  turn  the  loss  on  the  insurer,  who  oth- 
erwise, it  is  admitted,  cannot  be  charged ;  however,  if  the  case  is  so  strcmg 
as  to  require  it,  the  court  ought  to  do  it. 

The  first  question  is,  whether  it  sufficiently  appears  to  the  courts  that 
this  policy,  which  is  a  contract  in  writing,  has  been  framed  con- 
[  319  ]  trary  to  the  intent  and  real  agreement  ?  Secondly,  supposing  it 
so,  whether  this  is  such  a  case,  under  the  circumstances  of  it 
and  nature  of  the  trade,  as  that  the  court  ought  to  interpose  and  re- 
lieve. 

As  to  the  first,  it  is  certain,  that  to  come  at  that  there  ought  to  be  the 
strongest  proof  possible ;  for  the  agreement  is  twice  reduced  into  writing 
in  the  same  words,  and  must  have  the  same  construction :  and  yet  the 
plaintiff  seeks,  contrary  to  both  these,  to  vary  them;  and'that;in  a  case 
where  the  witnesses  on  the  part  of  the  witnesses  vary  from  each  other. 
The  single  deposition,  upon  which  it  depends  is  very  uncertain ;  and  im- 
ports, that  they  relied  on  the  plaintiff's  warranty ;  leaving  the  manner  of 
making  her  an  Ostend  ship,  to  himself.  Then  as  to  the  circumstances, 
during  the  whole  voyage  she  certainly  was  to  be  an  Ostend  ship ;  and  if 
the  intent  of  the  parties  was,  as  the  plaintiff  says,  there  should  be  some 
proof  of  that.  The  witnesses  do  not  say  it  was  necessary  the  ship  should 
go  to  Ostend,  but  that  she  should  be  registered;  if  she  was  not  an  Ostend 
ship  at  the  sailing  from  London,  she  might  be  taken  by  an  English  priva- 
teer, because  the  end  of  her  voyage  was  an  enemy's  port ;  and  the  cus- 
tom house  books  not  conclusive  to  the  captors;  who  might  shew  that  the 
voyage  was  to  the  Canaries,  notwithstanding  a  different  entry  there.  The 

(1)  Cited  2  Vol.  376. 
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plaintiff's  mistaking  the  law  of  Ostend  will  not  be  a  ground  to  vary  the 
agreement ;  for  if  the  other  side  knew  of  it,  it  is  nothing  to  them,  nor  turns 
the  loss  on  them ;  and  there  is  no  colour,  that  they  knew  of  it,  or  even  that 
the  plaintiffi  thought  it  was  so.  But  in  what  case  on  this  uncertain  proof 
ami  to  turn  the  loss  on  the  defendant?  in  a  case  wherein  they  would 
have  no  consideration,  as  the  premium  might  be  recovered  against  them ; 
for  it  is  laid  down,  that  if  the  ship  was  never  brought  within  the  terms  of 
the  insurance,  so  that  the  insurer  never  runs  any  risk,  the  prtmium  must 
be  entered  in  an  action  by  the.assuree;  in  which  case  the  assured  never 
would  have  brought  a  bill  to  rectify,  but  would  have  taken  it  on  the  foot 
of  the  policy. 

Another  point  has  been  argued,  which  1  will  speak  to,  although  1  shall 
not  go  on  it  in  my  determination.    It  is  certainly  a  general  rule,  that  the 
plaintiff  must  come  into  equity  with  clean  hands ;  arid  several  cases  at 
common  law  and  in  equity  have  gone  upon  this,  that  if  the  contract  re- 
lates to  an  illicit  subject,  the  court  will  not  so  encourage  the  action  as  to 
give  a  remedy.    Therefore  on  an  action  to  recover  back  money  taken  by 
way  of  bribe  to  a  custom-house  officer,  or  on  a  corrupt  agreement,  the 
court  says,  it  will  not  lie,  as  the  plaintiff  was  a  party  thereto ;  nor  is  it 
any  answer,  that  the  defendant  knew  of  this  illegality ;  for  that 
answer  would  serve  in  all  those  cases :  and  therefore  the  court   [  320  ] 
will  stand  indifierent    But  one  exception  occurs  in  these  cases, 
and  in  which  equity  difiers  from  the  common  law ;  for  generally  the  rule 
is  the  same,  only  equity  adheres  a  little  stricter  to  it :  and  that  is  the  case 
of  ttttiry,  in  which  equity  sufiers  the  party  to  the  illicit  contract  to  have 
relief.    But  that  depends  on  a  distinct  reason:  that  whoever  brings  a  bill 
in  the  case  of  uiury^  must  submit  to  pay  principal  and  interest  due,  on 
which  the  courts  lay  hold  and  will  relieve ;  with  this  farther  reason,  that 
iSy  court  considers  usurious  contracts  in  somewhat  a  diflferent  light  from 
what  the  law  does:  which  considers  them  upon  the* foot  of  the  statutes: 
but  this  court  as  a  fraud  and  advantage  taken  on  necessitous  persons.   Now 
to  apply  this.    1  am  not  satisfied  with  the  answer  given  to  the  objection 
of  its  being  illicit,  arising  from  the  case  of  the  South  Sea  Company,  for  that 
was  not  trading  contrary  to  the  law  of  this  country,  but  contrary  to  the 
agreement  with  the  company ;  which  is  difierent  from  a  contract  contrary 
to  the  general  law  of  this  country,  w*hether  statute,  common,  or  maritime 
law  (1).     So  of  Sir  Robert  MghtingaWs  case,  which  was  but  a  plea  in  the 
Excheqtur,  and  but  the  private  right  of  the  company;  being  contrary  only 
to  their  statutes,  not  to  the  general  law  of  the  land ;  for  in  such  cases  no 
remedy  could  be  in  law  or  equity.    No  determhiation  has  been,  that  insur- 
ance on  enemies  ships  during  the  war  is  unlawful  (2) :  it  might  be  going 
too  far  to  say,  all  trading  with  enemies  is  unlawful ;  for  that  general  doc- 
trine would  go  a  great  way,  even  where  only  English  goods  exported,  and 
none  of  the  enemies  imported,  which  may  be  very  beneficial.    1  do  not  go 
on  a  foundation  of  that  kind ;  and  there  have  been  several  insurances  of 
tins  sort  during  the  war,  which  a  determination  upon  that  point  might 
hurt    To  iay  no  remedy  could  be  in-  law  or  equity,  it  must  be  very 
clearly  so,  and  not  by  any  straio.    As  to  the  case  of  insurance  on  wool 

(1)  See  Oitt  y.  MaMon^  1  T.  R.  84.  and  Park  on  Insurance,  237,  ^lc. 
(3)  Whatever  doubte  existed  formerly,  it  is  now  ttttled  to  b€  unlawful-    See  6T.  R.  23, 
35.    Park  on  Insurance,  13, 239, 240,  dtc. 

Vol.  L  Q  Q 


320  DEROUR  V.  MOTTEUX.  [1749 

transported  to  France^  I  never  doubted  but  that  was  an  unlawful  contract ; 
and  therefore  if  a  case  came  before  me,  when  I  was  Chief  Justice,  both 
sides  knowing  it,  aild  a  seisure  for  that  by  the  custom-house  officer,  I  should 
bave  held  it  an  illicit  insurance  and  contract. 

But  upon  the  first  point  there  is  no  evidence  to  vary  the  contract,  from 
the  written  words;  therefore  the  bill  must  be  dismissed;  but  without 
costa,  toT  it  appears  to  be  a  loss  by  a  capture  not  within  the  intent  of  the 
parties. 


[  321  ]  DUaOUR  V.  MOTTEUX,  Mv.  21,  1749. 

(Reg.  Lib.  1749.  A.  fol.  253.) 

Mortmain— Conversion  of  realty  into  personalty.  Residuary  bequest  Real  estate  di- 
rected to  be  sold,  and  together  with  personal,  applied  (tn/er  oNa)  to  oharitable  purposes, 
and  ^^  that  the  trustees  should  place  out  all  the  residue  of  testator's  estate,  and  the  in- 
terest thereon,  on  securities,  and  divide  it,  &c.**  Held,  first,  that  the  bequest  as  to  the 
*  charity,  was  void ;  and  next,  that  the  whole,  as  to  other  matters,  was  turned  into  per- 
sonalty. Residuary  bequest  of  personalty  includee  every  thing ;  as  a  void  legacy,  or 
one  that  has  lapsed. 

Residuary  bequest  of  personal  estate  includes  every  thing  as  a  void  legacy,  or  one  lapsing' 
by  the  dying  in  testator's  life. 

TiMOTHT  MoTTEux  lu  1745  made  his  will,  giving  all  his  real  estate  to 
trustees,  to  sell  and  dispose  of  the  whole,  with  his  personal  estate,  for  pay- 
ment of  his  debts,  legacies,  and  performance  of  his  will ;  he  gave  several 
legacies,  and  among  the  rest  £1200  or  thereabout,  whereof  part  was  to  be 
laid  out  in  the  purchase  of  freehold  lands  for  some  charitable  uses,  part 
of  which  were  confessedly  within  the  late  mortmain  act  The  remainder 
of  the  said  lands  were  to  be  a  fund  for  a  perpetual  annuity  of  £  1 0  per  ann. 
to  a  minister,  to  preach  a  sermon  once  a  year  to  his  memory,  to  keep  his 
tomb-stone  in  repair,  and  the  inscription  thereon  and  upon  the  ^one 
against  the  wall,  reciting  the  gift,  legible,  of  which  the  minister  was  then 
to  make  oath ;  and  £2  per  ann,  to  the  clerk,  and  £2  more  to  the  sezioD 
for  ever;  and  £4  per  arm.  to  the  mayor  and  corporation  of  St.  Albans  far 
managing  and  keeping  account  thereof:  and  that  the  trustees  should  place 
out  all  the  residue  of  his  estate  and  interest  thereon  upon  securities  and 
divide  among  several  persons. 

It  was  insisted,  that  though  the  devise  of  the  ren^  of  the  land  to  be 

Eurchased  with  the  £1200  was  so  far  void  by  the  statute,  as  they  were  to 
e  applied  to  charitable  uses,  yet  that  made  not  the  application  of  the  re- 
mainder thereof  void,  which  did  not  come  within  that  description ;  such  as 
the  uses  intended  to  honour  his  memory,  and  as  a  benefaction  to  the  cor- 
poration ;  which,  being  private  and  personal  gifts,  come  not  within  the 
reason  of  charitable  uses  though  given  to  poor  persons.  If  it  was  copyhold, 
the  court  would  not  interpose  to  supply  a  waat  of  surrender;  nor  would 
it  be  an  appointment  wid)in  the  statute  oi Elizabeth;  land  may  be  devis- 
ed now  to  a  corporation  (as  to  the  City  of  London)  in  the  same  manner  as 
before  the  statute ;  for  the  giving  lands  to  a  corporation  for  their  own 
benefit  barely  as  an  agweeate  body  is  not  a  charitable  use,  unless  the 
particular  purpose,  for  which  it  is  given,  makes  it  so. 
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Lord  Chaicgellor. 

If  1  should  not  call  this  a  charitable  use,  it  would  be  a  strange  construe' 
tion  of  this  act  of  parliament,  and  would  establish  all  the  vanity  of  such 
dispositions.  [Vide  Attorney -General  v.  Day^  ante,  218.]  The  voiscY&d 
which  the  legislature  had  in  view,  as  appears  from  the  recital,  which  is 
agreeable  to  the  title,  was  to  restrain  the  disposition  ^f  lands,  whereby 
they  became  unalienable.  The  chief  occasion  intro4Mcing  that  mischief, 
was,  gifts  to  charitable  uses  by  men  in  their  last  moments,  when  they  were 
under  the  greatest  temptation  to  give  them  so :  upon  which  circunistance 
the  legislature  Iziid  hold  to  prohibit  such  dispositions.  As  to  this,  it  might 
be  a  question,  whether  not  void  for  uncertainty,  from  the  words  or  thertch 
bout.  But  it  is  admitted  to  be  contrary  to  this  act,  provided  it  comes 
within  the  description  of  charitable  uses,  and  part  of  the  dispisition  is  ob- 
jected not  to  be  so.  The  charitable  uses  are  tlie  best  part  of  the  dbpo- 
sition ;  and  it  would  be  very  unfortunate,  if  that  part,  which  is 
really  good,  were  it  not  for  the  above-mentioned  inconvenience,  [  322  ] 
should  be  set  aside  as  void  ;  and  at  the  same  time  it  should  hap- 
pen, that  the  worst,  such  as  tends  only  to  perpetuate  the  vanity  of  the  tes- 
tator, should  be  established.  This  perpetual  annuity  to  the  minister  is  a 
charitable  use ;  which  is  not  prevented  by  the  addition  of  the  annual  ser- 
mon. So  are  the  other  two  annuities ;  and  the  rest  is  not  only  a  vain  con- 
comitant of  the  charitable  bequest,  but  a  circumstance  attending  the  gene- 
ral execution  thereof;  and  if  this  construction  were  not  made,  it  migjbt 
elude  the  act  of  parliament :  for  the  reward  for  doing  these  offices  might 
be  as  great  as  the  testator  pleased.  So  the  gift  to  the  corporation  is  a 
reward  for  their  service,  and  but  a  circumstance  attending  the  charitable 
bequest :  and  though  the  keeping  the  accounts  is  not  void,  yet  if  the  chari- 
ty, on  which  it  was  to  attend,  is  void,  it  must  be  so  too. 

The  whole  of  this  £1200  therefore  being  a  void  devise,  the  question  was, 
whether  it  should  go  to  the  heir  at  law,  for  which  was  cited  3  P.  Wmt. 
20,  or  to  the  residuary  legatee  1 

Lord  Chancellor. 
It  is  not  necessary  to  enter  into  the  question  of  a  devise  of  land,  being 
void  originally  or  becoming  so  by  dying  in  the  life  of  the  ^tator,  where  in 
the  same  will  there  has  been  a  devise  of  the  residue ;  in  which  case  there 
has  been  a  difference  of  opinion,  whether  it  should  go  to  the  heir  at  law 
or  residuary  devisee  ?  I  believe  (A:),  the  last  determination  has  been  for  the 
heir  at  law.  But  that  is  different,  and  has  been  on  the  consideration  of  a 
case,  that  a  man  having  land  could  not  devise  a  right  accruing  afterward 
to  him  relating  to  the  real  estate;  but  that  is  not  the  case  of  personal 
estate,  wMch  may  be  disposed  of,  though  accruing  afterward  to  him»  or 
those  in  representation  of  him,  being  ambulatoij.  And  in  this  case  I  am 
of  opinion,  the  money  that  should  arise  by  sale  of  this  real  estate  is  turned 
into  personal  by  the  testator,  and  so  intended ;  it  plainly  appearing  that 
by  the  description  of  all  his  pflAsonal  estate  he  meant  to  include  the  whole 
in  the  residue :  so  that  it  is  to  ne  considered  now  as  personal.  For  several 
cases  in  which  this  court  has  determined  land,  directed  to  be  convert- 

(Jk)  3  P.  Wms.  19.  4th  edit,  and  22,  note  1,  where  a  dutinctlon  is  made,  where  testator 
intends  the  real  estate  to  be  applied  as  personal  to  aU  intents^  or  only  to  the  partieulmr 
purpotet  of  tho  will.    Talb.  79,  ante,  108. 
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ed  into  money,  are  to  be  so  considerecl,  ^  e  contra.  Then  it  comes  to  ihis ; 
a  will  is  made,  in  which  several  legacies,  and  the  readue  of  the  peraooal 
estate  are  given  away ;  one  of  the  personal  legacies  void  by  law :  the 
court  cannot  say  for  that  reason,  contrary  to  the  express  will,  that  he  in- 
tended to  die  intestate :  for  giving  the  residue  over  includes  every  thing, 
let  it  fall  in  by  reason  of  that  legacy's  being  void,  or  lapsing  by  dying  in 
the  life  of  the  testlitor  (1). 

(1)  Vide  8  Ves.  25.  and  2  Rop.  on  Legacies,  487, 490.  &c. 


[  823  ]  MASCAL  r.  MASCAL,  Nov.  22,  1749. 

Baron  Clarke  in  the  absence  of  Lord  Chancellor. 

Ji,  aipreee  to  Bettle  £100  per  arm.  on  intended  wife ;  falling  tick  devises  £lOQper  ann.  to 
her ;  recovering  marries  her,  and  the  settlement  is  carried  into  execution ;  she  can  take 
hot  j^lOO  and  parol  evidence  admitted  to  prove  the  intent. 

John  Mascal  agreed  to  settle  £100  per  ann.  on  his  intended  vrife,  but 
finding  himself  ill,  made  his  will  and  left  her  £100  per  ann.  but  recover- 
ing, the  marriage  was  soon  after  had,  and  the  settlement  carried  into  ex- 
ecution. 

After  his  death  she  distrained  for  £200  against  the  devisee  of  the  es- 
tate :  who  brought  this  bill  to  oblige  her  to  take  but  £100  per  arm. 

For  plaintiff  it  was  insisted,  that  this  court  commonly  leans  against 
double  satisfaction.  The  testator  intended  only  £100  rent  charge  for  the 
defendant ;  and  its  being  by  two  difterent  instruments  arises  only  irom 
change  of  circumstances ;  and  for  this  parol  evidence  was  offered ;  the 
reading  which  was  objected  to. 

Baron  Clarke  (/) :  If  this  was  a  question  only  on  a  wiU,  no  doubt  but  the 
declarations  of  what  he  intended  by  will  could  not  be  read.  But  as  this  is 
not  to  construe  the  will,  but  a  question,  whether  or  no  one  is  a  satisfaction 
for  the  other  f^  I  should  at  present  think  that  if  you  allow  parol  evidence 
on  one  side,  you  must  on  the  other. 

For  defendant.  This  being  to  read  declarations  of  testator's  intending 
the  settlement  to  be  a  revocation  of  the  will,  is  allowing  parol  evidence 
contrary  to  the  statute  of  frauds,  which  says,  no  will  shall  be  made  or  re- 
voked but  by  writing,  and  it  is  explaining  a  deed  contrary  to  whatit  appears. 
It  may  indeed  be  admitted  in  some  cases :  as  where  a  resulting  trust,  to 
rebut  the  constructive  declarations  of  the  trust  put  on  the  words  contrary 
to  the  legal  sense.  But  here  the  defendant  claims  by  a  legal  right  Not- 
withstanding the  inclination  of  the  court  to  admit  the  reading  it,  there  are 
cases,  where  the  court  cannot  do  it  There  was  a  strong  temptation  to 
admit  it  in  Brown  v.  Se/zoyn,  [Tal'.  240.]  yet  it  was  not  sullowed:  which 
case  is  like  this,  but  stronger. 

For  plaintiff.  The  question  in  that  case  was  litigated ;  and  Lord  Hard- 
toicke  was  of  a  difierent  opinion  to  the  laA  It  is  admitted  to  prove  the 
identity  of  the  person ;  or  rebut  an  equity :  so  where  there  is  a  particu- 
lar gift  to  an  executor  by  implication  making  him  a  trustee  for  the  resi- 

(0  In  3  P.  Wme.  353,  Lord  Talbot  refnied  parol  evidence  to  ihow  the  intent,  u  then 
the  witn—ei  and  not  the  testator  would  make  the  wiU. 
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doary,  parol  evidence  may  be  given,  that  the  testator  knew  that,  and  yet 
intended  it ;  and  may  be  given  to  the  contrary.    In  all  cases  of 
subsequent  satisfaction  it  is  allowed  on  both  sides  to  shew  the  in-   [  324  ] 
tent  of  the  testator.    This  is  a  mere  collateral  matter,  and,  if 
not  admitted  would  make  the  statute  a  gross  cover  to  fraud.    Besides  the 
defendant  has  examined  the  same  witness  to  the  same  purpose. 

Baron  Clarke  :  It  is  proper  to  be  read.  It  is  said,  here  are  convincing 
circumstances,  that  the  settlement  is  a  satisfaction  of  the  will :  which  was 
only  to  secure  an  annuity  if  he^ed  before  marriage.  Both  are  left  sub- 
sisting ;  and  the  question  is,  whether  here  are  not  twoprovisions  made  for  the 
same  thing*  ?  It  is  impossible  to  come  at  the  facts,  by  whi$^  the  court  is  to 
judge,  but  by  being  made  out  by  evidence ;  nor  can  the  party's  intent  be 

{>roved.  The  objection  made,  would  go  a  great  deal  too  far ;  but  the  de- 
endant  examining  the  same  witness  is  unanswerable.  In  Brown  ▼.  Sel- 
loyn.  Lord  Talbot  first  allowed  the  reading  it ;  but  afterward  changed  his 
opinion.  And  the  reason  he  and  the  House  of  Lords  went  upon  was,  that 
it  was  an  examination  to  contradict  the  words  of  the  .will :  but  this.doef 
not  contradict  that. 

Then  for  the  defendant  was  cited  Robins  v.  Cope  on  the  will  of  Mr. 
^nksj  who  thereby  gave  legacies  to  the  two  plantiffi ;  and  afterward  ex- 
ecuted bonds  to  the  same  persons,  although  under  no  obligation  to  give 
them  any  thing ;  it  being  insisted  on  as  a  satisfaction.  Lord  Chancellor  said, 
there  were  no  instances  that  a  subsequent  debt  could  be  a  satisfaction  for 
a  precedent  bounty,  the  cases  of  satisfaction  being  vice  versa.  The  time 
of  making  the  declaration  is  very  material  in  cases  of  satisfaction :  and  no 
regard  to  be  paid  to  declarations  not  at  the  time  of  making  the  will. 

Baron  Clarke  was  of  opinion,  that  the  defendant  must  make  an  elec- 
tion, which  £100  she  wiU  choose,  (m)  Not  that  one  is  a  satisfaction  for 
the  other;  but  it  was  a  completion  of  die  act;  and  the  settlement  was  a 
corroboration  of  the  will. 

*  Evidence  cannot  be  read  to  prove  what  testator  meant  bj  words  used  in  his  will,  bot 
may  as  to  fiicts  upon  which  testator  made  his  will,  per  Lord  ThurUne.,  1  Brown.  S96. 

(m)£q.Ab.  2Vem.498,655,709,724.  IP.  Wms.324.  3P.Wm8.335.  3Atk.419. 
Prec  Chan.  240.  6  Brown's  Pari.  Caa.  567. 7  Vol.  12.  Contra  2  Vom.  505.  2  P.  Wms.  614- 
3  P.  Wms.  356.  2  Vol.  409.  Brown.  129,  where  Lord  Thurhw  afler  giving  the  reason 
ibr  these  different  determinations  agrees  with  the  latter,  and  relies  on  a  role  laid  down 
by  Lord  Hardwieke^  3  Atk.  96,  that  where  there  is  difference  in  any  circumstance  be- 
tween a  legacy  and  a  debt,  the  legacy  should  not  be  deemed  a  satisfaction.  In  the  new 
edition  of  Prec.  Chan.  240,  Mr.  Finch  has  reported  the  case  of  Devese  and  Poniel^  de- 
termined at  the  Rolls,  Mich.  Term,  1785,  where  the  Master  of  the  Rolls,  in  concurrence 
with  the  authority  of  Lord  Thurlow-,  determined  agreeable  to  the  doctrine  of  theee  lat- 
ter cases,  that  a  devise  is  not  a  satisfaction  for  what  the  wife  is  i&titled  to  under  marriage 
articles. 


KNIGHT  r.  DUPLESSIS,  J^ovember  23,  1749. 

The  court  will  not  appoint  a  receiver  on  bill  by  heir  against  a  devisee  to  controvert  the 
will,  unless  there  are  strong  circumstances. 

This  court  is  not  to  appoint  a  receiver  on  account  of  a  dispute  in  the  eecUtituHeal  court  con- 
cerning the  probate. 

Lord  Coleraih  devised  his  estate  to  the  def<&ndant  M13.  Dvplessis  (by 
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whom  be  had  a  natural  daughter) ;  till  her  daughter  arrived  at  twenty- 
one  or  married ;  maldng  her  executrix  with  another  person,  who  boA 
proposed  to  act  and  prove  the  will,  having  propounded  it  to  the  tccUsias^ 
tkai  court 

The  heirs  at  law  brought  a  bill  to  controvert  the  will,  and  moved  fer 
an  injunction  to  stay  the  defendants  from  receiving  the  personal  or  the 
rents  and  profits  of  (he  real  estate,  and  to  have  a  receiver  appointed ; 

vmich,  the  answer  not  being  come  in,  was  denied. 
[  325  ]       And  now  inunediately  an  the  answer^s  coming  in,  it  was  mov* 

ed  again,  on  the  ground  that  there  was  a  dispute  in  the  Ecclewi^ 
astical  court  coi^erning  the  probate ;  which  not  being  yet  granted,  there 
was  none  to  get  in  the  debts,  &c.  therefore  this  court  should  appoint  a  re- 
ceiver; as  in  Powis  v.  Andrews  (1) :  and  as  to  the  real  estate,  tfie  tenants 
will  not  pay  the  rents  to  any  of  the  contending  parties;  so  that  they  are 
in  danger  of  being  lost  And  an  affidavit  was  read,  that  Mrs.  DupUssis, 
the  sole  trustee  for  the  receipt  of  them  during  the  minority  of  her  daugh- 
ter, was  in  low  circumstances. 

Lord  Chancellor. 

This  is  a  very  early  motion  for  a  receiver ;  and  no  ground  for  it :  not  the 
least  colour  as  to  personal  estate ;  for  if  the  litigation  in  the  Ecclesiastical 
court  is  likely  to  be  long,  the  court  has  jurisdiction  to  grant  administration 
pendente  lite,  which  administrator  as  it  is  now  settled,  may  maintain  an 
action  to  recover  the  debts,  whereby  no  loss  can  be  to  the  personal  estate : 
therefore  not  like  Powis  v.  Andrews,  or  the  case  before  Lord  Harcourt,  up- 
on which  that  of  Powis  was  founded.  For  there  was  a  will  on  extraonu- 
nary  circumstances,  and  a  probate  got,  after  which  they  could  not  appoint 
an  administrator  pendente  lite;  so  that  there  was  no  other  method  for  the 
next  of  kin  against  a  will  obtained  by  fraud.  As  the  circumstances  now 
stand,  they  are  stronger  in  favour  of  the  will,  which  is  all  in  the  testator's 
hand,  than  against  it  On 'the  first  production  the  heir  at  law  appeared 
well  satisfied  therewith ;  and  no  imputation  upon  one  of  the  acting  execu- 
tors :  nor  is  there  any  such  rule,  diat  on  a  dispute  in  the  Ecclesiastical 
court  concerning  a  probate,  this  court  should  appoint  a  receiver  of  the 
personal  estate. 

And  a  ereat  deal  of  what  1  have  said,  goes  to  the  real  estate,  it  not  be- 
ing to  be  laid  down  as  a  rule,  that  on  a  bUi  by  heir  at  law  to  controvert  a 
wfl],  this  CQurt  is  to  appoint  a  receiver.  He  may  bring  an  ejectment  ii 
the  will  is  not  good ;  and  the  court  will  assist  him  by  looking  into  deeds 
and  writings.  There  is  no  ground  to  come  for  a  receiver,  unless  other 
circumstances :  and  as  to  the  tenant's  not  paying  the  rent,  that  has  been  a 
ground  sometimes  to  appoint  a  receiver ;  but  the  evidence  for  it  is  very 
slight ;  and  the  testator  died  but  last  Augnst,  The  most  material  part  re- 
gards Mrs.  Duplesiis ;  the  nature  of  the  devise  to  her,  is  a  kind  ofchattel 
interest,  during  which,  for  aught  appears,  she  has  the  legal  estate  in 
the  land.  It  is  a  loose  affidavit,  that  she  is  a  person  of  little  or  no  fortune, 
without  any  suggestion  of  bad  behaviour  in  her,  and  is  not  a  foimdation  in 
the  outset  of  a  cause  to  appoint  a  receiver.    If  that  was  the  rule,  in  eve- 

(1)  2  Bro.  P.  C.  504.  ocUto  edit. 
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Tj  case  where  there  is  a  will,  and  a  trust  term  to  a  person  not  in  rery  opu- 
lent circumstances,  though  not  guilty  of  any  misbehaviour^  the 
court  should  change  the  trust :  besides  this  would  bring  an  impu-   [  326  ] 
tation  upon  the  will,  which  the  court  is  not  to  do. 

The  plaintiffi  therefore  must  take  nothing  by  their  nootion. 


ANON.  (1)  Xovmbvr  23,  1749. 

(Reg.  Lib.  1749.  B.  fol.  40.) 

5.  C.  Poff,  409.  ^V9d  viie^-hao\mttDX  of  decree  vacated  being  done  too  quick,  thongh 

etricUy  regular. 

Motion  to  vacate  the  signing  and  inroHing  the  decree.  No  cavtal  to 
prevent  the  inrolment  had  been  entered  with  the  secretary  for  decrees 
and  injunctions,  the  proper  officer;  the  party  by  mistake  applying  to  the 
Rolls  chapel  to  enter  a  caveat ;  which  was  not  the  proper  place ;  and  when 
he  afterwards  went  to  the  secretary  for  that  purpose,  it  was  not  till  after 
it  had  been  tendered  to  his  Lordship  to  be  signed. 

hoKD  Chanoblumu 

I^patch  and  expedition  is  certainly  to  be  commended;  but  that  must 
be  in  a  reasonable  sense,  for  the  signing  and  inroUing  decrees  is  notwith- 
standing  not  encouraged,  because  ue  (king  it  tends  to  create  greater  ex- 
pence  on  the  parties,  if  there  is  a  small  mistake,  ^c.  in  the  decree  occa- 
flioBing  either  an  appeal  to  the  Lords  or  a  bill  of  review,  especially  in  de- 
crees for  account :  for  often  in  the  course  of  the  account,  some  particular 
direction  necessary  to  do  justice  has  been  found  out  which  could  not  ap- 
pear befere,  upon  which  liberty  has  been  eranted  to  rehear ;  which,  if  the 
decree  is  signed  and  inroUed,  cannot  be  aone :  and  therefore  Sir  Joseph 
Jtykl  has  said  they  ought  not  to  be  too  quick.  The  court  seeing  the  m- 
convenience  of  the  quick  signing  of  decrees,  is  the  reason  of  ^vins  liberty 
to  the  party  to  enter  a  cavtat  without  giving  any  reason  for  it,  which  wi& 
prevent  the  inrolling  for  a  month.  I  never  knew  greater  dispatch  than  in 
the  present  case ;  therefore,  though  it  is  strictiy  rc^ar,  yet  being  so 
quick,  it  is  within  the  reason  of  the  common  law  courts  setting  aside  judg- 
ments every  day,  as  on  surprise ;  although  they  are  strictly  regidar.  So 
may  this  court  (2),  especially  when  it  partiy  arises  on  tiie  defeManf  s  mis- 
take. 

It  must  therefore  be  vacated. 

(1)  The  name  of  this  case  ia  Wright  y.  Wrighi^  and  ia  the  same  which  ia  reported  in  ita 
sabaequent  stage,  post,  409. 
(3)  Vide  Ante,  205.    5  Yes.  702.  and  16  Vea.  114. 


326  BILLON   V.   HYDE.  [1749. 

BILLON  V.  HYDE,  jYovember  25,  1749. 
(Reg.  Lib.  1749.  A.  fol.  227.    Entered  "  BiUon  v.  Hanbury,'") 
Relief  in  account,  as  to  payments  naade  to  a  bankrupt  after  a  secret  act  of  bankruptcy 
(1),  when  the  assignees  had  recovered  bj  action  payments  made  by  the  bankrupt. 

John  Francis  Mitghel,  an  Italian  merchant,  became  bankrupt  j^/7rt7  18, 
1743,  having  great  dealings  a  considerable  time  before ;   but  the  act  of 
banloruptcy  then  committed  was  a  secret  act,  very  little  known;  as  it  was 
admitted;  he  after  appearing  upon  change  and  other  public 
[  827  ]   places,  and  in  all  respects  without  suspicion  of  being  a  bank- 
rupt or  in  insolvent  circumstances. 

There  were  large  dealings  between  the  plaintiff  and  him,  and  an  ac- 
count commenced  Novembtr  1742,  and  these  dealings  continued  after  the 
act  of  bankruptcy  till  the  June  following,  and  were  very  various :  but  they 
appeared  to  be  fair;  principallv  consisting  in  remittances  and  negotiating 
bilk  of  exchange  to  Italy  or  other  parts  of  the  world,  and  several  sums 
were  paid  by  the  plaintiff  to  him  during  the  space  of  time  between  April 
and  June :  some  to  him,  others  to  his  order,  some  by  way  of  loan,  and  par- 
ticularly by  some  items  paid  by  the  plaintiff  for  prcmitzm*  on  insurance 
upon  ships  for  his  benefit;  and  others  for  goods  at  the  custom-house,  fiat 
the  sums  of  money  paid  by  him  to  the  plaintiff  amoimted  to  £3018  2s.  2d, 
bills  of  exchange  drawn  by  the  plaintiff 

After  the  commission  of  bankruptcy  issued,  and  assignment  was  made, 
the  assignees  seeing  this  transaction,  and  that  these  sums  were  paid  after 
the  act  of  bankruptcy  was  committed,  brought  an  action  of  indebitatus 
assumpsit  in  B.  R*  against  the  plaintiff  for  these  several  sums,  as  for  money 
had  and  received  to  the  use  of  the  assignees.  It  was  tried  on  non  assump^ 
sit^  and  it  appearing  these  sums  were  paid  after  the  act  of  bankruptcy 
was  committed,  the  assignments  by  relation  overcharged  it,  and  avoided 
mesne  acts:  so  that  they  recovered  in  that  action. 

The  plaintiff  here  insisted,  that  notwithstanding  that  recovery  by  the 
strict  nue  of  law,  still  an  allowance  ought  to  be  made  him  for  all  that  was 
paid  to  Mitchel  on  the  other  side  of  the  account  falling  within  the  same 
period  of  time,  amounting  to  £712,  that  this  was  not  done  then,  and  was 
refused  by  the  commissioners  since.  The  bill  therefore  was  to  have  this 
sum  deducted  out  of  the  £3018  2s.  2d. 

The  assignees  insisted  he  was  not  intitled  thereto:  that  that  was  quite  a 
distinct  thing;  consisting  partly  in  loans,  partly  of  money  advanced  for 
other  purposes.  The  assignees  have  recovered  by  their  own  strength: 
then  whv  should  the  plaintiff  recover,  being  distinct  persons  and  in  dis- 
tinct rights?  and  the  bankrupt  could  not  contract  any  debt  to  charge  his 
estate,  or  to  chaise  the  assignees  after  the  act  of  bankruptcy  committed ; 
and  upon  that  reason  it  was  over-ruled  at  the  trial. 

Lord  Chancellor  said,  that  decisions  of  courts  of  law  in  such  cases  have 
been  so  strict,  that  it  may  be  pretty  difficult  to  come  at  the  relief  sought : 
and  yet  he  feared,  if  the  plaintiff  had  not  some  relief  it  would  be  attended 
with  great  injustice;  and  if  he  could  find  a  ground  to  relieve  the 
[  328  ]  plaintiff  he  would:  but  for  that  it  must  have  equitable  circum- 
stances. Therefore  he  would  consider  of  it;  and  now  delivered 
his  opinion. 

(1)  But  see  now  Sir  S.  Romilly's  act,  46  Geo.  3  ch.  135. 
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Two  questions  arise:  first,  whether  the  plaintifT  is  intitled  and  has  a 
right  to  have  this  allowance  and  deduction  made  ?  The  «econd,  suppos- 
ing it  so,  whether  he  has  pursued  a  proper  remedy :  or  whether  this  mat- 
ter is  not  so  concluded  by  the  judgment  and  verdict  at  law,  that  the 
hands  of  this  court  are  tied  up ;  and  therefore  the  plaintiff  not  intitled  to 
relief,  if  the  law  will  not  relieve  ? 

As  to  the  first:  I  am  of  opinion  the  plaintiff  has  a  right  to  it ;  but  that 
will  depend  on  the  nature  of  the  demand  at  law,  of  the  defendants  and 
assignees  under  the  commission,  and  the  nature  of  the  reniedy  they  have 
pursued  for  it. 

As  to  the  nature  of  the  demand  at  law  against  the  plaintiff  for  this 
money  paid  by  Mitchel  for  valuable  consideration,  without  fraud,  after 
the  act  of  bankruptcy  committed,  it  is  s tried  juris,  and  the  hardest  case 
the  law  of  Eiigland  admits,  depending  on  the  relation.  By  the  act  of 
bankruptcy  all  the  real  and  personal  estate  vested  in  the  assignees,  and 
the  property  vested  in  them  from  the  time  of  the  act  committed ;  and 
that  may  go  back  to  a  great  length  of  time:  and  it  overcharges  all  those 
acts,  without  regard  to  the  fairness  or  fraud  in  them.  So  that  a  sale  of 
goods  by  the  bankrupt  after  the  act  committed  is  a  sale  of  their  proper- 
ty :  for  which  they  may  maintain  trover  (n).  So  it  is  as  to  the  payment 
of  money  ;  ^nd  this  was  the  intent  of  the  act  of  parliament ;  the  statute 
of  J.  1  c.  19.  sect.  14,  being,  that  this  shall  not  extend  to  the  prejudice  of 
any  debtor  of  the  bankrupt,  who  paid  his  debt  after  the  act  committed, 
without  knowing  of  it.  This  relation,  the  ass  gnment  has,  does  not  only 
overcharge  acts  done  in  pais,  and  contracts  entered  into  by  such  persons 
having  committed  an  act  of  bankruptcy,  *  but  also  acts  on  record,  and 
legal  acts  done  by  him,  such  as  judgments,  so  that  if  execution  is  taken 
out  after  the  act  committed  upon  a  judgment  before,  that  execution  is 
vadone  and  set  aside.  It  is  said,  that  this  rule  founded  on  this  act  of  par- 
liament is  contrary  to  the  general  reason  of  the  law :  which  says,  that 
fictions  of  law  and  legal  relations  shall  not  enure  to  the  wrong  of  any  one: 
which  is  a  general  rule,  invented  to  support  the  right  and  equity  of  the 
case.  But  the  reason  of  taking  this  case  out  of  that  rule  is  plainly  this, 
and  the  law  did  intend  it,  on  this  general  rule :  that  it  is  better  to  suffer 
a  particular  mischief  than  an  inconvenience ;  and  the  legislature  foresaw, 
there  would  be  a  particular  mischief  which  they  cured  by  thai  proviso; 
but  did  not  extend  it  farther;  because  the  inconvenience  on  the  other 
hand,  of  suffering  bankrupts  to  dispose  of  their  effects  by  contracts  or  judg- 
ments would  put  it  in  their  power  to  defeat  their  just  creditors  of  their 
debts,  so  as  it  would  be  difficult  commonly  to  find  out,  whether 
there  was  a  mixture  of  fraud,  the  legislature  thought  it  better  to  [  329  ] 
lay  down  that  general  rule.  But  trade  becoming  more  exten- 
sive, that  act  19  6.  2.  was  made,  and  notwithstanding  it  is  said,  this  case 

(n)  By  statute  21  Joe.  1.  cap.  19.  sec.  14.  purchasers  for  valuable  consideration  shall 
not  be  prejudiced,  unless  the  commission  is  sued  out  within  five  years  after  the  bankrupt- 
cy:  and  by  19  Oeo.  2.  cap.  32.  sec.  1.  payments  made  by  bankrupt  in  the  course  of  trade 
without  knowing  of  it,  shall  not  be  affected. 

**  1  Black.  67.  Vide  2  Vern.  229.  Where  an  award  was  made  in  an  adversary  suit, 
and  confirmed  by  the  court,  one  of  the  parties  being  a  bankrupt,  but  not  known  then  to 
bo  BO,  and  a  commtssion  afterward  taken  out  The  award  bound  the  assignee  under  the 
oommifsion,  there  being  no  fraud  or  collusion  in  obtaining  it ;  but  the  reporter  puts  a 
qnere,  if  the  decree  on  a  rehearing  was  not  reversed.  [//  tccu  reversed  in  the  Hotue  if 
t^rdt.  (t^ler  an  qfirmanee  on  a  rehearing).    See  the  note  in  Mr.  Raithhy*t  edition.] 
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b  not  within  that  act,  which  it  certainly  is  not  in  point  of  time,  yet  it  is 
directly  within  the  recital  thereof.  One  principal  case  provided  for  by 
that  act  is  the  negotiating  hills  of  exchange ;  which  was  a  case  very  ne- 
cessary to  be  provided  for,  because  negotiable  in  various  parts  of  the 
world :  therefore  though  thid  b  not  a  case  within  the  provbion  of  the  act, 
because  of  the  posterior  time  of  commencement,  yet  it  b  within  the  mis- 
chief $  and  therefore  courts  of  equity  ought  to  go  a$  far  as  is  6onsbtent 
with  the  opinion  of  the  legblature  of  the  mischief  above  mentioned.  In 
what  shape  tlib  was  insbted  on  at  the  trial,  does  not  appear ;  whether 
ofiercd  only  in  mitigation  of  damages ;  and  then  it  was  very  natural  for 
the  court  not  to  admit  it :  and  the  court  might  have  thought,  that  at  the 
meeting  of  the  creditors  they  would  have  agreed  on  thb;  having  power 
to  compound  the  debts  by  agreement  of  the  major  part  of  the  creditors  by 
the  new  act  of  parliament. 

But  however  that  was  the  next  question  is,  whether  the  plaintiff  b  inti- 
tled  to  have  this  allowance  in  some  shape  on  the  foot  of  the  dealings  them 
selves,  and  next  from  the  nature  of  the  action  brought  by  the  asngneest 
And  I  am  of  opinion,  he  is  intitled  from  the  nature  of  the  action  and  de- 
mand against  him  at  law  (o).  It  is  quite  new  to  me,  that  assignees  under 
a  commission  of  bankruptcy  should  maintain  an  Indebitatus  assmnpsii 
(which  b  an  action  founded  on  contract)  for  money  bona  fide  paid  by  the 
bankrupt  after  a  secret  act  of  bankruptcy  to  another  person  for  valuable 
consideration.  How  long  that  b  in  practice  I  know  not ;  I  thought  they 
were  obliged  to  bring  an  action  of  trespass  or  trover  for  the  tort :  otherwise 
they  would  be  nonsuited ;  of  which  opinion  were  Chief  Justice  Parker  and 
Lord  Raijmond*  And  for  that  purpose  I  have  a  manuscript  case  at  Guild' 
hallf  the  sittings  after  T,  71  4  G.  1.  It  was  an  assumpsit  by  an  admiiiis- 
trator  for  money  had  and  received,  ^c.  and  non  assumpsit  pleaded ;  the 
case  was,  the  defendant  was  nurse  to  the  intestate  during  nb  sickness; 
and  being  alone  in  the  house  when  sh^  died,  conveyed  away  money  and 
every  thing  portable.  The  defendant  objected,  the  actk>n  would  not  lie ; 
there  being  no  colour  of  contract,  but  a  wrongful  taking  or  conversion,  for 
which  trover  lay.  But  Parker,  C.  J.  held  the  action  maintainable ;  be- 
cause though  the  taking  was  wrongful,  yet  the  plaintiff  might  agree  after- 
ward and  make  it  right ;  and  the  bringing  this  action  was  an  implied 
agreement :  and  that  there  were  only  two  cases  wherein  an  action  for 
money  had  and  received,  ^c.  could  not  be  brought,  viz.  for  money  won  at 
play ;  and  money  paid  after  a  bankruptcy  ;  in  both  cases  unless  you  insbt 

on  the  tort,  the  tort  b  waved.  He  went  upon  thb :  that  you  can- 
[  330  ]    not  affirm  part,  and  disaffirm  part ;  so  that  the  plaintm  there 

might  bring  irovtr  or  trespass  for  the  tort,  or  an  action  for  money 
had,  f^c.  which  the  court  laid  down  clear  and  without  doubt,  admitting 
two  cases  in  which  that  action  could  not  be  brought  for  wrongful  taking. 
In  the  case  of  money  won  at  play,  the  action  must  be  on  the  tort,  not 
for  money  had,  ^c.  that  admitting  the  contract  at  play.  So  I  have 
ruled  at  Guildhall^  and  I  believe  non-suited  a  plaintiff,  when  be  has  gone 

(o)  Thif  action  has  been  much  extended  of  late  ae  a  useful  remedj ;  the  mine  principle 
which  aupporU  it  against  one,  receivin(p  money  from  the  bankrupt  himself,  wiU  support  it 
against  another  who  receives  it  under  the  bankrupt ;  in  both  cases  it  is  the  propertj  of  the 
assignees,  who  may  elect  to  bring  an  action  of  iort  or  attumptit,  but  not  both.  2  Black. 
saO.    3Wils.904.    3LeT.  191.    Holt,  95.    12  Mod.  324. 
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contrary.  The  judges  perhaps  have  gone  further  since,  and  admitted  such 
action  rather  than  put  the  party  to  trover :  and  this  action  for  money,  <^c. 
has  been  extended  to  advance  the  remedy  of  the  party.  Yet  courts  have 
gone  a  good  way  against  this  very  strict  construction  of  the  act  of  parlia- 
ment ;  and  where  trover  was  brought,  have  taken  it  out  of  the  act ;  for 
which  purpose  is  the  case  o(  Rider  v.  Fozole,  3  Lev.  58,  which  was  directly 
within  the  words  of  the  statute,  and  within  that  legal  relation,  but  the 
court  would  not  construe  it  within  it ;  and  the  action  that  was  brought  for 
the  money,  was  trover.  But  whether  trover  was  the  proper  action  is  not 
the  point  now  for  consideration ;  that  being  proper  for  the  judge  who  tried 
the  cause.  The  question  now  is  upon  the  allowance ;  the  assignees  insist- 
ing on  it  by  way  of  contract.  Had  the  strict  remedy  been  taken  and  tro- 
ver brought,  it  might  be  a  stronger  case  against  the  allowance.  There 
is  no  foundation  to  raise  an  assujnpsitf  \^hich  must  be  founded  on  contract 
either  in  fact  or  in  law:  and  there  was  no  contract  in  fact ;  for  a  contract 
must  be  with  somebody.  Here  the  law  has  determined  against  the  con- 
tract by  the  relation  from  the  intervening  of  the  bankruptcy.  It  is  said, 
in  the  notion  of  this  court  a  trustee  must  have  the  legal  estate  for  somebody. 
But  why  should  he  not  be  considered  as  factor  or  agient  for  the  assignees  ?  And 
that  the  bankrupt  must  be  considered  as  a  trustee ;  but  hardly  so ;  because 
if  assignees  will  go  in  this  method,  and  affirm  acts  done  by  the  bankrupt,  it 
18  right  and  lust  to  take  the  bankrupt  to  be  their  factor  or  agent  as  to  all 
acts  fairly  done,  although  not  so  as  to  bind  them  by  fraudulent  acts.  And 
it  must  be  so  taken ;  for  this  action  upon  contract  cannot  be  maintained  but 
by  contract  on  one  side  or  other.  It  is  very  hard  to  say,  assignees  in  this 
new  method  of  proceeding  by  indebitatus  assumpsit  should  be  allowed  to  af- 
firm acts  of  bankruptcy  in  part,  and  disaffirm  in  other  part ;  which  has 
been  refused  by  courts  of  law ;  for  which  there  was  a  material  case  in  B, 
R,  Wilson  V.  Boulter^  Hil,  13  G.  1,  where  trover  for  money  was  brought 
by  an  assignee.  Not  guilty  pleaded ;  it  was  tried  by  Lord  Rmfthond  at 
Guildhall,  who,  doubting,  made  a  case  of  it,ri>.  Boulter  in  May  1724,  became 
bankrupt ;  in  August  following  a  commission  issued  against  him,  under  which 
the  plaintiflfwas  assignee:  in  the  June  between  the  bankruptcy  and  com- 
mission the  bankrupt's  wife  delivered  money  to  the  defendant  to  buy  South 
Sek  and  Eiast  India  bonds ;  the  defendant  then  knowing  of  the  bankruptcy, 
and  that  the  money  was  part  of  the  bankrupt's  effects,  bought  thirty  bonds, 
and  delivered  them  to  the  wife :  in  September  the  plaintiff*  the  eys- 
signee  seised  twenty-two  of  these  bonds,  and  took  them  for  the  be-  [  331  ] 
nefit  of  the  creditors,  as  part  of  the  bankrupt's  estate ;  and  brought 
trover  for  the  money  laid  out  in  the  remaining  eight  bonds.  The  question 
was,  whether  the  defendant  was  liable  in  this  action  for  the  money  ?  And 
the  whole  court  was  clear,  that  the  assignees  seising  part  of  the  bond  was 
an  affirmance  of  the  defendant's  act  in  laying  out  the  money ;  and  that  part 
could  not  be  affirmed  and  the  other  part  disaffirmed.  And  this  is  in  some 
measure  allowing  the  act  of  the  bankrupt  on  the  foot  of  the  contract,  and 
yet  disaUo\Ying  it  on  the  other  side.  This  is  a  strong  case,  why  the  plain* 
tiffin  this  cause  should  have  a  proper  allowance. 

But  it  is  said,  this  allowance  should  have  been  made  at  law ;  and  that  it 
was  determined  at  law, that  he  should  not  have  it;  which  is  conclusive. 
But  I  am  of  opinion,  it  is  not  conclusive ;  for  as  the  assignees  proceed  on 
the  foundation  of  the  contract,  this  is  a  matter  of  account ;  and  therefore 
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though  not  allowed  at  law,  this  court,  having  jurisdiction  of  accounts,  takes 
them  notwithstanding  the  verdict :  so  \yiU  the  court  here  allow  to  the 
plaintiff  so  much,  as  he  ought  to  be  allowed. 

Which  brings  it  to  the  question;  how  much  he  ought  to  be  allowed ;  and 
as  so  great  a  sum  as  £3018  was  recovered  from  him ;  it  is  very  hard  for 
the  assignees  to  insist,  that  any  part  of  this  £700  should  not  be  allowed. 
As  to  the  equity  of  the  ceise,  1  am  very  clear  in  my  opinion :  but  I  own,  I 
have  difficulty  as  to  the  particular  sums  to  be  allowed ;  the  plaintiff  hav* 
ing  examined  witnesses,  who  have  sworn  to  part,  and  that  the  most  consi- 
derable part,  as  lent :  going  on  and  saying  so  much  lent,  and  so  much 
paid:  but  this  is  very  nice ;  and  if  by  inquiry,  or  other  method  I  can  come 
at  it,  I  will. 

Therefore  let  the  cause  stand  over;  and  I  would  recommend  it  to  the 
assignee  to  compound  in  some  manner ;  for  it  is  very  hard  against  the 
plaintiff 

It  was  afterwards  compounded. 
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A.  borrows  money  of  B.  and  givee  bim  a  draft  upon  a  fund  due  to  A.  out  of  the  Exehe- 
query  and  becomes  bankrupt ;  this  is  an  assignment  thereof  to  B>  for  valuable  considera* 
tion,  which  shall  prevail  against  the  general  assignees  under  the  commission  of  bank- 
ruptcy. 

Chose  in  action  is  assignable  in  equity ;  and  no  particular  form  requisite. 

TowsoN  and  Cowdery  lent  money  to  Gibson^  who  made  a  draft  on  Swin- 
bum,  the  deputy  of  Horace  Walpole^  viz.  **Out  of  the  money  due  to  nae 
from  Horace  Walpole  out  of  the  Exchequer^  and  what  will  be  due  at  Mi- 
chaelmas pay  to  Towjon  £400,  and  to  Cowdery  £200  value  received." 

Gibson  became  bankrupt :  and  the  question  was,  whether  the  defend- 
ants Tonson  and  the  executors  of  Cowdery  were  first  intitled  by  a  specific 
lien  upon  this  sum  due  to  the  estate  of  Gibson ;  or  whether  the  plaintiffs 
the  assignees  under  the  commission  are  intitled  to  have  the  whole  sum 
paid  to  them ;  it  being  insbted  for  them,  that  this  di^aft  was  in  nature  of 
a  bill  of  exchange,  and  that  the  property  was  not  divested  out  of  the  bank- 
rupt at  the  time  of  the  bankruptcy  in  law  or  equity  ? 

[  332  ]  Lord  Chancellor. 

At  first  I  a  little  doubted  about  my  own  jurisdiction ;  and 
whether  the  plaintifiii  ought  not  to  have  gone  into  the  Exchequer,  as  being 
a  court  of  revenue ;  for  this  is  not  a  personal  credit  given  to,  or  demand 
upon  the  officer :  but  to  be  paid  out  of  that  money  issued  out  of  the  Ex- 
chequer  to  the  officer ;  and  this  is  on  warrant,  to  be  paid  out  of  the  reve- 
nue of  the  crown  for  public  services.  But  there  is  something  in  the  pre- 
sent case  deliverii^  it  from  that :  the  officer  admits,  he  has  received  a  sum 
of  money  applicable  to  this  demand,  which  brings  it  to  the  old  case  of  a 
liberalef  which  a  person  has  under  the  great  se^  for  the  payment  of  mo- 
ney; upon  admission  that  the  officer  had  money  in  his  bands  applicable  to 
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the  payment,  and  proof  thereof,  that  would  give  courts  of  law  a  jurisdic- 
tion, so  that  an  action  of  debt  might  be  maintainedon  the  liberate. 

This  demand,  and  the  instrument  under  which  the  defendants  claim,  is 
not  a  bill  of  exchange,  but  a  draft ;  not  to  pay  generally,  but  out  of  his 
particular  fund,  which  creates  no  personal  demand :  therefore  not  a  draft 
on  personal  credit  to  go  in  the  (fommon  course  of  negociation,  which  is  neces- 
sary to  bills  of  exchange,  by  draft  on  the  general  credit  of  the  person  draw- 
ing, the  drawee,  and  the  indorser,  without  reference  to  any  particular 
fund.    The  first  case  of  which  kind,  I  remember  to  have  been  determin- 
ed in  B,  R,  not  to  be  a  bill  of  exchange,  was  a  draft  by  an  officer  on  the 
agent  of  his  regiment  to  be  paid  out  of  his  growing  subsistence.    Then 
what  is  it,  for  it  must  amount  to  something  ?  ft  is  an  agreement  for  valua- 
ble consideration  before  hand  to  lend  money  on  the  faith  of  being  satisfied 
out  of  this  fund ;  which  makes  it  a  very  strong  case.    If  this  is  not  a  bill 
of  exchange,  nor  a  proceeding  on  the  personal  credit  of  Swinbum  or  Gi6- 
son^  it  is  a  credit  on  this  fund,  and  must  amount  to  an  assignment  of  so 
much  of  the  debt :  and  though  the  law  does  not  admit  an  assignment  of  a 
chose  in  action  (p),  this  court  does :  and  any  words  will  do ;  no  particular 
words  being  necessary  thereto.    In  the  case  of  a  bond  it  may  be  assigned 
in  equity  for  valuable  consideration,  and  good  although  no  special  lorm 
used.    Suppose  an  obligee  receives  the  money  on  the  bond,  and  there  is 
wrote  on  tne  back  of  it  "  Whereas  I  have  received  the  principal  and  in- 
terest from  such  a  one,  do  you  the  obligor  pay  the  money  to  him  f  this  is 
just  that  case ;  only  it  is  not  a  debt  arising  from  specialty ;  therefore  like 
an  assignment  of  rent  by  direction  to  a  tenant  or  steward  to  pay  so  much 
of  a  year's  rent  to  a  third  person.    The  case  of  Rt^al  v.  Rowtesj 
postf  now  under  the  consideration  of  the  court,  occurred  to  me.    [  333  ] 
There  the  assi^ment  of  debts,  of  which  no  possession,  came  in 
question ;   but  those  are  debts  depending  on  partnership,  and  mentioned 
there  how  far  the  assignment  %{  a  bond  should  be  supported  against  the 
assignees  under  the  commission :  and  it  is  clear,  that  they  have  been  sup- 

torted  where  the  bond  has  been  delivered  over ;  but  if  not,  some  doubt  has 
een,  whether  it  should  be  supported  on  the  foot  of  the  clause  in  the  sta- 
tute, J.  1.  But  this  is  clear  of  that  doubt,  because  this  was  a  debt  due  to 
Gibson  without  any  specialty.  This  draft,  which  amounts  to  an  assign- 
ment, is  deposited  with  the  officer  Szoirdfum,  and  therefore  is  attached  im- 
mediately upon  it :  so  that  Swinbum  could  not  have  paid  this  money  to 
Gibson^  supposing  he  had  not  been  bankrupt,  without  ^oaking  himself  lia- 
ble to  the  defendants ;  because  he  would  have  paid  it  with  ftdl  notice  of 
this  assignment,  for  valuable  consideration  (1). 

(p)  And  io  is  a  poanbility  for  valuable  consideration.    Post,  391.    2  Vol.  6. 

(1)  The  costs  of  all  parties  were  directed  to  be  paid  oat  of  the  remainder  of  the  Exehc- 
^uer  nonies,  after  deducting  the  monies  to  be  paid  to  T.  and  the  executors  of  Cowdery' 
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THOMAS  V.  JOETTERICHE,  Dec.  5,  1749. 

(Reg.  Lib.  1749.  B.  fol.  113.) 

Difltribution— Granddaughter  of  the  siiter,  and  the  daughter  of  the  aunt  of  the  inteeUte 
are  in  equal  degree. 

This  court  to  determine  by  same  rulea  aa  to  distribution,  and  legacies  as  the  ecclesiasti- 
cal court. 

The  rules  of  compuUog  degrees  differeol  fai  the  eivil  from  the  oanon  law ;  our  courts 
compute  by  the  former. 

A  C017TEST  arose  in  the  Ecclesiastical  court  between  the  plaintiff  and 
defendant  for  the  administration  to  Silvester  Andrews,  who  died  intestate : 
the  plaintiff  being  grand-daughter  of  his  sister;  the  defendant  daughter 
of  his  aunt  *  . 

The  pedigree  stood  thus. 

Andrew  Crook,  the  common  ancestor,  had  Mary  Andrews  and  $arah 
Wa4tjield;  Sarah  Wastfield  had  the  defendant ;  Mary  Andrews  had  Silves'- 
ter  the  intestate  and  Rachael  Thomas,  who  had  Crook  Tfiomas,  who  had 
Anne  the  plaintiff 

The  sentenceof  the  judge  of  the  Prero^ah'uc  court  was,  that  the  de- 
fendant was  one  of  the^next  of  kin  to  the  intestate  and  in  equal  degree 
with  the  plaintiff;  whereupon  he  granted  administration  to  the  defend- 
ant, who  was  at  full  age. 

The  present  suit  in  this  court  concerned  the  distribution  of  the  estate. 
For  plaintiff  was  cited  Pool  v.  Wilshaw,  December  9,  1708,  in  the  Exche- 
auer,  where  F.  Wilshaw  having  two  sons,  Francis  and  Benjamin^  by  his 
first  wife,  and  one  son  Richard  hj  his  second  wife,  de\ised  his  personal  es- 
tate between  Francis  and  Benjamin,  making  his  brother  Thomas  execu- 
tor ;  Francis  having  received  his  share  died;  and  Thomas  took  adminis- 
tration during  the  minority  of  the  other  son  ;  thereupon  the  plaintifi^  mo- 
ther of  the  testator's  first  wife  and  grandmother  o(  Francis,  preferred  her 
bill  for  share  of  the  personal  estate  of  Francis,  with  Benjamin  the  brother 
of  the  whole,  and  Richard  brother  of  the  half-blood ;  it  was  ar- 
[  334  ]  gued  by  civilians,  that  the  plaintiff  was  intitled  to  this  share, 
and  stood  in  equal  degree  with  the  two  brothers;  but  the  court 
were  of  a  different  opinion,  and  decreed  the  plaintiff  should  have  no 
share.  On  the  foundation  of  which  case  the  Master  of  the  Rolls  deter- 
mined the  case  of  J^rbury  v.  Richards  last  term.  The  plaintiff  here  is 
not  obliged  to  go  ii^  to  the  common  ancestor ;  claiming  m  a  direct  line 
from  the  mother  of  the  intestate,  and  cannot  go  higher  as  the  defendant 
must,  in  order  to  bring  it  down  to  her;  and  men  the  plaintiff  is  within 
three  degrees,  and  the  defendant  four,  according  to  their  own  computa- 
tion ;  but  brother  and  sister  are  considered  but  as  one  degree ;  so  that  still 
the  plaintiff  must  be  nearer:  there  being  but  three  degrees:  the  intestate 
and  bis  sister  Rachael  making  but  one. 

Lord  Chancellor. 
The  first  question  is,  whether  I  am  not  concluded,  by  what  the  Ecclesi- 
astical courtnas  done  ?    And  I  think  I  am,  and  cannot  determine  contra- 
ry.   That  court  is  bound  to  grant  it  to  the  next  of  kin;  and  though  the 
plaintiff  is  an  infant,  yet  if  nearer  than  the  defendant,  it  must  have  been* 
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granted  to  some  peraon  during  his  minority :  but  both  being  in  equal  dc- 

Sree,  that  court  has  an  election  to  which  to  grant  it,  and  has  given  it  to  the 
efendant;  then  if  1  should  determine  them  not  to  be  equal,  but  the  plain- 
tiff nearer,  it  is  directly  a»trary  to  the  foundation  of  this  sentence,  which 
would  make  it  erroneous,  and  to  be  reversed.  The  consequence  of  which 
would  be,  that  by  choosing  to  come  here  for  a  distribution,  you  would 
change  the  rule  relating  thereto :  for  the  suit  might  have  been  in  the  Ec- 
chsiasttcai  court  for  a  distribution  as  well  as  here ;  aiid  that  court  could 
not  have  contradicted  the  sentence,  by  which  administration  was  granted. 
Then  1  am  equally  bound  thereby :  being  bound  to  determine  by  me  same 
rules,  like  the  case  of  legacy ;  for  the  rule  of  law,  by  which  the  decision 
is  to  be  made,  cannot  be  changed  by  choosing  the  court,  in  which  to  sue. 

But  to  enter  into  the  merits;  if  it  was  open  to  me  to  determine  con-  \ 
trary,  according  to  the  rules,  by  which  this  computation  is  to  be  made, 
the  j^aintiff  is  not  nearer,  but  in  equal  degree.  There  are  several 
rules  of  con^mting  degrees :  which  are  reduced  to  the  maxims  of  the  diC- 
erent  laws,  to  wMeh  they  relate.  The  rule  of  the  civii  law  is,  quotperso- 
7UZ  lot  gradus :  computing  up  from  persona  proposita^  the  intestate,  (whose 
estate  is  in  question)  to  the  common  cmcestor,  and  then  down  to  the  per- 
son claiming  the  relation  to  that  intestate ;  and  as  many  persons  as  are 
in  this  ascending  and  descending  line  (except  the  commcMi  ancestor,  who 
18  not  reckoned  as  one)  so  many  degrees.  The  rule  of  the  canon  law  is 
different:  '^iz.  quo  grcmi  distat  remoiior  a  communi  stipite,  eodem  distant 
inttr  St.  Therefore  they  only  compute  up  to  the  common  ancestor,  not 
down  again:  and  that  person  who  has  the  smallest  number  of 
degrees  to  the  common  ancestor,  is  the  nearest  relation.  The  [  335  ] 
reason  of  establidung  that  rule  by  the  canonistB  was,  what  is 
mentioned  by  Sir  Jostph  Jikyl  in  Mtntney  y.  Pe/fy,  Free  Chan.  593,  viu 
the  nearer  they  Inring  the  relation,  the  greater  their  trade  of  dispensa^ 
tioos.  But  that  rule  of  the  canon  law  has  been  excluded  in  our  courts  (1) 
who  compute  by  the  civil  law ;  as  settled  in  B.  R.  In  Blackborough  v. 
Davis^  1  P.  fVms.  41,  it  was  objected,  that  there  is  no  occasion  to  go  up  to 
the  common  ancestor,  because  of  the  immediate  relation  between  brother 
and  sister  making  but  one  degree.  But  I  do  not  take  that  to  be  the  rule 
of  the  civil  law,  but  the  common  law  in  case  of  descents.  But  the  crnl 
law  does  not  consider  the  relation  between  brother  and  sister  as  but  one 
degree :  which  is  proved  from  1  J.  2. 17.  as  appears  from  Blackborough  v. 
Davisf  SalL  251.  The  reason  of  which  act  of  parliament  was  that  the 
mother  surviving  might  carry  away  aU  from  the  brother  and  sister.  The 
statute  declares  she  shall  have  but  one  equal  share  with  them :  and  di- 
rectly contradicts  that  rule,  that  brother  and  sister  are  to  be  considered 
but  one  degree.  But  supposing  that  not  decisive,  and  that  brother  and 
sister  should  be  but  one  degree,  that  has  never  been  allowed  but  where 
the  question  has  been  with  the  brother  and  sister  claiming,  not  where  to 
bring  in  collateral  relations;  and  that  was  the  case  of  Wilshaw  in  the  Ex- 
chequer^ where  the  brother  of  the  intestate  excluded  the  grandmother. 
What  is  insisted  upon  is,  that  wherever  brother  and  sister  meet  in  the 
course  of  computation,  you  shall  stop  there,  and  not  compute  higher,  but 
it  has  never  been  so  determined  in  computing  among  remote  relations; 

(1)  Bat  in  deacents  our  law  agrees  with  the  canon,  and  rejecta  the  civil  law. 
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which  would  in  tact  bring  in  the  right  of  representation,  beyond  what  the 
statute  allows,  viz.  beyond  brother's  and  aster's  children,  among  collate* 
rals. 

The  decree  therefore  must  be  for  an  equal  distribution. 


PYOT  V.  PYOT,  Z)cc«iii<r6,1749. 

(Reg.  Lib.  1749.  B.  fol.  112.) 

DeviM  of  real  and  personal  estate  in  tniBt  for  the  nearest  relations  *^  of  the  P^ls.^  Th« 
latter  held  to  be  ^  nomen  co/lecttvum,'*  and  descriptive  of  that  particular  stock,  and  that 
this  mixed  fund  should  not  go  to  the  heir  at  law  of  that  name.  A  change  of  the  name 
of  Pyot<,  by  marri^^,  held  not  to  exclude  (1). 

(9)  Dame  Withrinoham  devised  her  real  and  personal  estate  to  trustees, 
their  heirs  &jc  first  for  her  daughter  Marjf  Wilhringham^  her  heirs  dLc 
for^ever.  Proviso^  that  if  that  daughter  should  happen  to  die  before 
twenty-one,  or  marriage,  then  all  the  rest  and  residue  of  her  estate  both 
real  and  personal  in  trust  to  convey,  assign,  and  set  over  the  same  io  her 
luarut  rtiations  of  the  name  of  Pyot  (2) ;  and  to  his  or  her  heirs,  execu- 
tors, administrators  or  assigns  for  ever. 

The  daughter  died  under  twenty-one  and  un-married.  A^  the  death  of 
the  testatrix  there  were  three  persons  then  actually  of  the  name 
[  336  ]  of  Pyot^  viz,  a  man  and  his  two  sisters,  then  un-married,  and 
another  sister  originally  of  that  name,  but  un-married  at  the 
time  of  making  the  will.  At  the  time  of  the  contingency's  happening 
there  was  another  person,  who  was  heir  at  law  to  the  testatrix,  and  of  the 
name  of  Pyot,  but  more  remote  in  degree  than  the  others. 

The  heir  at  law  insisted,  this  devise  over  was  uncertain  and  void  ;  90 
that  upon  the  contingency  happening  it  descended  to  the  heir  at  law  5 
Co.  68.  h.  1  Vem.  362,  and  Tayler  v.  Sayetj  Cr.  E.  742,  though  now 
denied  to  be  law,  shews  the  reason  the  judges  went  on  in  determining  wills 
uncertain.  Relation  cannot  be  properly  nomen  coUeclivian  ;  for  such  are 
words,  that  have  no  plural,  as  stock.  Heir  though  nomen  eoiUctivum,  m 
not  so  in  its  first  sense ;  as  held  in  Archer^s  case.  Perriman  v.  Pierce,  2 
Rol.  Rep.  and  Pal.  303,  shews,  that  the  judges,  notwithstanding  their  in- 
clination to  construe  a  word  plurally,  yet  Where  the  testator  has  used  it 
in  the  singular  number,  will  not  extend  it  further.  But  supposing  it  not 
>void  for  uncertainty^,  the  heir  at  law  is  the  person  probably  meant  by 
nearest  relation.  The  testatrix  had  in  view  a  single  person,  and  could 
not  intend  to  give  it  to  all  her  relations.  Chapman^s  case,  Dyer,  333, 
shews  that  a  devise  to  the  family  or  Stock  goes  to  the  heir ;  and  this  will 
is  very  accurate  except  in  this  place ;  and  if  not  meant  to  tie  it  up  to  a  single 
person,  would  have  been  mentioned  so. 

Next  on  the  supposition  of  its  not  being  void,  the  question  wasi  who  were 

(o)  Devise  to  trustees  to  invest  in  stock,  and  pay  dividends  to  testator's  son  for  life, 
and  after  his  decease  to  his  eldest  son  and  his  heirs  for  ever,  and  in  case  of  their  death 
without  issue,  io  his  nearest  relation  for  ever,  held  a  good  devise,  and  the  nearest  rela- 
tion at  the  time  of  the  event  happening  took.     1  Brown,  293. 


(«) 


See  15  Ves.  92. 

Not  BO— but  *^ofihe  Pjoit,^  which  Lord  Hardwitkt  relies  on,  post,  338. 
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the  persons  to  take  under  that  description?  Whether  the  sisters,  who  hoth 
married  before  the  contingency  happened,  on  which  the  devise  over  took 
eflect,  should  be  let  in  with  the  plaintiff  their  brother ;  the  contrary  be- 
ing insisted  on  for  the  plaintiff)  because  this  devise  must  refer  to  the  time 
of  the  contingency's  happening,  when  they  were  not  of  the  name  of  Pyot : 
and  Jobson^s  case.  Cr,  E.  516.  and  Bon  v.  Smithy  Cr.  £.  532.  were  relied 
upon. 

Lord  Chavcelloil 
This  is  a  sort  of  scramble  for  the  estate,  and  some  difficulty  arises,  from 
what  is  insisted  on  by  the  answer  of  the  persons  claiming  under  the  same 
general  right  with  the  plaintiff;  giving  colour  to  the  argument  of  the  heir 
at  law  from  the  uncertainty.  This  limitation  differs  much  from  JobswCi 
case:  that  being  a  devise  in  tail,  remainder  to  the  next  of  kin  of  his  name ; 
which  was  a  vested  remainder.  This  is  a  devise  in  fee,  upon  which  no 
remainder  could  be  limited,  but  determinable  on  a  contii^ency ;  which  if 
in  a  reasonable  compass  of  time,  as  this,  is  allowed.  A  devise  is  never 
construed  absolutely  void  for  uncertainty,  but  from  necessity. 
Therefore  if  one  devises  an  estate  to  his  son,  and  he  has  several  [  337  ] 
sons,  and  has  not  pointed  out  which ;  that  is  uncertain,  and  goes 
to  the  heir  at  law  unless  it  could  be  construed  eldest  son  by  way  of  emi- 
nence ;  which  would  be  the  same  thing ;  the  eldest  heir  at  law.  So  in 
other  cases ;  as  in  1  Vem.  362 ;  which  was  absolutely  uncertain.  But 
yet  if  there  is  a  possibility  to  reduce  it  to  a  certainty,  the  devise  is  good.  As 
a  devise  to  his  son  John^  having  two  of  that  name ;  court  of  law,  although 
thev  adhere  to  words  of  the  will  as  much  as  possible  admit  an  averment 
to  determine  which  the  testator  meant,  which  shews  that  every  court  of 
justice,  law,  or  equity,  leans  to  make  a  construction  if  possible,  xd  res 
magis  valeal.  Then  the  question  is,  whether  there  is  such  uncertainty  in 
this  devise  over  ?  and  if  there  was  a  necessity  to  take  this  to  relate  to  a 
single  person  it  would  be  so ;  as  there  are  several  in  equal  degree  of  the 
name  of  Pt/ot  ,•  but  I  do  not  take  it  sq ;  Relation  is  nomen  collectivum  as 
much  as  heir  or  kindred  [1  Co,  66.]  A  devise  to  ji.  and  the  heir-male  of 
his  body  is  an  estate-tail ;  so  held  lately  in  B.  R.  It  is  true,  it  was  held 
otherwise  in  ArcherU  case,  but  that  was  upon  another  ground;  for  if  it 
was  only  on  the  point  of  the  singular  number,  it  would  have  been  an  estate 
of  inheritance.  Suppose  it  had  been  to  the  nearest  kindred  oi|  the  name 
of  the  Pyots  ;  that  is  the  singular  number :  and  I  admit,  that  word  is  used 
as  nomen  collectivum  oftener  than  the  other,  there  being  no  plural  to  it, 
(though  I  have  seen  it  used  in  the  plural  in  incorrect  writings :)  in  com- 
mon parlance.  Relation  in  the  singular  number  is  used  as  nomen  collectivum^ 
in  the  same  sense  as  kindred^  and  no  difficulty  arises  from  the  words  his  or 
her  in  this  case,  any  more  than  where  the  word  heir  is  used.  But  this  isja 
trust  of  both  real  and  personal  estate :  and  suppose  this  had  been  a  devise 
of  personal  only ;  all  those  persons  who  are  in  equal  degree  of  relation,  of 
the  name  of  Pyotj  would  be  intitled  to  take  equally :  and  the  court  would 
have  properly  taken  into  consideration,'  what  would  be  the  rule  of  distri- 
bution. Then  the  court  being  upon  a  question  of  construction  who  are 
the  persons  designed,  the  involving  the  personal  in  the  same  trust  and  de- 
vise, 18  a  circumstance  determining  the  construction  as  to  the  real ;  aflbrd- 
ing  a  proper  key  to  find  out  who  are  the  persons  designed  to  take  under 
Vol.  1,  S  R 
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thiB  description ;  for  the  testator  must  have  had  but  one  intention  (1).  As 
to  Taylor  v.  Sailer,  it  is  directly  contrary  to  Jaw :  and  I  will  lay  but  littie 
weight  on  the  reasoning  in  that  case,  to  support  a  resolution  which  is 
wrong. 

The  next  question  brings  into  consideration  another  person,  not  before 
the  court,  viz,  the  sister  married  at  the  time  of  making  the  will ;  which  is 
the  great  difficulty  what  decree  1  shall  make  K    I  am  not  quite  satisfied 
with  the  resolution  of  Jobs  on'' s  case,  and  think  it  a  very  odd  one.     In  such 
a  devise  there  is  no  regard  had  to  the  continuance  of  name ;  but  that 
case  difiers  from  the  present.    The  remainder  there  to  the  next  of  kin  of 
the  name,  was  not  a  contingent  limitation  over  upon  a  fee  de- 
[  338  ]    vised  precedent :  nor  was  it  a  contingent,  but  a  Vested  remain- 
der;  and  therefore  referred  to  the  time  of  making  the  vnll: 
whereas  in  this  case,  the  description  of  the  person  must  refer  to  the 
time  of  the  contingency  happening,  viz.  such  as  at  that  eventshould  be  her 
nearest  relation  of  the  name  of  Pt/oL    Then  taking  this  to  be  nomen  col- 
lectivunif  as  1  do,  there  is  no  ground  in  reason  or  law  to  say,  the  plaintiff 
should  be  the  only  person  to  take :  because  there  is  no  ground  to  construe 
this  description  to  refer  to  the  actual  hearing  the  name  of  that  time,  but 
to  refer  to  the  stock  "of  the  Pyois  (2)."    If  it  refers  to  the  name,  suppose 
a  person  of  nearer  relation  than  any  of  those  now  before  the  courts  but 
originally  of  another  name,  changing  it  to  Pyot  by  act  of  parliament: 
that  would  not  come  within  the  description  of  nearest  relation  of  the 
name  of  Pyot ;  for  that  would  be  contrary  to  the  intention  of  the  testa- 
trix ;  and  yet  that  description  is  answered,  being  the  name  of  Pyot ;  and 
perhaps  nearer  in  blood  than  the  rest    Then  suppose  a  women  nearer 
in  blood  than  the  rest,  and  marrying  a  stranger  in  blood  of  the  name  of 
Pyot ;  that  would  not  do :  and  yet  at  the  time  of  the  contingency  she 
would  be  of  the  name.     In  JobsoiCs  case,  and  in  Bon  v.  Smithy  (which 
was  a  case  put  at  the  bar  by  Serjeant  GlenvilU^  which  was  often  done  in 
those  times,  but  cannot  be  any  authority^)  it  is  next  of  kin  by  name ; 
which  is  a  mere  designation  of  the  name,  and  is  expressly   difierent 
here.    It  may  be  a  little  nice ;  but,  I  think,  '^  tht  Pyots  "  describe  a  par- 
ticular stock,  and  the  name  stands  for  the  stock ;  but  yet  it  does  not  go 
to  the  heir  at  law,  as  in  the  case  of  Dyer ;  because  it  must  be  nearest 
relation^  taking  it  out  of  the  stock ;  from  which  case  it  also  diflers,  as  the 
personal  is  involved  with  the  real ;  and  it  was  meant  that  both  should  go 
m  the  same  manner ;  and  shall  the  personal  go  to  the  heir  at  law  ?   Then 
this  plainly  takes  in  the  plaintiff  and  his  two  sisters  unmarried  at  the 
time  of  making  the  will,  although  married  before  the  contingency.    And 
I  think  the  other  sister,  not  before  the  court  is  equally  intitied  to  take 
with  them ;  the  change  of  name  by  marriage  not  being  material,  nor 
the  continuance  of  the  name  regarded  by  the  testatrix. 

This  is  like  that  case  in  the  House  of  Lords^  which  was  a  devise  on 
condition  of  marrying  a  person  of  his  name  (3).  The  lady  married  a  per- 
son who  changed  his  name  to  that  in  the  will:  the  House  of  Lords  held 

*  The  parties  consenting  remoYed  the  difficulty  of  her  not  being  made  a  partj. 

(1)  So  Roach  ▼.  Hammond,  Free.  Ch.  401. 

(2)  These  were  the  words  used,  and  not  »♦  of  the  name  of  the  Pyots."    Sea  R.  L. 

(3)  JSaWow  ▼.  BaUm/BOi,  3  P.  W.  65.  and  4  Bro.  P.  C.  194.  ocUto  edit. 
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this  voluntaiy  change  was  not  withm  ^he  beoefit  of  the  bequest,  nor  a 
performance  of  the  condition  of  the  will  (4). 

(4)  So  held  also  in  Leigh  ?.  Leigh^  15  Vei.  92. 


GAMMON  V.  STONE,  December  7,  1749.  [  339  ] 

{Keg.  Lib.  1749.  fol.  132.) 

Bill  of  rarety  in  a  bond  to  have  ii  assigned  after  having  paid  its  amount,  dismisied  with 
costs  as  useless.  Right  to  principal  and  interest  generally  carries  costs. — ^Tender 
must  be  veiy  express  and  formal  to  prevent  costs. 

Costs.    It  most  be  an  actual  tender  to  excuse  costs. 

An  action  being  brought  against  the  representatives  of  a  surety  in  a 
bond,  they  brought  a  biU  against  the  obligee,  suggesting  that  they  had 
applied  to  the  defendant  to  receive  his  money,  and  had  made  a  tender  of 
i^  and  that  the  only  terms,  they  insisted  on,  were  that  he  should  assign 
over  the  bond  to  them  with  a  letter  of  attorney  impowering  them  to  use 
his  name  upon  their  giving  him  an  indemnity ;  which  he  refused.  The 
bill  therefore  was,  that  he  might  receive  his  money  (1),  and  that  they 
might  have  the  bond  assigned,  and  liberty  to  make  use  of  it. 

It  was  proved,  that  two  bags  were  brought  bv  the  plaintiffi,  and  the 
money  began  to  be  counted  out;  but  that  the  defendant  who  had  agreed 
thereto  before,  changed  his  mind,  stopped  them,  and  said,  he  would  not 
take  the  money  upon  the  terms  on  which  it  was  offered  by  them ;  though 
he  had  no  objection  to  the  security,  and  did  not  doubt  but  that  the  money 
was  right 

Lord  Chancellor 

Was  of  opinion,  that  the  plaintiffs  had  no  right  to  expect  the  as 
signment :  and  that  it  was  not  to  be  insisted  upon,  because  it  was  quite 
useless. 

It  was  then  insisted  for  the  plaintiffs,  that  they  should  not  pay,  but 
should  have  costs ;  for  that  a  legal  tender  was  made  of  the  money  to  the 
defendant  before  the  action  brought ;  and  the  refusal  of  the  assignment  of 
the  bond  was  a  ground  of  coming  into  this  court. 

Lord  Chancellor. 
The  cxpence  of  this  suit  is  owing  to  the  plaintiffs,  who  have  mistaken 
their  way.  If  a  legal  tender  was  made,  they  need  not  come  into  this 
court:  for  it  might  be  pleaded  at  law  with  an  averment  of  being  always 
ready.  If  a  tender  is  not  legal,  a  court  of  equity  will  not  suppoi^  it:  nor 
supply  a  defect  of  a  tender  against  a  rule  of  law,  unless  perhaps  where 
fraud  is  used  to  prevent  it.  Thea  the  plaintiff*  is  in  the  common  case  on 
payment  of  principal  and  interest ;  which  carries  the  costs  with  it :  there 
being  few  cases  in  this  court  where  it  does  not  do  so.  There  are  several 
cases  of  mortgages,  in  which  though  very  reasonable  proposals  may  be 

(1)  It  appears  the  plaintiff  had  actually  paid  the  money.  R.  L. 
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made,  yet  if  no  proof  of  an  actual  tender,  the  court  on  a  bill  to  foreclose 
never  refuses  costs. 


[  340  ]     BULLER  v.  THE  BISHOP  OF  EXETER,  Dec.  12,  1749. 

Baron  Clarke  in  the  absence  of  the  Master  of  the  Rolls. 
The  privilege  of  the  elder  sUter  to  present  first  in  turn  goes  to  her  assignee. 

The  estate  of  an  advowson  descended  to  two  daughters  as  parceners  ; 
the  church  became  vacant  twice  in  their  time,  and  both  joined  in  pre- 
sentation ;  the  eldest  marries,  settles  her  own  estate  in  the  common  way, 
and  dies :  the  other  daughter  before  it  became  vacant  again,  marries  and 
makes  a  settlement  of  her  part  A  vacancy  happening,  BulUr,  the  hus- 
band of  the  eldest,  intitled  to  her  estate  as  tenant  by  curtesy  or  under  the 
settlement,  claims  as  in  her  turn,  and  presents ;  but  the  bishop  objects 
thereto,  because  the  younger  sister  and  her  husband,  claiming  an  equal 
right  to  presentation  as  tenants  in*  common,  did  not  join :  so  that  there 
being  a  litigation,  he  was  willing  to  present  the  person  appearing  to  have 
right  in  courts  of  law. 

It  was  now  made  a  mere  point  of  law,  whether  the  alternate  turn  of 
presentation  among  parceners  continued  to  the  grantee:  t.  e.  w)^ether  the 
persons  to  whom  the  estate  was  conveyed  are  to  be  considered  as  enjoy- 
ing the  same  privileges  of  presenting  in  turn,  as  the  sisters  and  parceners, 
if  they  had  their  own  estate. 

Baron  Clarke. 
1  have  always  thought  that  the  many  alternate  presentations  in  this 
kingdom  must  arise  from  estates  descending  in  parceny,  where  advowsons 
are  upon  them :  it  is  the  only  estate,  I  know,  which  in  course,  and  by 
operation  of  law  only,  falls  on  several  persons  making  but  one  heir;  with- 
out the  intervention  of  conveyances  by  will,  or  otherwise,  of  the  owner  of 
the  estate,  which  makes  it,  although  in  some  instances  partaking  of  a 
tenancy  in  conunon,  difierent  from  that  and  from  a  joint  tenancy,  which 
are  made  by  conveyance,  and  descendible  in  a  different  manner.  An 
advowson  is  a  particular  sort  of  an  estate  so  descendible ;  and  as  it  is  im- 
possible to  be  divided  into  parts,  so  as  to  be  enjoyed  separately,  as  it  is 
natural  to  follow  the  course  that  has  been  practiced,  that  each  parcener 
should  have  a  turn  to  present,  and  to  prevent  confusion  begin  with  the 
eldest.  And  in  all  the  cases  mentioned  out  of  Bro.  Ab.  and  F.  JV.  JB.  where 
disputes  arose ;  whether  the  alienee  of  the  eldest  sister  should  have  the 
same  privilege,  or  whether  it  should  go  to  the  next  sister ;  it  is  determined 
in  favor  of  alienee.  They  never  were  considered  as  tenants  in  common 
afterward ;  but  every  one  presented  in  turn :  agreeable  to  Cr. 
[  841  ]  EL  19,  and  2  Inst.  365 :  otherwise  there  would  be  great  con- 
fusion ;  for  the  elder,  either  before  presentation  alienating  the 
estate,  would  make  all  tenants  in  common,  or  waiting  till  her  turn,  then 
making  alienation,  and  so  defeat  the  other  parceners.  Therefore  the 
alienation  of  the  estate  by  a  parcener  does  not  for  this  purpose  make  them 
in  the  case  of  original  tenants  in  common ;  but  it  stiU  partakes  of  the  na- 
ture of  parceny.  Then  what  Buller  insists  on  is  right;  it  is  agreed,  it 
would  be  the  turn  of  his  wife,  if  alive ;  so  that  the  alienation  makes  no 
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diflerence.    And  if  a  precedent  is  wanted,  the  words  of  2  hut.  are,  that 
the  privilege  not  only  descended  to  the  heir  but  to  the  assignee  of  each. 


WALMSLEY  v.  CHILD,  December  11,  1749. 

No  relief  in  equity  on  loit  instnunont,  where  no  affidavit  of  the  lose,  and  no  offer  of  in- 
demnity (1).  As  to  action  on  note  payable  to  A,  or  bearer  (2).  And  as  to  action  on 
lost  bond.  Modern  practice  of  courts  of  law  in  dispensing  with  proftrU  This  by  no 
means  destroys  or  affects  the  antient  and  acknowledged  jurisdiction  of  courts  of 
equity. 

This  cause  came  upon  bill  and  answer ;  and  the  question  was,  what 
equity  the  plaintiff  was  intitled  to  upon  the  case  stated,  and  facts  admit- 
ted therein,  which  were  these. 

Charles  Walmslty^  in  April  1742,  lodged  money  in  the  shop  of  Mr. 
Child  and  Company^  for  which  he  took  notes  payable  to  himself  or  bearer. 
About  nine  days  afterward  he  came  to  the  shop  and  acquainted  thein, 
that  he  had  lost  the  notes ;  believed  his  pocket  was  picked  of  them  at 
pilay,  and  imagined  he  knew  the  person  who  did  it :  therefore  desired, 
they  would  pay  him  the  money,  as  the  notes  were  not  negotiated,  but  only 
lost  ^They  answered,  they  were  ready  to  do  so,  if  he  complied  with  what 
was  fsual  in  all  such  cases,  viz.  to  enter  into  a  bpnd  with  sureties  to  in- 
demnify them.  He  submitted  thereto ;  but  never  did  it,  advertising  them 
for  several  days  in  the  papers :  and  so  it  rested  till  his  death. 

This  bill  was  brought  by  his  widow  and  administratrix,  insisting,  that 
these  notes  must  be  taken  to  be  lost,  and  that  after  this  length  of  time 
there  is  a  presumption  of  it :  and  that  the  defenda'it  had  no  right  to  in- 
fflst  on  security  against  so  plam  a  demand.  The  plaintiff  having  a  clear 
rkht,  must  have  a  remedy ;  and  therefore  PJ^oper  to  come  here,  the  ac- 
cident of  loss  giving  this  court  jurisdiction.  The  defendant  runs  no  risk 
therein.  No  action  could  be  brought  against  Mr.  Child  by  a  person  find- 
ing the  notes ;  for  the  legal  right  being  vested  in  Walmsley  and  no  other, 
his  name,  or  the  name  of  his  represen^tive  must  be  made  use  of  in  such 
action ;  and  then  a  release  by  the  representative  reciting  the  accident, 
would  be  a  bar  to  that  action.  But  the  statute  of  limitations  has  barred ; 
which  might  be  pleaded  in  an  action  at  law  by  such  a  bearer,  or  in  a  bill 
in  equity ;  for  goldsmiths  notes  are  within  the  statute  of  limitations  as  well 
as  bills  of  exchange.  Nor  does  this  case  concern  promissory  notes  only,  but 
all  other  deeds  and  writings.  These  notes  are  as  cash :  and  not 
to  be  presumed,  that  any  person  having  them  would  lie  by  as  in  [  342  ] 
the  case  of  a  bond,  which  carries  interest  In  a  bill  for  pay- 
ment of  a  legacy  the  court  does  not  now  reauire  security  to  be  given, 
though  the  practice  was  so  formerly;  and  yet  there  may  be  debts  stand- 
ing out 

For  Defendant.  These  notes  are  undertaken  to  be  paid  by  the  gold- 
smith or  the  banker  to  the  bearer,  whenever  demanded ;  so  that  they 
never  raise  a  credit  in  their  books  with  the  person  named,  who  is  not  con- 
sidered as  intitled  thereto,  unless  he  has  the  notes  to  produce ;  without 

(1)  Vide  6  Ves.  813,  813,  and  9  Ves.  464 

(t)  Atkew  ▼.  PouUeren'  Compansf^  post,  2  Vol.  89. 
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which  he  has  no  right  at  law;  for  he  cannot  bring  an  action  for  so  much 
money  had  and  received  to  his  use;  because  from  the  nature  of  the  con- 
tract, the  bearer  has  a  right  to  demand  it.  These  notes  by  constant  usage 
are  as  cash ;  and  as  such  passed  in  a  late  case  of  a  devise  of  all  the 
money  in  his  house.  Then  it  is  of  consequence  to  this  kind  of  credit 
and  to  the  public,  who  receive  advantage  therefrom,  and  the  faith  and 
value  of  them  should  be  kept ;  and  though  stopping  payment  is  not  the 
same  as  an  act  of  bankruptcy,  it  might  be  followed  therewith,  and  hurt 
the  credit  of  the  bank.  The  sale  of  such  a  note  is  an  absolute  sale  of 
all  the  property  of  it,  Comyns^  57 ;  so  that  there  is  no  want  of  assignment 
or  conveyance  thereof:  but  the  very  delivery  over  by  purchase  or  gift 
passes  the  material  property;  and  from  the  terms  and  import  of  the  con- 
tract, the  defendant  is  not  bound  to  pay  but  to  the  bearer.  Then  it  is 
contradictory  to  the  rules  of  law,  to  say  the  vendor  by  any  act  can  alter 
the  right  of  vendee :  the  release  therefore  will  be  no  avail.  As  little 
will  the  statute  of  limitations  be  any  security  to  the  defendant,  this  case 
not  being  within  it;  for  the  notes  not  being  for  value  received,  which 
words  are  never  inserted  in  common  goldsmiths  notes,  but  payable  on  de- 
mand, the  statute  of  limitations  does  not  run  tiU  demand  and  refusal :  nor 
can  there  be  interest  by  way  of  damages  till  then.  But  the  statute  of 
limitations  is  stopped  by  acknowledgment  of  the  debt,  which  the  defendant 
has  all  along  done ;  and  will  take  it  out  of  the  statute.  If  then  a  risk 
must  be  run,  the  plaintiff  ought  rather  than  the  defendant  to  run  it,  from 
the  gross  neglect  at  least;  nor  is  there  any  affidavit  of  the  plaintiff's  not 
knowing  what  is  become  of  them.  The  defendant  swears  by  his  answer^ 
that  notes  have  been  brought  to  him  after  thirty  years,  which  he  has  paid ; 
and  that  upon  inquiry  of  the  most  eminent  bankers,  the  constant  custom 
is,  never  to  pay  where  the  note  is  not  produced,  but  on  such  terms ;  all 
which  must  be  taken  to  be  true,  therefore  it  is  not  unreasonable,  espe- 
ciallv  as  a  person  coming  into  equity  must  do  equity.  In  Glyn  v.  The 
Bam  of  England  {\)y  November  16, 1741,  after  the  death  of  Kxcholas  Har- 
ding, a  Ust  of  bank  notes  in  his  own  hand-writing  were  found,  some  mark- 
ed as  received  by  him,  others  as  not  received ;  the  executors 
[  343  ]  applied  to  thebank  for  the  latter  ;  and  offered  to  have  the  mo- 
ney laid  out  in  security  to  wait  flie  event ;  the  bank  said  they 
never  did  that  but  where  it  appeared,  that  the  person  who  applied  was 
owner,  which  did  not  appear ;  for  they  were  common  bank  notes,  and 
nothing  but  that  list  to  shew  his  property.  Your  Lordship  held  it  a  hard 
case  that  the  bank  should  retain  this  money,  and  ordered  it  to  stand  over 
for  the  bank  to  consider  of  it ;  and  18th  December  directed  an  issue,  to  see 
whether  they  were  his  property  or  not  Tercese  v.  Geray,  Finch  Rep, 
301,  is  applicable:  so  are  the  cases  of  inland  bills  of  exchange  upon  the 
statute  9  and  10  W.  3  c.  17. 

Lord  Chancellor. 
Two  questions  arise  on  this  case.    First,  whether  it  appears  clearly, 
that  the  plaintiff  has  right  either  in  law  or  equity  to  the  money  due  on 
these  notes.    Then  secondly,  supposing  such  right,  whether  she  has  pur- 
sued the  proper  remedy?  It  is  certainly  of  great  consequence  to  the  credit 

(1)  2  Vol.  38. 
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and  general  n^ociation  of  notes  of  this  kind ;  and  therefore  whatever  cir* 
cumstances  of  compassion  and  difficulty  upon  the  plaintiff,  the  court  must 
consider  the  case  in  general,  and  not  be  induced  lightly  to  carry  this  case 
so  far,  as  to  make  the  defendant  risk  a  second  payment 

As  to  the  first  question,  the  original  right  appears  clearly  by  the  answer 
to  have  been  in  WalmsUy.  The  terms  upon  which  the  defendant  insists, 
being  usual,  it  is  certainly  a  reasonable  rule  to  go  by ;  but  whether  they 
have  a  strict  demand  thereto  in  all  cases  is  another  consideration :  the  de- 
fendant admits,  that  prima /acte  the  legal  right  to  recover  this  money  ap- 
pears to  be  in  the  plaintiff:  and  his  objection  from  the  import  of  the  con- 
tract, being  payable  to  bearer,  and  no  want  of  assignment,  <&c.  is  carrying 
it  too  far  to  say  in  any  case ;  for  undoubtedly  one's  having  lost  his  note  or 
security,  is  no  reason  why  he  should  lose  his  debt  But  a  note  lost  in  that 
manner  is  a  strong  reason  why  thedefendant  should  holdhis  hand  andrecdve 
the  fullest  satisfaction,  that  it  would  never  be  demanded  of  him.  Where 
it  is  payable  to  him  or  bearer,  the  bearer  of  the  bill  or  note  has  not  such  a 
property  as  that  he  can  maintain  an  action  at  law  in  his  own  name,  but  it 
must  be  in  the  name  of  the  pavee  or  his  representative.  But  it  must  be 
considered  in  another  light  The  contract  of  the  party  is,  that  it  diould 
be  paid  to  the  bearer  of  the  bill :  it  is  a  promise  on  the  part  of  the  drawer 
of  the  note  to  pay  to  the  person  named  or  bearer,  therefore  the  bill  must 
be  brought,  whoever  demands  the  money,  and  the  import  of  the  agree- 
ment on  the  part  of  the  payee  is,  that  payment,  to  whoever  brings  the 
bill  or  note,  shall  be  a  discharge,  and  may  be  given  in  evidence  against 
hiQi;  which  is  a  very  material  consideration  in  this  case:  and  therefore 
it  behoves  the  defendant  to  have  absolute  certainty,  or  see  the 
note,  before  he  pays.  If,  upon  payment  a  release  issiven  of  all  [  344  ] 
demands  upon  tbese  notes,  no  action  could  be  but  in  the  name  of 
fValmsley,  and  this  release  may  be  pleaded :  so  if  a  judgment  at  law  by 
fValimtlty ;  that  may  be  pleaded  at  law,  and  would  be  a  discharge  in  ano- 
ther action.  But  a  consideration  occurs,  that  if  any  person  came  to  these 
notes  for  valuable  consideration,  though  they  kept  Uiem  in  their  hands  for 
seven  years,  and  afterward  brought  a  bill,  whether  this  release  would  do 
in  such  case  ?  All  the  circumstances  would  be  then  considered,  viz.  that 
the  property  passes  to  the  bearer  of  them,  and  how  long  bom  die  course 
of  business  such  notes  may  lie  out;  that  the^  may  go  to  all  parts  of  the 
world,  and  may  lay  out  several  years;  and  it  highly  concerns  the  credit 
of  them  not  to  refuse  payment  Then  if  a  bill  is  brought  by  a  person 
proving  he  gave  valuable  consideration  for  them,  and  a  release  only  shewn 
upon  payment  and  su^^tion  of  loss  without  proof  of  the  loss,  would  that  be 
a  defence  t  It  would  be  a  very  precarious  one.  If  actual  proof  of  their 
being  lost  or  stolen,  it  would  be  a  different  consideration :  but  here  is  no 
proof,  the  publishing  the  advertisements  is  none,  nor  a  presumption.  Then 
what  is  sworn  by  the  answer,  is  material,  and  must  be  taken  to  be  true, 
as  not  replied  to,  of  the  account  given  of  it  by  Walmshy  to  the  defendant : 
which  was  a  strong  reason  for  the  defendant  to  stop  his  hand ;  for  Walmsley 
ought  to  have  pursued  the  person  suspected.  How  is  this  case  altered  by 
length  of  time  f  Seven  years  are  passed  which  would  at  law  create  a  bar ; 
but  not  here ;  because  of  the  confession  and  ofier  of  the  defendant  to  pay 
on  terms :  which  would  take  it  out  of  the  statute  of  limitation ;  for  though 
it  was  long  doubted  whether  a  bare  acknowledgment  to  pay  would  do  so, 
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it  is  not  DOW  disputed ;  and  it  is  also  sworn  by  the  answer,  that  these  notes 
have  been  brought  on  them  after  thirty  years. 

The  next  question  is,  whether  the  plaintiff,  supposing  she  has  right,  haa 
pursued  a  proper  remedy  ?  And  1  am  of  opinion,  she  has  not  pursued  such  a 
remedy  as  should  finally  determine  the  case  between  the  parties.  It  is  said, 
she  comes  properly  to  be  paid,  as  upon  the  loss  of  the  notes.  It  is  certain, 
that  in  case  of  a  legal  demand,  as  the  present  is  admitted  to  be,  there 
is  no  other  rule  of  evidence  upon  the  payment  of  money  upon  a  loss, 
than  there  is  at  law,  but  that  in  all  cases  at  law,  except  in  one,  the 
party  may  be  remedied  on  proof  of  law,  just  as  he  may  here,  provided 
reasonable  evidence  of  the  loss  (r) ;  courts  of  law  not  requiring  more  than 
courts  of  equity,  strict  and  positive  evidence  of  the  loss;  which,  as  it 
is  generaUy  occasioned  by  negligence,  is  seldom  capable  of  being  given; 
but  both  admit  evidence  arising  upon  circumstances,  and  upon  that,  the 
party  is  intitled  to  recover.  *  But  there  are  cases,  upon  which  you  may 
come  into  equity  on  a  loss,  though  remedy  may  be  at  law ;  and  one  is 
clear  upon  a  bill  for  discovery.  6ut  if  you  come  into  equity  not 
[  345  ]  only  for  discovery,  but  have  relief,  on  the  foundation  of  loss,  that 
changes  the  jurisdiction.  And  there  are  but  three  cases  in  which 
you  are  intitled  to  do  that ;  in  every  one  of  which  you  are  obliged  to 
annex  an  affidavit  to  the  bill  to  (>rove  the  loss.  If  the  deed  or  instru- 
ment upon  which  the  demand  arises  is  lost,  and  you  only  come  for  discove- 
ry, you  are  intitled  thereto  without  affidavit:  but  if  relief  is  prayed  be- 
yond that  discovery ;  to  have  payment  of  the  debt,  affidavit  of  the  loss 
must  be  annexed ;  for  that  changes  the  jurisdiction.  If  the  deed  lost 
concerned  the  title  of  lands,  and  possession  prayed  to  be  established,  such 
affidavit  must  be  annexed.  Another  case  is  of  a  personal  demand,  where 
loss  of  a  bond,  a  bill  in  equity  on  that  loss  to  be  paid  the  demand :  there 
a  bill  for  discovery  will  not  be  sufficient,  but  it  must  be  to  be  padd  the 
money  thereon ;  but  an  affidavit  must  be  annexed.  [See  post,  392,  3.] 
The  reason  of  the  difierence  between  a  bond  and  a  note  is,  that  in  an  ac- 
tion at  law  a  proferi  in  cur  («),  of  the  bond  itself  must  be  made  (1); 
otherwise  oyer  cannot  be  demanded  by  the  defendant ;  and  if  oyer  is  not 
given,  the  plaintiff  cannot  proceed.  But  that  is  not  necessary  in  the 
case  of  notes;  no  oyer  is  demanded  upon  them,  the  proving  the  conteats 
being  sufficient;  and  nothing  standing  in  the  plaintiff's  way.  Another 
case,  in  which  you  may  come  into  this  court  on  a  loss  is,  to  pray  satisfac- 
tion and  payment  of  it  upon  terms  of  given  security.  In  an  action  at  law, 
the  plaintiff  might  ofier,  but  the  defendant  could  not  be  compelled  to  take, 
but  in  equity,  that  would  be  consideration,  whether  they  were  reasona- 
ble. That  was  the  case  of  Teresy  v.  Gory^  as  Lord  Nottingham  has  taken 
the  name  in  an  authentic  record  I  have  of  it ;  which  was  Easter,  28  C.  2. 

(r)  Eyidence  the  same  in  equity  as  at  law,  as  a  matter  of  fact.    2  Vol.41. 

*  in  general  though  a  legal  demand  cannot  be  turned  into  an  equitable  one,  yet  in 
a  demand  of  assets,  plaintiff  may  come  in  here  for  satisfaction,  though  he  has  a  remedy  at 
law  to  avoid  the  ineonvenience  of  doubly  suing,  as  he  is  intitled  to  an  gfccount  of  assets 
in  this  court,  and  then,  instead  of  sending  him  to  law  for  satisfaction,  he  will  get  com- 
plete  remedy  at  once.    2  Ves.  106. 

(#)  2  Vol.  41. 

(1)  After  Lord  HardwuktU  time,  the  court  of  law  dispensed  with  proftrtu  Aa  to 
which  see  6  Yes.  812, 8ia 
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where  a  bill  of  exchange  was  drawn  on  the  defendant,  and  indorsed  in  the 
third  place  to  the  plaintifi)  by  whom  the  bill  was  either  lost  or  mislaid,  as 
appeared  by  the  affidavit  annexed.  And  the  bill  prayed  that  the  defen- 
dant might  be  decreed  to  pay  the  plaintiff  the  money,  as  last  indorsee,  ac- 
cording to  the  acceptance;  the  plaintiff  first  giving  security  to  save  the  de- 
fendant harmless  against  all  former  assignments ;  which  was  so  decreed, 
but  without  damages  and  costs.  In  a  book  called  FinMs  Reports,  301, 
the  decree  is  somewhat  larger,  and  the  acceptance  of  the  defendant  was  af- 
ter the  third  indorsement,  and  it  is  in  that  book,  though  not  so  in  the  manu- 
script report ;  and  indeed  I  do  take  it  to  be  as  in  the  book ;  and  then 
there  is  no  doubt  of  the  plaintiff's  right:  but  if  that  be  material,  it  shall 
be  inquired  into :  in  that  case  if  the  plaintiff  could  at  law  prove  the  con- 
tents of  his  bill,  and  the  indorsement,  and  the  loss  of  it,  he  might  have 
brought  his  action  at  law  upon  that  bill  without  coming  into  Wm  court ; 
but  he  was  apprehensive,  the  course  of  trade  might  stand  in  his  way  at 
law,  and  therefore  came  into  this  court  upon  terms,  submitting  it  to  the 
judgment  of  the  court,  whether  they  were  not  reasonable.  »>  was  the 
case  of  Glyn  v.  Tht  Bank  of  England^  the  plaintiff  submitting 
to  give  security;  which  was,  what  a  court  of  law  could  not  take  [  346  ] 
into  consideration :  whereas  the  present  expressly  opposes  the 
giving  security.  The  result  therefore  as  to  the  remedy  is,  that  it  is  a  bill 
in  this  court  to  have  a  decree  for  a  plain  legal  demand,  if  the  plaintiff  is 
in  the  right,  without  other  circumstances ;  and  no  affidavit  annexed  to 
the  bill  of  the  loss  of  these  notes;  and  no  evidence  besides  presumption. 
It  may  be  said,  that  the  rule  of  this  court  for  annexing  an  affidavit  to  a 
bill  is  in  the  case  of  loss  of  deed ;  and  that  in  general  is  so :  but  I  see  not, 
why  it  should  not  be  required  in  the  case  of  any  instrument,  if  you  come 
into  this  court  to  change  the  jurisdiction,  which  is  the  ground  upon  which 
the  court  goes,  and  then  in  the  case  of  the  loss  of  a  note  it  is  the  same. 
And  in  Ttrtay  v.  Gory^  the  bill  was  so  brought ;  an  affidavit  being  an- 
nexed :  although  security  offered;  and  weight  was  laid  thereon  by  Lord 
JfoHingham.  That  this  is  a  legal  demand,  notwithstanding  the  loss  of  the 
note,  is  clear,  and  perhaps  the  easiest  way  that  can  happen ;  for  the 
plaintiff  may  go  two  ways  to  work.  If  the  plaintiff  can  prove  the  loss, 
she  may  declare  on  the  notes :  but  to  get  rid  of  the  proof,  she  may  bring 
an  indebitatus  assumpsit  for  money  had  and  received,  &c.  for  payment 
into  the  defendant's  shop  is  admitted.  The  reason  of  making  the  statute 
3  and  4  of  Anne  arose  from  some  determinations  in  the  beginning  of  her 
reign  by  Holt^  C.  J.  that  no  action  could  be  maintained  on  a  promissory 
note,  nor  declaration  thereupon,  viz.  Clarke  v.  Martin^  and  Potter  v. 
Pearson^  1  5a/.  129  ;  which  cases  produced  the  act,  as  the  act  itself  recites : 
but  that  act  of  parliament  did  not  alter,  but  that  still  an  indebitatus  as* 
sumpsit  may  be  brought,  and  the  note  given  in  evidence,  or  proved  if 
lost;  nothing  standing  in  the  way,  as  there  would  in  the  case  of  a  bond. 
Then  supposing  an  action  by  the  plaintiff  against  the  defendant  for  the 
money,  which  is  admitted  to  be  paid  into  the  shop,  what  will  stand  in  her 
-*eay  of  recovering,  but  what  ought  to  stand  in  her  way  ?  It  will  then  be 
for  the  consideration  of  the  court,  how  far  the  course  of  trade  ought  to 
stand  in  her  way:  and  to  that  remedy  I  shall  leave  the  plaintiff  As  to 
the  act  relating  to  the  inland  bills  of  exchange,  it  deserves  to  be  taken 
notice  of.  Before  the  Stat.  9  and  10  ff  a  there  was  a  great  difficulty 
Vol.  I.  T  T 
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about  recovering  upon  such  bill.  The  matter  therefore  being  uncertain, 
the  merchants  procured  that  act ;  the  nature  of  the  provkion  thereby 
being,  that  if  an  inland  bill  of  exchange,  payable  to  himself  and  never 
indorsed  be  lost,  and  he  comes  to  the  person  drawing,  he  is  not  bound  to 

Say  without  security  given  in  case  the  bill  be  found:  and  yet  what 
anger  could  there  be  in  general  ?  For  if  a  bill  is  payable  to  A.  and  ^. 
makes  affidavit  and  shews  the  loss,  and  the  bill  never  indorsed,  there  is 
little  danger ;  because  it  is  common  among  merchants  to  draw  several 
bills,  viz.  pay  the  second,  Jirst  not  paid,  which  is  a  security,  and  is  the  con- 
stant course  of  merchants.  Then  consider  the  intent  of  the  3  and  4  Anne j 
relating  to  promissory  notes :  the  title  of  the  act  is  to  give  the  same 
remedy,  and  make  these  notes  of  the  same  effect,  as  inland  bills  of  ex- 
change. And  this  practice  of  the  bank  and  the  goldsmiths,  has 
[  347  ]  taken  rise  from  the  provision  made  in  that  act  of  parliament : 
for  it  is  equally  dangerous  to  them  to  pay,  without  having  the 

fromissory  note  delivered  up,  as  in  the  case  of  the  inland  bills.  Then  if 
am  to  act  by  my  discretion,  I  see  no  ground  to  depart  from  that :  this 
is  not  a  case,  in  which  there  is  a  probability  of  great  hazard  :  nor  do  I 
think,  the  defendant,  if  it  was  not  for  the  sake  of  the  precedent,  would 
lay  80  great  weight  upon  it ;  for  from  the  length  of  time  it  is  natural  to 
think,  there  is  no  risk.  But  if  there  is  any,  I  am  not  to  let  the  defen- 
dant run  it :  and  there  is  a  suspicious  part  of  the  case,  from  what  Wmlms^ 
ley  said  and  did. 

Upon  the  whole  therefore,  the  plaintiff  must  bring  an  action  at  law  for 
the  money ;  the  bill  shall  be  retained :  and  then  the  matter  will  be  pro- 
perly tried,  and  a  court  of  law  will  take  in  consideration,  how  far  the 
course  of  trade  and  manner  of  negotiating  these  notes  are  to  go.  It  is 
now  established,  that  if  a  goldsmith's  note  is  taken,  and  kept  beyond  three 
days,  and  the  goldsmith  breaks,  it  is  the  party's  own  fault  for  keeping  it 
longer,  though  there  is  no  act  of  parliament  concerning  that ;  this  there- 
fore is  proper  to  be  determined  by  a  jury,  as  that  was. 

For  plaintiff.  It  has  been  doubted,  whether  the  plaintiff  can  maintain 
an  action;  therefore  an  issue  ought  to  be  directed,  so  as  to  clear  it  of  all 
collateral  niatter. 

Loan  Chancellor. 

I  see  no  doubt  of  maintaining  the  action :  nor  is  there  any  thing  in  the 
answer  that  will  bar  it. 

But  if  the  plaintii)  does  not  proceed  in  the  action  for  this  money,  let 
the  bill  be  dismissed  with  costs. 


SCHELLINGER  v.  BLACKERBY,  December  16,  1749. 

(Rejr.  Lib.  1749.  B.  fol.  114.) 

The  grant  of  a  menial  office  in  the  House  of  Lords  for  a  term  of  jears,  liable  to  credilots, 
and  a  daily  fee  or  allowance,  held  to  be  also  subject  to  their  demands. 

It  havincbeen  determined  by  his  Lordship,  that  the  office  of  taking 
care  of  the  Palace  and  the  House  of  Lords,  granted  to  Blackerby,  his  ex- 
ecutors and  administrators,  for  thirty-one  years,  should  be  subject  to  his 
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debts,  it  was  referred  to  the  Master  to  see,  what  were  the  profits  of  that 
office. 

On  exception  to  the  report,  the  question  was,  whether  a  fee  of  six  shil- 
lings and  eight-pence  a  day  (which  was  an  allowance  made  by  the  Lord 
Chamberlaiii's  warrant  to  Blockerbi/,  for  the  purposes  of  making  clean  and 
sweeping  the  Royal  House  and  Palace,  and  the  chimnies,  re- 
moving and  placing  the  chairs,  forms,  &c.  in  the  House  of  [  348  J 
Lords)  should  be  held  as  part  of  the  profits  of  the  office ;  it  being 
said  to  be  a  voluntary  allowance  of  the  crown  by  way  of  satisfaction  for 
particular  expences  in  paying  labourers,  &c.  and  that  it  may  be  va- 
ried ;  therefore  no  part  of  the  office. 

Lord  Chancellor. 
It  would  be  very  extraordinary  if  this  should  not  be  subject  to  the  cre- 
ditors satisfaction.  In  the  bankrupt  acts,  officers  are  expressly  named  as 
subject  thereto.  It  is  clear,  that  this  six  shillings  and  eight-pence  a  day 
is  part  of  the  office  and  liable  to  creditors.  It  is  true  it  may  be  varied : 
but  it  is  not  pretended  but  that  it  is  an  allowance  paid  time  out  of  mind  ; 
nor  shewn  to  be  a  new  and  particular  bounty ;  nor  objected  that  it  has 
not  gone  with  the  office.  If  indeed  it  could  be  said  to  be  money  laid  out 
of  his  pocket,  there  would  be  no  ground  to  consider  it  as  part  of  the  of-, 
fice ;  but  it  is  not  so.  The  words  of  the  grant  are  cum  omnibus  aliis  Va. 
diisfftodu,  projicuis,  comrrioditaiibus ;  which  must  take  in  something  more 
than  what  are  particularly  there  mentioned :  and  there  is  nothing  more 
than  this  to  be  taken  in.  It  was  intended  to  be  so ;  and  the  words  are 
proper  for  it.  If  not  thus  considered,  it  would  be  vain  for  a  court  of  equi- 
ty to  hold  any  office  to  be  subject  to  creditors ;  for  there  are  several  offi- 
ces, whereof  the  greatest  part  arise  from  a  particular  warrant  from  the 
crovm :  which  if  struck  o%  the  other  parts  of  the  office  would  be  worth 
nothing. 


Lord  Hardwigke,  Lord  Chancellor. 
Lord  Chief  Justice  Lee. 
Lord  Chief  Baron  Parker. 
Mr.  Justice  Burnet. 

RYALL  V.  ROWLES,  Jan.  27,  1749-60. 

8,  C.  1  Atk.  qmd  vidt^  with  Mr,  Sanders'  no/ej.— Pawnee  of  goods,  &c.  permitting  btak- 
rapts  to  continue  in  possession,  or  in  the  order  and  disposition  of  them,  have  no  speci- 
fic lien  on  them  against  the  assignees. 

Aflsignmenti  of  debtB(l).— Equities  as  between  partners. 

William  Harvest,  a  trader  within  the  several  statutes  concerning 
bankrupts,  in  June  1732,  borrowed  from  Benjamin  and  Joseph  Tomkins 
£1500,  and  as  a  security  conveyed  and  assigned  his  dwelling-house  and 
brew-bouse  at  Kingston,  and  all  the  coppers  and  utensils  in  trade  belong- 
mg  thereto,  by  way  of  mortgage,  subject  to  redemption.  He  afterward 
took  Jonathan  Stephens  into  partnership  with  him ;  and  in  less  than  a 

(l)SMp.36S. 
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month  after  the  partnership,  December  22, 1736,  made  a  second  mortgage 
to  Potter  in  trust  for  Jonathan  Stephens  of  his  moiety  of  not  only  the  uten- 
sils, but  the  stock  in  trade,  debts,  profits,  &c.  for  securing  a  sum  of  money, 
then  lent  to  him  by  Jonathan  Stephens,  and  any  future  sums  that  should  be 
lent.  December  10, 1737,  he  made  a  third  mortgage,  of  the  seventh  part 
of  his  undivided  moiety  of  all  the  stock  in  trade,  utensils,  debts  due  or  to 
grow  due,  to  Sir  Jamts  ReyneL  ^pril  24,  1738,  he  made  a 
[  349  ]  fourth  mortgage  of  the  seventh  part  of  his  undivided  moiety, 
with  the  same  description,  to  Skip,  September  7,  1738,  he  made 
a  fifth  mortgage  to  Jonathan  Stephens,  for  securing  to  him  £2000  which 
Stephens  had  paid  to  one  Bavgh,  who  had  the  original  mortgage  on  the 
freehold  estate ;  the  real  premises  which  were  conveyed  by  way  of  lease 
to  Tomkins,  having  been  mortgaged  to  Philip  Stone  in  1725,  and  assigned 
to  Baugh,  who  assigned  to  Stephens  upon  being  paid  the  £2000.  He  af- 
terward made  a  sixth  mortgage  to  George  Harvest  his  son,  of  the  seventh 
part  of  his  undivided  moiety  of  the  partnership,  stock  in  trade,  debts,  uten- 
sils, and  profits,  in  consideration  of  a  sum  of  money  lent 

Notwithstanding  these  several  mortgages,  he  continued  in  possesion  of 
the  utensils  and  stock  in  trade  as  before ;  altered,  disposed  and  mortgaged 
them  as  his  own,  and  received  the  debts  in  partnership  with  Stephentf 
without  any  controul  from  any  of  the  mortgagees  till  1740,  when  he  failed 
and  became  bankrupt 

Then  the  assignees  and  mortgagees  insisted  on  the  right  of  the  several 
goods,  stock,  &c.  comprised  in  their  several  assignments,  in  opposition  to 
the  general  creditors  claiming  under  the  commission. 

The  cause  was  heard  befere  Lord  Chancellor,  the  Seals  after  Michael- 
mas  1747 :  and  it  being  a  new  case,  his  Lordship  ordered  it  to  be  argued 
by  two  counsel  on  each  side,  assisted  by  the  Judges,  upon  the  question 
whether  all,  or  any  and  which  of,  these  mortgages  came  within  the  staL 
*21  J.l  c  19,  particularly  the  latter  part  of  the  tenth,  and  the  whole  of  the 
eleventh  section  or  not  f  It  was  ai^ed  February  24,  1747-8. 

Solicitor-General  and  Mr.  Noel,  for  the  Assignees  under  the  Commission. 
The  question  upon  the  construction  of  this  statute  are  twa  First,  whe- 
ther any  conveyance  of  goods  or  chattels  by  way  of  mortgage,  or  with 
condition  of  redemption,  is  within  that  statute  1  The  second,  if  the  court 
should  think  so,  whether  any  of  these  six  mortgages  are  within  the  clause 
as  to  any  of  the  goods  comprised  therein ;  the  consequence  of  which  is,  that 
they  must  be  as  creditors  under  the  conunission,  and  not  be  preferred  to 

the  other  creditors  ? 
[  350  ]       The  first  will  depend  on  the  true  construction  of  the  act  itself; 

to  find  out  which  three  things  are  to  be  resorted  to.  The  cir- 
cumstances at  the  time  of  making  the  act ;  for  to  them  the  law  was  adapt- 
ed :  the  remedy  intended,  and  the  mischief  designed  to  be  prevented  there- 
by :  and  judicial  explanations  of  the  act  since.  It  will  appear,  that  some 
conditions  of  redemption  are  within  this  clause,  and  that  it  was  calculated 
for  this.  When  this  act  was  made,  fraudulent  conveyances  were  suffici- 
entiy  guarded  against  by  13  Eliz,  c,  5.  s.  7  Tzoine'scase,  3  Co,  80.  upon  the 
construction  of  mat  act,  was  considered  so  strongly  within  it,  that  the  par- 

(/)  1  Atk.  165.  S.  C.    1  Brown,  99. 
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ty  was  punished  criminally :  and  particular  provisions  are  made  by  that 
statute  in  case  of  bankruptcy.  Fraudulent  conveyances  then,  being  pro- 
vided for  before,  v^ere  never  intended  by  the  act  now  in  construction :  but 
the  thing  intended  was  an  equal  distribution  amongst  creditors :  which  was 
very  unequal,  some  creditors  getting  prior  liens  several  ways :  as  by  bond» 
judgment,  ire.  to  take  away  which  priority,  unless  where  satisfaction  by 
execution  and  recovery  before  the  bankruptcy,  was  the  intention  of  the 
act ;  and  to  reduce  creditors,  who  had  trusted  the  bankrupt  generally,  to 
equality.  Another  way  creditors  had  of  gaining  a  priority,  was  by  pledg- 
ed goods ;  and  after  that  a  new  way,  by  conveyance  without  delivery  of 
goods.  Anciently,  as  appears  from  the  year  books,  5,  H.  7./.  1.  Delive- 
ry was  necessary  to  a  sale :  and  was  often  done  by  parol :  the  pledge  must 
be  delivered  over  to  the  pawnee  himself  at  the  time  of  borrowing,  other* 
wise  no  property  vested  in  him.  But  that  doctrine  was  afterward  explod- 
ed: as  in  YeL  164.  and  2  Leon.  30.  Clarke^s  case,  where  the  property  was 
held  vested,  though  no  delivery  at  the  time.  Aiid  Owen,  124,  held,  that 
such  pawnee  might  assign  over  his  property ;  so  that  wherever  the  con- 
veyance was  under  hand  and  seal,  it  was  not  necessary  to  vest  the  proper- 
ty by  delivery  of  goods  pledged :  there  is  no  real  distinction  between  the 
words  mortgaging  and  pledging ;  the  first  being  generally  applied  to  lands, 
the  other  to  goods ;  and  they  are  in  effect  synonimous  terms.  As  to  lands, 
the  mortgagee  holds  by  title :  and  the  title  deeds  always  are,  or  should  be 
in  his  possession ;  but  as  to  goods  there  is  no  hold,  where  the  pawnor  keeps 
them  in  his  possession.  The  end  of  the  act  therefore  being  to  reduce 
creditors  to  equality,  it  is  but  reasonable  to  put  such  creditors,  who  took 
pledges  and  left  them  in  the  hands  of  the  bankrupt  or  pledger,  to  dispose 
of  and  alter  them  as  he  pleased,  upon  equality  with  other  creditors ;  for 
the  mortgagees  give  the  bankrupt  a  general  credit  Suppose  a  diamond 
pledged  for  a  large  sum,  and  pawnor  keeps  possession  of  it :  if  he  sells  the 
diamond,  as  he  may  do  the  next  day,  the  creditor  must  come  in  under  a 
commission.  The  inconvenience  in  allowing  a  preference  in  cases  of  these 
secret  conveyances  is  greater  than  that  of  judgments,  which  are  public 
and  open :  not  that  the  act  intended  to  restrain  the  pawning  and 
selling  goods  generally :  and  there  might  be  a  sale  otgoods  where  [  351  ] 
possession  could  not  be  given :  as  of  ships  at  sea,  and  goods,  and 
merchandise  that  are  bringing  home.  Such  conveyances  then  by  way  of 
mortgage  are  within  the  reason  of  the  act :  and  the  question  is  whether 
withm  the  letter  ?  The  word  convey  in  the  preamble  extends  to  all  con- 
veyances in  general,  whether  absolute  or  by  condition ;  mortgages  of  lands 
or  goods  are  in  this  act  called  conveyances :  and  where  a  general  word  is 
mentioned  to  take  in  all,  it  is  not  usual  afterward  to  specify  particular 
words  which  come  after  it  The  mischief  recited  in  the  preamble  is  ma- 
terial, often  happening.  It  never  was  a  frequent  practice  to  buy  goods  ab- 
solutely and  leave  them  in  possession  of  the  vendor  to  do  as  he  would  with 
his  own,  which  case  never  happens  without  fraud :  and  the  preamble  sup- 
poses a  good  consideration  not  upon  fraud:  against  which  case,  if 
the  legislature  had  intended  a  provision,  it  would  have  put  it  upon 
that.  But  they  knew  that  would  be  void  by  13  Eliz.  and  were  therefore 
providing  against  conveyances  by  way  of  mortgage,  the  mortgagor  keeping 
possession  and  exercising  all  acts  of  ownership.  The  enactmc  part  is  ve- 
ry carefully  penned ;  and  every  word  deserves  to  be  weighed ;  the  goods 
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must  be  originally  the  property  of  the  bankrupt,  and  conveyed  by  him, 
and  must  continue  in  the  order  and  dispoation  of  the  bankrupt  It  is 
objected,  that  mortgagee  or  grantee  on  redemption  cannot  be  called  ow- 
ner or  proprietor :  but  the  act  considers  him  as  such :  the  words  take 
in  all  ownerships  whatsoever;  some  for  greater  interests,  others  for 
less:  and  the  pawnee  or  mortgagee  is  in  point  of  law  considered  as  pro- 
prietor, and  may  maintain  trover  upon  it,  although  that  action  is  founded 
m  property.  Such  conveyance  by  pledge  has  been  held  to  be  good 
against  extent  of  the  crown,  because  the  property  is  altered.  3  Bid.  17» 
shews,  that  pawnee  has  a  special  property,  so  that  no  act  of  pawnor  can 
affect  it  by  outlawry  or  felony.  So  if  a  lease  for  years  is  made  of  goods,  a 
scire  facias  for  the  king  upon  a  subsequent  outlawry  shall  not  affect  them 
till  the  lease  ended.  It  is  objected  that  the  word  true  is  added  to  owner 
or  proprietor,  and  that  mortgagee  never  was  deemed  such ;  but  true  is 
never  put  in  opposition  to  special,  but  false,  owner,  and  so  meant  in  this 
act.  it  is  said  that  mortgages  are  allowed  and  excepted  out  of  the  act : 
power  being  by  another  clause  given  to  the  commissioners  or  assignees  to 
redeem ;  but  though  a  trader  may  mortgage,  his  goods  must  be  delivered 
to  the  mortgagee  or  in  the  hands  of  a  third  person,  and  not  remain  in 
mortgagor ;  beside,  that  clause  only  gives  the  same  power  the  assignees 
bad  before,  in  place  of  the  bankrupt.  As  to  judicial  expositions  upon  this 
statute  since,  it  has  been  held,  that  the  preamble  shall  be  taken  into  con- 
truction,  and  the  enacting  part  controuled  by  it     So  held  by  Holt,  Chief 

justice,  in  L'Avosire  v.  VPlaistrier,  cited  in  1  P.  Wms,  318. 
[  352  ]        Le<r,  Chief  Justice.    Myaccoimt  ofthat  case  is  diflerent  from 

that  in  1  P.  Wms,  evidence  having  been  given  of  the  alteration 
of  the  diamonds  by  taking  them  out  of  the  sockets.  It  was  held  by  the 
court,  that  offering  to  sell  generally  was  sufficient  evidence  of  offering  to 
sell  as  owner ;  but  no  judgment  was  given ;  it  being  adjourned  for  further 
argument,  although  the  court  said,  if  this  was  not  within  the  act,  they 
knew  not,  what  was.  I  had  occasion  to  cite  this  case  before  Lord  Ray- 
mond at  Guildhall,  and  it  was  then  said,  there  was  no  determinatioQ 
upon  it 

Lord  Chancelloil 

1  have  seen  another  note  of  that  case ;  and  it  appears  to  have  been 
argued  a  second  time,  when  Sir  E^iward  Korthey  took  the  distinction,  that 
the  enacting  part  was  controuled  by  the  preamble.  Search  was  directed 
to  be  made  for  the  rule :  which  was  found ;  and  this  matter  was  deter- 
mined Pas.  9  Anne ;  but  whether  upon  the  point  in  question  or  no  did  not 
appear. 

For  the  general  assignees.  Id  August  1774,  Ex  parte  Marsh  (1),  his 
Lordship  held,  that  plate  in  trust  for  benefit  of  the  wife  was  not  within 
the  statute,  not  being  of  the  bankrupt,  or  conveyed  by  him.  The  pream- 
ble then  makes  part  of  the  enacting  clause,  and  is  the  key  to  it,  1  P.  fVms. 
317 ;  notwithstanding  the  general  act  of  parliament  may  take  its  rise  from 
a  particular  case;  and  ought  to  be  construed  to  prevent  the  mischieO  and 
advance  the  remedy.  The  question  of  the  mortgage  of  goods  being  within 
this  act  of  parliament  has  been  in  judgment  before.    The  case  of  Stephens 

(1)  1  Atk.  158-9. 
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y.  Sole  {2),  July  5,  1736,  which  was  solemnly  ai^ued,  is  in  point    There 
Wm.  Tappenderif  indebted  to  the  plaintiff  £1400,  for  securing  payment 
thereof  mortgaged  to  the  plaintiff  some  leasehold  estates,  wharfs  and  three 
hoys,  but  kept  possession  of  the  hoys,  and  some  time  after  became  bank- 
rupt.   The  plaintiff  brought  an  ejectment,  and  got  possession  of  the  lease- 
hold estate,  but  the  assignees  got  the  hoys.    The  leasehold  not  being 
sufficient  to  pay  the  plaintiff  his  principal  and  interest,  he  brought  a  biU 
to  foreclose,  and  to  compel  the  assignees  to  redeem  the  hoys,  or  that  they 
might  be  sold  to  pay  his  demands.    The  assignees  admitting  the  lease- 
hold not  sufficient  to  pay  the  plaintiff,  insisted  on  their  right  to  the  hoys 
under  the  statute;  the  bankrupt  having  the  possession,  and  acting  as 
owner  thereof  till  declared  bankrupt.    Lord  Talbot  decreed,  that  the 
plaintiff  might  be  at  liberty  to  come  in  under  the  commission  for  his  defi- 
ciency ;  dismissing  the  bill  so  far  as  it  required  account  of  the  profits  of 
the  hoys ;  which  were  ordered  to  be  sold  for  the  benefit  of  the  creditors 
in  general.    No  case  has  since  occurred  where  it  was  held  that  a  mort- 
gage by  way  of  condition  is  not  within  this  clause :  and  wherever  it  has 
come  before  Lord  Chancellor  with  proper  facts  so  as  to  create  a  doubt,  it 
has  been  sent  to  be  tried  :  as  in  Borne  v.  Dodson  (3),  6  Decern^ 
ber,  1 740,  but  it  never  was.    So  upon  the  bankruptcy  of  Ray-   [  353  ] 
mondf  ex  parte  Page,  where  the  mortgagees  gave  it  up,  coming 
in  under  ttie  commission. 

If  then  any,  or  some,  mortgages  may  be  within  this  act,  the  second 
question  is,  whether  the  six  mortgages,  or  any  of  them,  are  within  the 
statute  ?  Which  will  depend  on  three  considerations ;  the  nature  of  the 
chattels;  the  interest  conveyed ;  the  persons  to  whom,  or  for  whose  bene- 
fit, they  are  conveyed.  The  chattels  are  stock  and  utensils  in  trade ;  the 
debts  due  and  to  be  due ;  and  yet  possessicHi  of  the  whole  left  with  the 
bankrupt ;  who  had  the  order  and  disposition  of  them  as  before ;  sold, 
altered,  and  disposed  as  owner ;  was  reputed  as  such :  and  all  this  with 
the  express  consent  of  the  mortgagee,  who  might  have  prevented  this ; 
the  nature  of  the  conveyance  being  so.  Nor  was  he  to  account  with  the 
desponee  for  what  he  should  sell,  nor  for  any  of  the  debts  he  should  re- 
cover; for  that  might  probably  have  altered  the  case.  As  to  the 
specific  goods  that  were  to  be,  the  assignments  of  them  are  merely 
void  at  law,  and  only  to  be  supported  in  equity  by  way  of  agreements  to 
be  performed  when  the  goods  come  in  esse ;  this  court  considering  it  as 
done  from  the  time  it  ought,  whereas  courts  of  law  only  give  reparation 
by  damages.  As  to  the  debts,  present  and  future,  they  cannot  be  as- 
signed at  law ;  and  in  equity  it  can  only  be  supported,  where  the  assignees 
have  a  proper  power  to  sue  for,  recover,  ana  receive  the  debts  assigned 
(4).  Whereas  here  the  bankrupt  after  conveyance  is  to  sue,  <^c.  and  not 
to  come  to  any  account.  And  debts  come  witnin  the  words  and  meaning 
of  the  act,  within  the  word  chattels,  and  would  pass  in  a  will  thereby.  As 
to  the  interest  conveyed,  fliey  are  all,  except  one,  shares  of  the  stock :  and 
the  act  requires  delivery,  and  that  possession  should  be  altered.  The 
mortgagees  of  part  ought  to  come  into  the  trade,  and  act  as  part-owners, 
and  then  it  will  be  notorious,  who  are  the  true  owners :  which  answers 

(2)  Cited  1  Atk.  167. 161. 170. 

(3)  1  Atk.  154.  and  see  post,  2  Vol.  272,  &c. 

(4)  Vide  9  Yes.  410. 


354  RYALL  V.  ROWLES.  1749-50.] 

the  objection,  that  delivery  could  not  be  given  of  parts  of  the  goods.  As 
to  the  persons  claiming  the  benefit  of  the  assignments,  it  must  be  admit- 
ted, that  each  partner  has  a  pledge  on  the  partnership  effects  for  what  is 
due  to  him  upon  adjusting  the  account,  and  the  surplus  must  be  divided 
(6) :  but  here  the  money  advanced  by  Stephens  has  nothing  to  do  with 
the  partnership ;  being  an  entire  separate  loan ;  and  if  this  is  suffered  to 
stand  against  the  rest  of  the  creditors,  it  will  elude  all  the  act  of  bank- 
ruptcy, for  most  trades  of  the  city  are  carried  on  in  partnership.  Stephens 
was  after  the  conveyance  owner  of  the  whole,  redeemable  as  to  one 
moiety;  yet  Harvest  continued  to  act  in  the  partnership,  sold  and  disposed 
of  his  moiety,  as  he  pleased.  Then  as  to  the  general  expediency,  the 
policy  of  the  law  has  been  always  to  4evel  creditors  except  such  as  have 

recovered  satisfaction,  or  got  such  possession,  as  cannot  be  de- 
[  S54  ]    feated :  whereas  if  this  method  of  mortgaging  were  allowed,  one 

or  two  favourite  creditors  would  sweep  away  the  whole :  nor 
i^ould  creditors  know  what  to  trust  to.  Trade  cannot  be  carried  od 
without  credit,  which  would  be  destroyed  if  such  liens  are  allowed  to 
give  a  priority :  and  for  above  a  centuiy  have  the  legislature  been  guard- 
ing against  it  It  is  no  injustice  to  turn  aside  such  mortgagees,  who  trust 
the  credit  of  the  bankrupt,  and  would  in  cases  of  insolvency  set  up  their 
conveyances  to  defeat  others,  who  were  induced  to  trust  on  the  credit  of 
his  stock  and  trade;  not  indeed  that  all  mortgages  of  goods  without  de- 
livery are  void ;  as  of  ships  or  cargo  at  sea ;  but  then  every  thing  is  done 
to  enable  the  taking  possession  upon  arrival,  as  invoices,  bills  of  lading, 
dx.  So  in  case  of  bulky  goods  delivery  of  the  key  of  the  warehouse  to 
the  mortgagee :  but  these  cases  fall  not  within  the  act,  nor  the  mischief 
intended  to  be  remedied. 

Attorney-General  and  Mr,  Wilbraham  for  all  the  mortgagees. 
The  general  question  is,  whether  any,  and  which  of  these  mortgages  or 
securities,  under  which  the  several  defendants  claim,  are  made  void  in  the 
whole  or  in  part  by  21  /.  1  c.  19  ?  Upon  which  two  considerations  arise. 
Whether  the  particular  interest,  claimed  by  the  mortgagees  in  goods,  be 
such  as  made  them  true  owners  within  the  clause  of  that  act  ?  Secondly^ 
as  to  the  goods  assigned,  what  possession  could  be  given  ?  The  true  view 
of  the  laws  relating  to  bankruptcy,  is,  that  all  conveyances  to  defeat  cre- 
ditors shall  be  absolutely  void.  The  real  ground  of  the  conveyance  was 
to  be  inquired  into  to  rebut  the  general  charge  of  fraudulent  conveyances : 
and  it  would  be  an  odd  construction,  that  in  all  events,  although  a  valua- 
ble consideration  were  paid,  it  shall  be  absolutely  void,  because  the  pos- 
session was  left  in  the  conveyer :  though  strong  evidence  of  fraud,  it  was 
only  evidence,  and  capable  of  being  rebutted ;  and  the  consideration  if 
good,  was  a  strong  evidence  to  be  opposed  thereto.  The  meaning  of  the 
act  was  to  prevent  false  credit  bv  a  person  having  goods  which  did  not 
belong  to  him ;  being  sold  absolutely.  Not  a  word  in  the  act  about  pledges, 
but  only  general  conveyances.  A  mortgage  is  the  appropriation  of  a  spe- 
cific thing  to  certain  purposes;  not  only  for  payment  of  money,  but  for 
indemnifying  on  divers  occasions.  A  pledge  requires  delivery  of  the  thing : 
a  mortgage  does  not.    That  they  differ  may  be  seen  by  Jusdnian^s  lust. 

(5)  Vide  Weit  ▼.  Skipp,  ante.  239.  242. 
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T\f.  6.  and  by  the  definition  of  Hypothtca  and  Pignus,  Bro.  271,  Trespass^ 
it  is  no  pledge  unless  delivered  at  the  same  time.  But  mortgagor  is  pre^ 
sumed  and  understood  to  have  possession :  nor  was  the  retaining  possession 
ever  evidence  of  fraud,  where  the  conveyance  was  intended  only  as  a 
mortgage,  2  Bui,  226.  It  is  the  same  with  regard  to  goods  as  to  lands. 
Chan.  Pre,  285,  where  a  redemption  was  intended ;  the  produce 
of  goods  may  be  granted  as  well  as  the  goods  themselves.  The  [  355  ] 
words  owner  and  proprietor  are  to  be  limited  by  the  nature  of 
the  conveyance,  and  extends  not  to  mean  the  real  owner  in  all  cases. 
Though  the  preamble  is  the  key,  Lord  Cowper  in  Copeman  v.  Gallant^  1 
P.  Wms.  314,  would  not  allow  that  the  preamble  should  restrain  the  en- 
acting clause.  A  factor,  having  goods  sent  him  from  abroad  to  sell,  is  not 
owner  within  the  act :  because,  if  he  becomes  bankrupt,  the  court  will 
take  the  goods  out  of  the  hands  of  the  assignees  for  the  right  owner.  It  is 
common  to  have  general  acts  of  parliament  from  particular  cases,  and 
sometime  the  legislature  recites  the  particular,  and  sometimes  a  general 
reason :  the  preamble  therefore,  where  general,  ought  to  be  considered 
with  the  enacting  part ;  but  where  a  particular  reason  is  given,  it  would 
be  odd  to  construe  the  remedy  for  that  case  only,  and  not  take  the  act  in 
general.  The  mortgagor  is  generally  considered  as  true  owner :  so  in  com* 
mon  law  courts,  and  in  the  acts  concerning  mortgages  and  the  redemption 
of  estates,  he  is  called  owner.  The  word  owner  is  indeed  sufficient  to  take 
in  special  owner ;  but  that  this  act  does  not  interfere  in  this  case,  appears 
from  Magot  v.  Mills,  1  Lord  Raym.  286,  and  Jacob  v.  Shepherd,  cited  in  2  P. 
Wms.  431.  If  possession  was  to  be  altered,  it  would  in  this  case  defeat 
the  mortgage ;  for  it  was  intended,  that  the  trade  should  be  continued, 
and  not  to  put  the  mortgagee  in  possession.  The  nature  of  the  mortgage 
was  proper  to  have  the  possession  kept  in  the  mortgagor :  therefore  like 
the  case  of  a  leasehold  estate  for  years ;  a  mortgage  of  which,  though  a 
chattel,  is  not  within  the  act,  and  there  is  a  great  distinction  between  the 
possession  of  goods  being  in  the  person  who  is  real  owner,  and  one  who  is 
only  conditional  owner.  1  Lord  Raym.  T2A.  As  to  the  things  assigned,  it 
cotdd  be  of  no  use  to  the  mortgagee  to  take  these  utensils,  being  fixed  to, 
and  continued  as  part  of  the  premises.  A  share  in  trade  is  a  mere  chon  in 
action.  2  P.  Wms,  427.  Small  v.  Oudley,  Some  of  the  things  are  to  be 
infiUuro,  and  of  which  the  mortgagees  could  not  possibly  have  possession; 
this  court  will  bind  property  which  the  law  will  not  bind ;  and  this  act  can 
aflect  nothing  but  what  means  a  legal  conveyance.  If  the  general  acts 
of  parliament  or  the  common  law  give  not  these  kinds  of  debts  or  goods  to 
the  general  assignees,  this  act  cannot :  and  the  mortgagees  will  have  a 
lien  and  priority;  not  that  the  creditors  of  the  partnership  shall  be  hereby 
prevented ;  but  the  plaintiffs  are  private  creditors;  and  these  are  only  as- 
signments of  the  residue,  after  payment  of  the  partnership  debts,  of  what 
shall  be  taken  hereafter :  which  can  be  assigned  in  equity,  but  not  in  law. 
In  notion  of  law,  the  possession  of  one  partner  is  the  possession  of  the  other : 
it  is  common  to  have  a  covenant  in  a  partnership  that  one  partner  shall 
not  assign  without  consent  of  the  other,  and  the  assignee  of  part  of  the 
partnership  effects  cannot  maintain  trover  ;  for  the  partnenhip  may  be 
given  in  evidence,  and  the  assignee  has  no  remedy  but  in  equity. 
Had  it  been  to  Stevens  instead  of  Potter,  it  could  not  have  been  [  356  ] 
within  the  act ;  for  there  to  all  mtents  Stevens  would  have  been 
Vol.  1.  U  u 


356  RTAtL  V.  R0WLE8«  [1749-*A0. 

m  poMeflBJon.  In  the  veiy  deed  the  aaneoment  ib  said  to  be  io  trost  far 
Stevens  ;  and  then  it  will  be  presumed,  £at  Potter  suffered  Stevens  to  con- 
tinue in  the  possession  which  be  had  before,  viz.  real  owner  as  to  one  moie 
tjt  and  special  owner  as  to  the  other.  Then  as  to  the  exigencies  of  trade, 
money  is  often  wanted  at  an  hour's  warning;  and  then  it  is  frequent  to 
borrow  upon  goods  for  a  limited  time ;  and  if  a  man  was  in  that  case  to 
put  another  in  possession  of  his  shop,  or  to  deliver  the  key  of  his  warehouse, 
it  would  be  publishing  himself  a  bankrupt  to  the  world.  Credit  is  a  verj 
tender  thing;  and  if  the  method  was  to  deliver  possession  in  all  cases,  it 
would  be  so  great  an  inconvenience  as  to  destroy  all  credit  and  trust  what- 
soever. 

Reply.  The  clause  in  this  act  extends  indeed  to  absolute  sales ;  but  not 
to  that  case  only.  Allowing  that  the  enacting  part  shall  not  be  restrained 
by  the  preamble,  yet  that  it  goes  as  far  as  the  case  in  the  preamble  can  be 
DO  question ;  but  whether  it  shall  go  farther  7  The  case  stated  in  the 
preamble,  that  many  convey  and  still  retain,  is  the  present  case ;  for  in  ab- 
solute conveyances  it  would  not  often  happen  without  fraud.  Chattels  are 
DO  real  pledge  or  security  unless  a  delivery ;  it  is  otherwise  in  case  of 
lands;  the  title  being  a  security  without  the  rents  and  profits.  The  dis- 
tinction between  mortgagee  and  pledgee  is  nominal  only,  and  alters  not  the 
nature  of  the  contract ;  the  Roman  Taw  says,  hypotheca  and  pignus  are 
the  same ;  so  CahisCs  Lex  ;  and  so  is  the  nature  of  the  contract 

Loan  Cbaitcklumu 

The  power  of  a  master  to  bind  a  ship  is  called  hypotheca  (1) :  yet  there 
is  DO  delivery  of  poasessioD ;  and  it  difiers  from  pignus  or  pledge. 

Reply.  It  does  so;  but  the  nwster  has  a  particular  lien,  by  way  of 
•ecori^  for  what  might  be  due  to  him :  and  those  cases  are  exactiy  the 
same  as  absolute  sales,  where  deliveir  may  not  at  all  times  be  necessary. 
S  Bui.  226,  relating  to  mortgage  of  lanch,  is  quite  out  of  the  case  (2). 
The  general  proprietor  here  acts  with  consent  of  the  special.  Hale  in  his 
Analysis  in  his  division  of  special  property,  says,  that  a  pledge  and  grant 
on  conation  b  a  special  property :  the  report  in  1  Lord  Raym.  286,  baa 
only  stated  some  £ctums :  as  to  Lord  Raym.  724,  the  fourth  point,  the 
only  question  was,  whether  the  execution  was  fraudulent  ?  not  a  nxirt- 
gwe  by  bankrupt,  but  the  putting  goods  into  the  hands  of  another  to  sell 
00  his  account.  In  Jacob  v.  Shepherd^  if  the  act  had  been  thought  df, 
that  case  was  not  within  it;  nor  was  it  truly  referred  to  in  2  P. 
Wms.  427. 

[  857  ]  Loan  Chanckllor. 

It  was  not  Sir  Joseph  Jekyl  set  aside  the  assignment  of  goods 
as  ftaodulent,  without  taking  notice  of  this  clause.  But  Lord  CSmncelbr 
King  was  of  a  different  opinion ;  because  there  was  a  consideration ;  and 
that  be  could  not  make  a  bankruptcy  where  the  law  did  not  But  the 
assignment  being  so  extensive,  he  sent  it  to  law,  to  see  whether  the  as- 
flgnment  itself  was  not  an  act  of  bankruptcy ;  but  still  took  notice  of  tbb 
cfitnse. 
R^ly.    Then  Small  y.  OuMy,  2  P.  Wms.  427,  lalls  under  tiie  same 

(t)  "  «B4|>Oi«,44S.  (t)  8o/MietY.GiUfiw,0V«i.4O7. 
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coondenttioii :  the  present  statute  was  not  under  consideration^  nor  could 
ft  be.  No  chattek  were  ever  intended  to  be  excepted  out,  but  some  chat- 
tels cannot  come  within  the  circumstances  of  the  act :  as  leasehold«  which 
are  governed  by  the  same  rules  as  real  estates.  It  is  objected,  that  the 
act  extends  only  to  l^al,  and  most  of  the  things  here  assigned  are  equita- 
ble chattels ;  but  where  the  act  sets  aside  all  conveyances,  it  means  both 
in  law  and  equity ;  and  equity  must  follow  the  law.  The  only  case  in 
whichy  as  to  the  rules  of  property,  this  court  does  not  follow  the  law,  is, 
that  a  widow  is  not  intitled  to  dower  out  of  a  trust  estate ;  which  obtain- 
ed at  first  without  being  attended  ta  Possession  of  debts  assigned  may  be 
i;iven  by  delivery  of  the  securities,  and  by  giving  power  to  receive  and 
recover:  but  here  all  those  powers  are  left  in  the  bankrupt,  and  to  ap- 
ply the  debts  to  his  own  use.  Certainly  he,  that  lends  money  on  goods  m 
a  ship,  and  takes  not  possession,  will  lend  without  that  security,  and  on 
the  general  credit:  for  such  goods,  are  really  no  security;  because  the 
moment  they  are  sold,  the  lender  becomes  a  general  creditor.  The  line 
how  far  the  act  extends,  and  where  to  stop,  is  easily  drawn,  by  the  act 
itself;  for  where  possession  of  the  bankrupt  is  without  consent  of  the 
mortgagee  (3),  it  is  out  of  the  act :  otherwise  not  It  is  said,  this  wiii 
prevent  assignment  of  stock  in  trade:  but  an  absolute  assignment  of  ail 
stock  in  trade  would  hardly  be  good  in  cases  of  bankruptcvy  ev^  laying 
ft  out  of  this  act:  it  was  so  said  by  the  Master  of  the  Rous  in  Small  v. 
Oudly :  it  being  onlv"  ideal,  and  carrying  a  badge  of  fraud. 

The  court  havmg  taken  time  to  consider,  now  delivered  their 
opimon. 

Bumeif  Justice.  This  case  is  of  so  extensive  a  consequence  to  trade  in 
general,  it  may  be  attended  with  such  inconvenience  either  way,  and  in 
most  reacts  is  so  wholly  new,  and  no  judicial  determination,  that  1  shall 
endeavour  to  lay  my  thoughts  in  as  clear  a  light  as  possible. 

On  stating  the  case  as  far  as  it  relates  to  the  question,  as  it  [  36S  ] 
stands  on  the  pleadings  and  the  Master^s  report,  the  general 
question  seems  to  be,  whether  these  six  mortgagees,  or  any  of  them,  will 
be  intitled  to  resort  to  the  utensils,  4^c.  for  a  satisfaction  of  their  debts? 
Or  whether,  like  the  rest  of  the  creditors,  thev  must  come  under  the  com- 
mission for  a  distributive  share  of  those  debts  (  Which  depends  on  a  more 
restrained  question :  whether  these  six  mortgagees,  or  any  of  them,  did 
not  permit  the  bankrupt  to  continue  in  the  possession,  order,  and  disposi- 
tion, so  that  by  the  statute  J.  1.  the  commissioners  were  intitled  to  sell  and 
dispose  of  these  several  mortgaged  chattels  for  the  benefit  of  all  the 
creditors? 

It  is  natural  from  the  mortgages  to  consider  this  in  three  distinct  lights. 
First  the  nature  of  the  mortgi^e  or  conditional  sale  of  specific  goods, 
things  in  possesuoo,  of  which  there  may  be  actual  delivery,  where  the 
bankrupt  continues  in  possession  of  these  goods ;  and  it  is  necessary  to  con- 
sider such  morgage  to  a  stranger,  and  to  a  partner.  Next  the  nature  of 
three  of  these  mortgages  to  strangers,  as  conditional  sales  of  things  jpartly 
in  possession,  as  utensils  and  stock  in  trade,  and  partly  chons  in  acttotif  as 
debts  and  future  profits.  Lastly,  whether  the  general  rule  will  extend  to 
it,  supposing  these  mortgages  to  strangers  are  within  the  same  rule  as 

(3)  Sm  Wet!  ▼.  Skipp,  ^ni9^  239. 
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mor^ages  of  specific  goods,  whether  there  is  any  diflerence  between  a 
mortgage  to  a  partner  and  to  a  stranger  ?  And  although  the  present 
question  must  wholly  receive  a  determination  from  the  clause  in  the  stat- 
ute, yet  it  is  necessary  to  consider  conveyances  to  creditors  before  that 
statute. 

But  previously  it  is  proper  to  clear  the  question  with  relation  to  pawns. 
It  was  contended,  that  pawns  by  the  Roman  and  English  law  required 
delivery,  but  that  kyfothecalion  or  mortgage  did  not    As  to  the  Roman 
law,  there  was  an  authority  cited.  Just  Inst   Lib.  4.  TiL  6,  sec,  7,  which 
passage,  if  it  stood  alone,  might  go  a  good  way  to  prove  what  it  was  cited 
for.     But  there  is  another  Roman  authority,  proving  pignus  to  be  as  yalid 
without  delivery :  and  the  true  distinction  between  them  is  only,  that 
pignus  is  of  moveables,  capable  of  delivery,  the  other  of  immovables  only. 
DomcU,  Lib.  1.  IVood,  Lib.  3.  chap.  2,  219.     Digest.  50.  tit.  16,  Law  238. 
13  Lib.  Pandects  J  tit.  7.  Law,  1.  20  Lib.  Pandects,  tit.  4,  Law  12,  §  10. 
where  a  pawn  to  two,  and  delivered  but  to  one,  and  where  the  pledge  is 
concurrent  in  point  of  time,  the  preference  to  the  person,  to  whom  a  de- 
Kvery  is  stated  there,  that  he  will  have  a  better  remedy  by  way  of  action 
tiian  the  other.    Delivery  then  is  not  necessary  by  the  Raman  law:  and 
the  other  nations  receiving  this  Roman  law  corrected  the  inconvenience 
of  this  law  as  to  that  point  that  if  a  pawn  is  not  delivered,  it  shall 
not  afiect  a  purchaser  for  valuable  consideration,  as  it  certainly  did  in 
that  law.    But  supposing  that  distinction  true,  it  could  have  no  influence 
in  the  present   case«  unle^   the  Roman  hypothecation  and  English 
mortgage  were  the  same ;  which  they  are  not    No  property  was  trans- 
ferred in  the  hypothecation :  an  English  mortgage  is  an  immediate  con- 
veyance, with  power  to  redeem ;  and  equity  at  any  time  admits  redemp- 
tion, notwithstanding  forfeiture ;  but  that  does  not  alter  the  conveyance, 
therefore  there  is  no  comparison  between  them :  and  in  the  Roman  law 
there  is  a  place  where  it  is  held,  that  suppose  there  is  an  hypothecation, 
with  condition  that  if  the  money  is  not  paid  at  the  day,  the  pawnee  shall 
enjoy  the  goods :  that  is  a  conditional  sale.  Just.  Code,  Lib.  4.  tit.  54,  Law 
2,  and  the  same  Liber  of  the  Code  relating  to  conditional  sales  of  movea- 
bles, Law  7*    All  that  can  be  inferred  from  the  Roman  law  with  respect 
to  pawtis  and  hypothecation,  will  be  foreign  :  and  from  the  English  law, 
as  to  pawns,  as  foreign.     1  admit  delivery  necessary  to  a  pawn :  the  year 
hook  cited,  5  H.  7,  is  an  express  authority  in  point ;  and  therewith  agrees 
2  Rol.  Rep.  239,  Ross  v.  Bramsted,  that  it  is  no  pawn  where  no  possession 
is  transferred  at  the  time,  2  Leon,  30,  and  Yel,  167,  are  cases  not  of  pawns, 
but  bailment  to  third  persons  to  sell  goods  for  the  use  of  a  particular  cre- 
ditor, who  will  have  an  interest  in  the  performance  of  that  contract,  and 
may  sue  the  bailee ;  which  has  nothing  in  common  with  the  case  of  a 
pawn.    All  the  books  treating  of  pawns,  treat  them  as  in  the  possession 
of  pawnee;  where  a  pawn  is  compared  to  distress,  and  suppose  that  the 
€U8tx>dy  of  the  pawn  must  be  in  the  pawnee.     Owen,  123,  2  Lord  Raym. 
917.    2  SalL  622,  but  there  is  one  case  more,  where  the  proper  distuic^ 
tion  between  mortgage  and  pawns  is  taken.    Ratcliff  v.  Davis,  Noy.  1 37 
Cr.J.  244.  Yth.   179.  1  Bw/.  29.  where  the  court  held,  there  was  a 
special  property  in  pawnee,  intitling  to  the  custody  till  thB  condition  is 
performad :  but  that  on  payment  the  whole  property  vested  in  pawner ; 
distinguishing  it  from  a  mortgage,  which  is  a  conveyance  of  the  thing ; 
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that  therefore  must  be  laid  out  of  the  case,  because  it  has  nothing  in  com- 
mon. 

{x)  The  next  consideration  then  is,  in  what  condition  the  creditors 
flCoody  in  relation  to  conditional  sales  or  mortgages  by  their  debtors  to  their 
prejudice,  where  the  mortgagor  continued  in  possessbn  of  the  goods  mort- 
gaged :  and  the  statute  governing  this  matter  is  13  Elizabeth  (1).  in  which 
there  is  no  distinction  between  conditional  and  absolute  sales,  provided 
they  are  fraudulent  This  statute  being  made  to  protect  creditors 
against  all  conveyances  to  defraud  them,  it  was  incumbent  on  a  court  of 
equity,  or  a  jury  at  common  law,  upon  considering  the  whole  circum- 
stances to  pronounce  whether  the  ccmveyance  was  made  with  such  in- 
tent or  not  Where  the  neglect  naturally  tended  to  deceive  creditors,  it 
has  been  held  a  badge  of  fraud,  where  left  in  his  hands.  But  if  from  con- 
current circumstances  it  appeared,  the  title-deeds  were  not  left  to  defraud 
creditors,  but  upon  reasonable  and  honest  purposes,  or  left  with 
the  vendor,  nor  so  as  to  deceive  touching  liis  substance,  that  be-  [  860  ] 
ing  accompanied  with  other  circumstances,  could  not  be  pro- 
nounced a  badge  of  fraud.  Therefore  it  lay  open  upon  this  to  determine 
whether  fraudulent  or  not  The  leading  case  on  this  is  Tzome V  case ; 
where  it  is  held,  that  it  was  upon  a  valuable  consideration,  but  not  bona 
fidcf  from  the  continuing  in  possession,  and  trading  therewith.  It  is  dif- 
ficult, unless  in  very  special  cases,  to  assign  a  reason,  why  an  absolute  or 
conditional  vendee  of  goods  should  leave  them  with  vendor,  unless  to  pro- 
cure a  collusive  credit ;  and  it  is  the  same  whether  in  absolute  or  condi- 
tional sales ;  neither  the  statutes,  or  the  reason  of  the  thing,  making  any 
difference.  If  no  delivery  is  necessary  on  a  mortgage,  they  may  be  mort- 
gaged three  times  over,  above  the  value ;  and  then  it  is  just  the  same,  as 
if  they  remained  in  his  hands  after  one  absolute  sale.  But  it  is  insittted, 
there  are  several  cases,  where  there  is  a  distinction  as  to  this  possession 
after  sale  between  conditional  and  absolute  conveyances  of  lands  or  goods. 
That  of  lands  is  not  applicable  to  a  case  of  goods :  the  case  cited  for  this 
was  Stmie  v.  Gmbham,  2  Bid.  226,  and  1  RoL  Rep.  3,  but  no  argument 
from  thence,  unless  the  possession  of  lands  and  goods  after  a  conveyance 
was  on  the  same  foot  Possession  is  no  otherwise  a  badge  of  fraud,  unless 
as  calculated  to  deceive  creditors.  There  is  no  way  of  coming  at  the 
knowledge  of  who  is  owner  of  goods  but  by  seeing  in  whose  possession 
they  are :  the  possession  of  lands  is  of  a  difllerent  nature ;  there  may  be 
a  possession  as  tenant  at  will ;  as  every  mortgagor  is  of  a  mortgage  before 
the  condition  is  broken.  Every  one  desiring  credit  intitles  the  other  party 
to  an  inquiry  into  his  substance ;  and  therefore  because  the  possession  of 
land  is  of  an  ambiguous  nature,  as  it  may  be  in  the  hands  of  the  tenant, 
as  well  as  the  owner,  the  title-deeds,  &c.  may  be  required :  but  never  at 
what  market  goods  were  bought ;  the  possession  and  usurt  of  them  being 
all.  Therefore  in  equity,  where  deeds  are  left  with  a  second  mortgagee, 
and  the  first  mortgagee  neglects  to  take  them  into  his  possession,  the  first 
mortgage  is  postponed  (2).  The  reason  is  given  by  Lord  Talbot  in  Head  v. 

n  (x)  1  Brown,  125. 

(1)  13  Elii.  ch.  5,  which  relates  only  to  creditors  ;  the  27  £liz.  c.  4,  relates  to  puroha- 

rs.  • 

(S)  There  must  be  some  mistake  here.    It  it  not  a  general  rale  that  a  second  mortga- 
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Egertmi,  9  P.  IVmt.  280^  herafieriog  for  Us  frrad*  Thenextcaie  dtod 
tar  Hub  was  Bucknaly.  Royston^  Chan  Pre.  285,  but  no  distiiictioii  was  ta- 
ken there  between  conditional  and  absolate  sales  by  Lord  Cowper :  but 
Hbat  there  was  no  evidence  in  a  case  before  him  of  a  possession  calculate 
ed  to  acquire  a  fake  credit,  which  would  make  it  void.  The  next  case  in 
support  of  this  distinction  was  Magot  v.  Mlts,  I  Lord  Raunu  286,  and 
Cam  in  the  times  of  King  William^  150 ;  from  both  which  books  it  ap- 
p^trs,  the  case  was  so  imperfect  that  the  court  sent  it  to  a  new  triaL 
What  reason  weighed  with  Holt  is  not  clear ;  but  it  is  clear,  that  it  was 
notthis  distinctim :  distinguishing  only  bills  of  sale  toa  landbrd  from  any 
other  creditor.  But  t£>ugh  from  afl  these  cases  it  does  appeart 
[  361  ]  that  ia  the  construction  of  the  13£/iz.  there  is  no  distinction  be- 
tween conditional  and  absolute  sales  of  goods,  if  made  with  the 
intent  to  defraud  crediton,  yet  a  court  of  equity  or  a  jury  are  left  at  lai^ 
to  construe  whether  it  was  made  with  such  intent  or  not 

Then  to  consider  the  statute  of  21  J.  1.  c.  19.  the  10th  secticm  is  hi  mia- 
print  connected  with  another  part,  to  which  it  has  no  connexion,  when  it 
»  the  preamble  to  the  eleventh ;  no  distinction  is  made  in  this  preamble 
between  absolute  or  conditional  conveyances ;  nor  is  there  any  reason ;  as 
the  thing  may  be  mortgaged  twice  or  thrice  over.  Undoubtedly  as  the  pre- 
amble makes  no  such  distinction,  so  the  enacting  clause  will  m  its  descrip- 
tive words  take  in  one  as  well  as  the  other.  The  only  question  which  can 
arise  is,  whether  the  mortgagor,  and  not  the  mortgagee,  shall  be  constro- 
ed  the  true  owner  and  proprietor.  The  conditional  vendee  is  so :  and  the 
contrary  can  be  no  other  principle  than  that  of  confounding  pawns  and 
mortgages.  There  might  be  some  doubt  perhaps  in  the  case  of  a  pawn^ 
and  3  St  J*  1 7.  was  cited.  But  how  can  that  be  doubted  in  the  case  of  a 
mortgage?  Which  is  an  immediate  sale,  although  by  performing  the  coa- 
ditk>n  the  thing  may  be  redeemed  afterward  by  indulgence  of  a  court  of 
equity :  but  till  performance  the  conditional  vendee,  though  subject  to  be 
devested  thereof,  is  the  absolute  proprietor.  A  pawn  is  complete  by  the 
delivery,  but  an  absolute  sale  is  complete  by  the  contract,  and  the  fBitj 
is  intitled  as  soon  as  the  money  is  paid.  1£  conditional  vendee,  on  paying 
his  money  for  the  goods,  vrill  not  insist  upon  delivery  to  him,  he  conndea 
in  the  vendor,  not  in  the  goods :  and  therefore  should  come  in  the  same 
case  with  other  creditors,  especially  as  he  has  been  the  bait  to  draw  oflier 
creditors  in.  But  there  is  an  express  case  in  point  destroyii^  every  such 
distinction,  Stevens  v.  Sole  (1).  It  was  argued,  there  were  subsequent 
cases  impeaching  the  strength  of  this :  but  none  such  have  I  seen.  As  to 
Bourne  v.  Dodson,  December  4, 1740,  it  is  sufficient  to  say  there  was  no 
judicial  determination ;  but  the  Lord  Chancellor  said,  the  assignment,  if 
void,  was  void  at  law,  and  directed  a  trial ;  but  then  considered  the  sreat 
inconveniencies  which  might  accrue,  if  ships  and  a  cargo  at  sea  should  be 
liable  to  the  bankruptcy  of  the  party  in  the  mean  time ;  and  on  the 
other  hand  if  mortgages  and  conditional  sales  should  be  construed  out 
of  the  statute:  so  that  it  was  not  determine,  but  sent  to  law.    Ano- 

ffae,  who  has  the  title-dcedi  withont  notice  of  a  prior  incumbniica,  ahall  bo  preferred. 
Ttegligenee  ahne  will  noipotipone  ihejirwi  ;  it  muit  amouiU  t9  fraud.    See  per  Lord  JCIrfem 
Chancellor,  in  £mim  ▼.  Bteknell^  0  Vee.  183. 
(1)  Cited  ante,  362.  and  1  Atk.  157.  161.  170. 
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ther  case  for  Hub  ivas  Brown  v.  Heaiheote  (8),  Mieh.  1746,  where  it 
was  cootended,  there  was  no  deliverj  of  possession  which  remained  in 
the  bankrapt  till  the  ship^s  return,  so  that  it  was  within  the  statute  of  X 
1.  but  Lord  Chancellor  held  not ;  the  case  not  being  within  the  description 
of  the  statute ;  for  the  assignor  could  not  be  said  to  have  the  order  and 
disposition;  there  being  no  possibility  of  putting  Healkcote  in  possession: 
nor  could  he  consent  or  dissent  as  to  the  possession  continuing,  as 
it  &df  of  a  ship  and  careo  at  sea.  Nor  does  it  come  within  the  [  862  ] 
reason  of  the  statute ;  which  was  intended  to  hinder  the  acquir- 
iDg  false  credit  or  substance ;  which  could  not  be,  where  an  ownershii^ 
ocmld  not  be  shewn.  And  a  delivery  of  all  the  muniments  and  means  c[ 
reducing  a  ship  or  cargo  at  sea  into  possession  is  inlawa  delivery  (^  them* 
So  a  deuvery  of  the  key  of  a  warehouse  is  a  delivery  of  those  goods,  which 
are  bulky,  being  the  only  immediate  delivery  the  things  are  capable  of:  so 
that  this  is  not  within  the  intent  or  words  of  the  act,  as  Stevens  v.  Sole  is. 
Then  a  conditional  sale  is  the  same  as  an  absolute  ssde,  where  the  posses- 
aion  is  left  in  the  bankrupt,  in  order  to  acquire  a  reputation  of  ownership, 
and  so  a  iabe  credit  it  is  necessary  to  apply  this  to  these  mortgages : 
thou^  Jonathan  Stevens  will  be  preferred  in  point  of  mortgage  upon  the 
real  estate,  to  Tomkins ;  yet  as  to  any  lien  upon  the  ute^ils  fixed,  the 
mortgage  of  Tomkins  will  be  preferred  to  Jonathan  Stevens.  The  mort- 
gage  of  Tomkins  is  of  a  double  nature  of  a  lease  of  the  house,  with  thefix* 
ed  and  moveable  goods.  As  to  the  fixed,  there  is  no  title  to  remove  them, 
till  the  mortgagee  is  satisfied,  for  though  they  might  be  seised  accord- 
ing  to  Poole's  case,  1  SalL  866,  yet  where  a  trader  erects  fixtures  to  his 
house,  and  leaves  it ;  neither  he  nor  any  other  can  remove  them  during 
the  term,  any  more  than  he  can  cut  down  trees,  during  the  term  he  had 
'..^asedy  if  they  are  part  of  the  lease,  and  not  excepted  thereout:  those, 
which  are  not  fixed,  will  be  liable  to  the  seisure ;  in  a  lease  of  the  house 
with  the  moveables,  the  whole  rent  issuing  out  of  the  house,  and  not  out 
£^  the  chattels.  5  Co.  17.1  And.  4.  Dyer,  212,  i.  It^  is  true,  that  a  part- 
ner is  possessed  per  my  and  per  tout  of  the  chattels  :*and  therefore  no  ac- 
tual delivery  is  requisite :  but  the  oflfence  of  the  statute  is  not  that,  but  the 
permitting  to  continue  in  possesion  after  a  sale  to  another ;  and  that  other 
IS  mtitled  to  the  possession  of  the  whole  in  entirety,  as  Jonathan  Stevens  was 
intitled:  who  therefore  permitting  William  mrvest  to  continue  as  half 
owner,  js  within  the  case  describKed  in  the  statute.  Next  consider  the 
other  three  mortgages  of  a  seventh  share  of  the  bankrupt's  moiety  in  the 
partnership  stock,  utensils,  debt,  stock  and  profits  in  trade,  partly  things  in 
possession,  partly  in  action.  But  I  will  first  consider  the  case  of  an  as- 
signment of  a  mere  chose  in  action.  The  simplest  case  I  know,  is  of  a 
ddbt  on  bond;  which  is  only  assignable  in  equity,  not  at  law:  the  reason 
why  asngnable  in  equity  is,  because  the  assignor  can  furnish  the  assignee 
with  all  the  means],to  reduce  it  into  possession,  giving  authority  to  sue  in 
his  name,  and  the  bond  in  his  hands  to  prove  the  debt,  when  he  does 
me.  Why  is  not  delivery  then  as  rec^uisite  on  such  an  assignment  as 
a  delivery  in  the  conveyance  of  a  thing  in  possession  ?  Why  will  not 
tibe  means  of  reducing  into  possession  I^  considered  in  the  same  light 
as  a  conveyance  of  the  thing  itself  at  law?  A  bond  debt  is  certainly  a 

(3)  1  Atk.  isa 
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safe  custody  y  are  within  this  clause  ?  The  preamble,  speaking  of  bankrupts 
only,  is  narrower  than  the  enacting  part,  which  spake  of  any  goods :  then 
as  to  the  effect  of  it,  I  admit  in  many  cases  the  preamble  will  not  restrain 
the  general  purview,  as  in  1  Jones^  163.  PaL  i&5.  But  it  is  a  rule,  and 
so  agreed  there,  that  where  the  not  restraining  the  generality  of  the  en- 
acting clause  Will  be  attended  with  inconvenience,  it  shall  restrain:  and 
and  here  would  be  an  inconvenience,  if  not  restrained,  from  the  hazard  to 
trade.  In  VApostre  v.  DPlaisiritr  the  preamble  governed.  So  in  God- 
rey  v.  Fuzzo,  1  P.  WW.  186.  So  in  tx  parte  Marsh  (1),  August^  1744. 
\  own  in  Copeman  v.  Gallant^  Lord  Cowper'^s  reason  for  holding  it  not 
within  the  clause  of  the  statute  was,  that  the  assignment  was  with  an 
honest  intent,  for  payment  of  the  debts  of  the  assignor,  and  he  decreed  for 
the  plaintiff  I  have  a  great  reverence  for  his  memory :  but  though  I  ap- 
prove of  his  decree,  I  cannot  agree  to  the  reason ;  for  though  an  honest 
mtent  will  intitle  to  regard ;  yet  if  an  honesl  intent  is  sufficient  to  take  it 
out  of  this  clause,  both  the  letter  and  intent  will  be  overturned.  As  to 
the  objection  on  part  of  the  defendant  from  the  case  of  factors,  the  reason 
of  it  is  not  well  founded ;  because  it  must  relate  either  to  persons  acting 
by  commission  only,  or  in  their  own  right  and  by  commission ;  in  neither 
of  which  is  there  any  deceit,  so  that  the  reason  fails :  in*the  former  there 
is  no  pretence,  that  the  lender  advances  his  money  on  the  visible  stock,  it 
is  on  the  general  credit  Then  consider,  whether  any  of  these  goods  in 
the  Master's  report  are  within  this  clause.  As  to  the  goods  fixed,  they  are 
like  trees,  considered  in  law  as  part  of  it ;  but  as  they  are  capable  of  be- 
ing severed  (I  do  not  mean  by  severance  a  cutting  down)  they  are  capable 
of  being  re-united.  Hob.  166.  Stukefy  v.  BtUltr^  and  Omtn^  49, 
[  366  ]  the  things  fixed  to  the  brew-house  had  been  several  times  mort- 
gaged distinct  from  the  brew-house,  but  were  vested  in  WiUvim 
Harvest  afterward,  and  no  occasion  to  deliver  to  Tomkins :  but  they  will 
pass  by  the  mortgage  of  the  brew-house  with  the  things  fixed. 

I4tdinit Poo/*^  casein  3a/^. that  duringthe  term  the  goods  may  be  sold :  but 
the  present  is  distinguishable,  there  being  a  mortgage ;  nor  could  he  re- 
move the  fixtures,  because  of  the  mortgagee's  interest :  otherwise  great 
inconvenience  would  follow;  as  lessor  oi  a  brew-house  with  his  own 
fixtures  would  be  liable  to  be  stripped  thereof.  As  to  the  utensils  unfixed, 
where  the  goods  mortgaged  are  of  such  nature  as  to  be  capable  of  delive- 
ry, there  ought  to  be  an  actual  deliveiy ;  but  if  no  delivery  can  be  at  the 
time  of  the  mortgage,  it  is  sufficient,  if  the  proper  means  of  reducing  into 
possession  are  given.  If  bulky  goods  in  a  warehouse  are  mortgagCNJ,  de- 
livery of  the  k^  will  be  sufficient  I  agree  also  with  Heathcote^s  case; 
but  ihere  Lord  Chancellor  determined  it  not  within  Stat,  21  J.  1.  chiefly 
because  the  ship  and  cargo  could  not  be  delivered  but  by  delivery  of  in- 
voices, d^  It  is  objected  for  defendant,  that  an  undivided  share  of  stock 
will  not  admit  a  separate  property  and  possession,  and  therefore  for  ne- 
cessity the  possession  of  mortgagor  must  be  possession  for  mortgagee :  but 
though  it  is  true  that  a  partner  has  a  joint  interest,  these  interests  are 
severable,  as  appears  by  a,  fieri  facias  against  one  partner,  which  will  not 
afiect  the  other's  moiety ;  the  consequence  of  a  sale  under  that  will  be, 
that  vendee  of  the  shenff  will  be  tenant  in  comnoon  with  the  other  part- 

(1)  I  AU.  158, 159. 
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nen  3  ModL  279.  1  Sho.  na  Sal.  and  3.  Rai/m.  871.  To  consider  the 
cases  cited :  in  Megot  v.  Milhf  this  statute  appears  not  by  the  report  in 
Lord  Raynu  to  be  considered;  though  it  might  properly:  the  other 
statutes  were  only  considered ;  which  differs  it  from  the  present  Neit 
Cole  V.  Davis  J  1  Raynu  724.  admits  the  same  answer;  and  I  doubt, 
vrhether  the  sale  there  was  not  accompanied  with  a  trust,  like  TwintU 
case ;  so  as  to  be  avoided  by  13  Eliz.  but  that  was  not  within  the  clause 
of  the  statute  7.  1 ;  because  the  bankrupt  there  did  not  take  on  him  the 
«ole  alteration  as  owner  (which  is  required  by  the  clause)  but  the  sheriff 
As  to  Small  v.  Oudley^  a  distinction  was  taken  by  Sir  Joseph  Jekyl  between 
a  man's  own  trade  and  another's:  this  clause  was  overlooked  both  by 
court  and  counsel.  Buckner  v.  Royston  \&  rather  an  authority  against  de- 
fendants than  for  them.  In  the  present,  all  the  requisites  in  21  J.  1.  con- 
cur to  bring  the  case  within  it ;  as  the  possession  of  the  goods  was  not 
delivered,  though  capable  thereof;  William  Harvest  having  the  posses- 
sum  ;  and  the  articles  of  partnership,  an  evidence  of  his  title  in  his  hands ; 
and  taking  upon  him  the  sole  alteration  as  owner. 

On  the  third  question,  it  is  objected  for  defendant,  that  this  clause  ex- 
tends not  to  things  in  action,  as  are  mortgages  of  parts  of  shares ; 
speaking  only  of  goods  and  chattels,  which  a  person  has  at  time  [  3G7  ] 
of  bankruptcy  in  his  possession :  but  goods  and  chattels  include 
debtsL  Stam.  188.  ^.  Slade's  case,  4  Co.  95.  and  things  in  action  are  con- 
sidered as  goods  and  chattels  in  a  person  attainted ;  and  so  the  crown  in- 
titled.  Lytu  80,  ClayiorCs  case:  so  12  Co.  1.  If  then  goods  and  chattek 
comprehend  things  in  action,  in  the  construction  of  any  act  of  parliament, 
it  ought  in  this;  for  otherwise  he  might  assign  without  notice  to  others, 
and  so  have  the  order  and  disposition  within  the  meaning  of  this  clause ; 
and  this  is  enforced  by  the  iirst  clause,  that  the  most  beneficial  construc- 
tion ibr  creditors  under  the  commission  should  be  made  (1 ).  But  it  is  said, 
there  can  be  only  an  equitable  assignment  of  a  chose  in  action  ;  which  is 
true ;  and  yet  in  case  of  bonds  assigned  (for  bills  of  exchange  or  promisso- 
ry notes  are  assignable  at  law)  they  must  be  delivered ;  and  such  delivery 
of  the  bond,  on  notice  of  assignment,  will  be  equivalent  to  the  delivery  of 
the  goods ;  for  the  debtor  cannot  afterward  justify  payment  to  the  assignor. 
Domat,  Lib.  1.  this  clause  extends  to  things  in  action;  and  all  has  not 
been  done  to  divest  the  right  from  ihe  bankrupt,  and  to  vest  a  right  in  the 
mor^agee ;  for  no  notice  appears  to  be  given.  The  assignees  therefore 
have  power  to  dispose  of  it  for  the  benefit  of  the  creditors. 

As  to  the  fourth  and  most  difficult  question :  it  is  objected  for  defend- 
ants, that  though  Potter  did  not  take  possession,  he  was  merely  nominal, 
and  Stevens  to  be  considered  as  a  vendee  of  HarvtsCs  moiety,  and  was  a 
partner  with  him,  and  so  continued,  and  in  possession  per  my  and  per  tout 
with  him ;  and  I  agree  he  was  at  first:  but  when  Stevens  became  intitled 
to  the  other  moiety,  the  question  is,  whether  he  should  not  have  had  the 
sole,  and  not  a  joint  possession  only  to  take  it  out  of  this  statute  ?  As  Pot' 
ter  did  not  interfere,  Stevens  should  have  taken  possesion,  which  not 
having  done,  Harvest  continued  in  possession  as  visible  partner ;  received 
the  debts,  ^c.  by  consent  and  permission  of  Stevens  \  had  the  order  and 
disposition,  and  was  one  of  the  reputed  owners  as  much  as  Stevens.    It  is 

(1)  See  Jonu  y.  Oibbons,  9  Ves.  407.  cited  ante. 
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objected,  that  the  law  would  judge  Stevens  to  be  in  possession  according  to 
his  right ;  but  there  is  no  colour  for  it,  where  he  permitted  all  this  incon- 
sistent with  his  own  right  A  further  difficulty  arises  from  the  several 
determinations  in  this  court,  that  one  partner  borrowing  or  embezzling 
any  partnership  efiects,  his  own  share  is  liable ;  as  held  in  Meliorucchf  v. 
London  Assurance  Company  [Kq>  Ab.  8.]  The  reason  of  those  determina- 
tions relating  to  partnership  is,  that  each  is  liable  to  the  whole  of  the  part- 
nership debts;  and  if  one  is  charged  further  than  he  ought,  equity  gives 
him  a  lien  on  the  partnership  effects ;  that  is  true,  but  not  applicable  to 
the  present  Here  Harvest  did  not  borrow  money  or  embezzle  the  ef- 
fects of  the  partnership.  This  is  not  a  partnership  transaction ;  but  as 
distinct  as  if  strangers  had  done  it  Nor  is  it  applicable  in  point  of  rea- 
son ;  all  the  partnership  debts  being  paid«  There  is  no  instance 
[  866  ]  where  this  rule  of  equity  extends  to  private  loans;  all  the  cases 
relating  to  partnership  transactions,  and  so  should  be  con- 
fined. 

I  agree  therefore,  that  none  of  the  mortgages  in  the  Master's  report, 
except  the  mortgage  to  Tomkinsj  and  those  secured  by  buildings  on  land, 
are  out  of  21  J.  1. 

Lee,  Chief  Justice.  I  concur  entirely.  These  securities  are  to  be  con- 
sidered as  mortgages,  not  as  hypothecations,  ire,  as  has  been  properly  ob- 
served by  Justice  Burnet :  and  this  is  a  question,  which  must  receive  its 
determination  from  21  J.  1.  13  Eliz.  being  only  declaratory;  and  all  the 
cases  offered  on  that  head  have  been  already  answered :  I  shall  therefore 
confine  myself  to  the  staL  217.  1.  as  the  ne  plus  ultra ;  the  line  being  drawn 
thereby  which  is  to  govern  here ;  and  there  are  three  points  thereon. 

First,  whether  the  mortgagee  is  not  true  owner  and  proprietor,  to  whom 
there  should  have  been  delivery  of  the  goods  mortgaged  1  In  the  gener- 
al preamble  of  this  statute,  notice  is  taken  of  divers  defects  in  former 
statutes  in  description  of  bankrupts,  and  in  the  power  to  commissioners  to 
discover  and  distribute  the  bankrupt's  estate;  and  therefore  it  enacts,  that 
it  should  be  taken  most  beneficially  for  that  purpose.  Every  word  of  the 
statute  must  be  considered  both  of  the  preamble  and  enacting  clause. 
The  present  case  is  directly  within  the  words  of  the  preamble ;  the  bank- 
rupt himself  having  conveyed  the  goods  to  John  Stevens ;  there  is  no  oc- 
casion therefore  to  give  any  opinion  in  relation  to  that  head,  of  restrain- 
ing the  enacting  clause  by  the  words  of  the  preamble,  which  is  not  ma- 
terial to  the  present,  it  falling  within  the  preamble.  To  remove  the  dif- 
ficulty with  rt^pect  to  commissioners  of  bankrupt,  having  in  their  posses- 
sion as  reputed  owners,  and  taking  upon  them  the  alteration  as  owners, 
(which  differs  it  from  the  case  of  factors,  who  dispose  not  as  owners,  but 
for  others)  the  commissioners  may  dispose  of  this,  for  benefit  of  the  creditors. 
This  statute  then  makes  the  reputed  ownership  as  real  for  benefit  of  creditors 
in  general ;  the  persons  own  misbehaviour  depriving  them  of  the  bene- 
fit of  the  conveyance  though  made  for  good  consideration ;  and  they  shall 
not  be  in  a  better  condition  than  other  creditors.  Consider  then,  first 
whether  the  mortgagee  be  the  true  owner  and  proprietor  ?  There  is  a 
clause  in  21  y.  1.  relating  to  redemption  of  a  mortgage  by  assignees,  not 
only  mortgage  of  lands,  but  goods  on  condition.  In  Co,  Lit,  the  effect  ap- 
pears of  a  feoffment  on  condition ;  and  the  reason  of  the  difference  there, 
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18  that  the  feoflbr  has  only  a  hare  condition,  and  no  estate  in  the  lands 
which  he  can  assign  over:  but  feoffee  has;  which  is  saying,  that 
he  is  owner  of  the  estate,  as  having  the  interest  in  it  The  [  360  ] 
true  owner  is  in  this  act  of  parliament  in  opposition  to  reputed 
owner.  As  to  the  cases  cited  on  this  point  to  make  a  distinction  between 
conditional  and  absolute  sales;  Stone  v.  Grubham^  2.  Bui,  226,  was  deter- 
itiined  entirely  on  the  statute  of  Eliz,  and  common  law :  though  the  plan 
of  the  statute  difiers  greatly  from  the  plan  of  the  statute  of  J.  1. 
this  act  supposing  the  conveyance  to  be  on  good  consideraticm,  and 
the  party  to  be  an  honest  creditor  or  mortgagee,  but  not  have  any 
preference  to  other  creditors,  because  he  does  not  give  notice  to 
other  creditors  by  having  that  delivery  to  him,  to  which  he  was  entitled; 
80  that  this  is  more  like  the  cases  on  the  register  act,  where  the  person 
loses  the  benefit  of  the  conveyance  by  not  giving  notice,  arising  from  his 
own  plain  neglect  The  donee  is  not  to  suffer  donor,  who  has  made  the 
conveyance,  to  continue  in  the  possession  there  described ;  which  direc* 
tionin  thai  act  of  parliament  is  as  necessary  to  be  followed,  as  in  cases  of 
the  register  act :  and  though  Stone  v.  Grubham  is  not  material  to  the  pre- 
sent, (nor  is  there  any  thing  from  any  part  of  that  case  inferring  a  dif* 
ference  between  conditional  and  absolute  sales)  yet,  what  is  said  there, 
may  infer,  that  mortgagee  must  be  considered  as  true  owner  ;  for  if  mort- 
gagor is  tenant  at  will  to  mortgagee,  as  said  in  Buhtrode  ;  who  is  owner 
of  this  estate?  If  the  property  is  transferred  to  mortgagee,  the  mortgagor 
can  have  only  a  condition  according  to  Co.  Lit,  210:  and  the  mortgagee 
has  such  interest  as  makes  him  owner  or  proprietor.  The  other  cases 
cited  for  this,  have  been  fullv  answered  already. 

The  second  question  is,  whether  the  debts  and  chattels  should  not  be 
delivered,  as  far  as  they  are  capable  ?  Upon  which  Stevens  v.  Sole  is  in 
point,  on  the  foot  of  a  mortgagee  of  a  personal  thing ;  and  Lord  Cowper'^s 
observation  in  the  case  in  Chan,  Pre.  is  agreeable  thereto ;  and  which  two 
cases  determine  that  question  on  the  specific  goods ;  and  it  will  be  the 
same  as  to  the  shares  of  the  partnership  stock,  which  are  partly  in  pos- 
session, partly  in  action;  and  as  to  all  dents,  &c.  which  are  conveyable  in 
equity.  The  inquiry  on  the  second  point  is,  whether  choses  in  action  are 
not  included  under  goods  and  chattels?  and  I  agree,  some  books  counte- 
nance the  contrary  opinion,  particularly  Sminb.  407.  8  Co.  Caley^s  case, 
is  like  that  also.  This  opinion  was  grounded  on  the  legal  notion  in  re- 
spect of  choses  in  action  ;  that  they  are  not  grantable  as  choses  in  posses- 
sion ;  but  this  is  now  out  of  question,  choses  in  action  mill  be  included  there- 
in. Pulwood^s  case,  4  Co.  65,  proves  that  a  chose  in  action  (as  an  obliga- 
tion) is  a  chattel.  So  Stamf.  Prerog.  65.  c.  1 6,  that  chattels  compre- 
hend a  right  of  action  to  goods:  there  is  no  word  in  the  statute  to  give 
this  right  of  action  but  the  word  chattels ;  and,  if  forfeited,  they  must  be 
considered  as  chattels  in  the  person  forfeiting.  The  same  inter- 
pretation has  been  made  in  other  statutes:  So  Ford'^s  case,  12  [  370  ] 
Co.  If  then  goods  and  chattels  include  chcses  in  action,  all  the 
debts  acquired  to  the  partnership  by  sale  of  the  joint  stock,  must  be  dis- 
tributable as  the  goods  themselves ;  for  which  Burnet,  Justice,  has  cited 
several  cases,  that  the  produce  of  specific  goods  follow  the  nature  of  the 
goods  themselves:  so  is  Swinb.  414. 

The  last  question  relates  to  the  mortgage  of  Stevens,   the  partner, 
whether  he  has  had  such  a  possession,  as  will  exempt  him  from  heir''  ^ — 
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sidered  as  owner  or  proprietor,  by  whose  consent  the  bankrupt  has  had  in 
his  possession  the  goods  as  owner,  altered,  dx.  I  mean  goods  severed ; 
for  the  fixed  are  part  of  the  freehold ;  and,  when  mor^aged,  remain  so, 
till  the  mortgage  is  satisfied  t  This  mortgage  to  Potter  in  trust  must  be 
considered  as  a  mortgage  to  Stevens  ;  and  though  endeavoured  to  be  dis- 
tinguished from  other  mortgages,  because  he  was  a  partner,  and  in  pos- 
session, and  wanted  no  deUver j,  the  true  answer  has  been  given  to  that : 
though  he  held  the  possession,  yet  not  such  a  possession  as  this  atattde 
requires,  and  consequently  it  is  imputable  to  him,  as  owner,  that  he 
has  let  Harvest  have  possession  in  respect  of  that  moiety ;  producing  the 
same  inconveniences  by  creating  a  false  credit  As  to  Stevens  having  a 
lien  on  the  stock  for  the  money  due  to  him,  and  his  being  distinguished 
from  other  creditors,  no  case  has  been  cited  for  that  That  distinction 
would  have  been  material  in  Croft  v.  Pike^  but  not  taken  there;  nor  can 
it  be  here ;  for  it  was  a  transaction  not  concerning  the  stock  of  the  part- 
nership ;  tbe^  are  as  much  disunited  as  any  others ;  nor  was  this  a  debt 
created  on  joint  stock :  nor  can  he  therefore  have  any  lien  on  the  joint 
stock :  and  though  no  judicial  determination,  yet  1  may  cite  a  civil  law 
authorty,  as  Dom.  Lib.  lyfoL  155,  concerning  partnership,  thought  not  as 
authority  on  which  a  judgment  is  to  be  founded  in  our  courts;  yet,  as 
said  by  Lord  Raymond^  may  they  be  used  as  the  opinions  of  learned  men. 
I  am  of  opinion  therefore,  that  the  siaiuie  of  7.  1.  is  the  rule  to  be  ibl- 
lowed  in  the  case ;  and  the  intent  thereof  was  to  prevent  the  bankrupt's 
acquiring  false  credit :  that  for  the  benefit  of  creditors  in  general,  these 
goods  shall  be  esteemed  his,  and  distributable  as  his;  so  that  they 
must  come  under  the  commission.  Whether  this  is  a  wise  provision,  or 
DO,  in  this  statute,  is  not  for  the  determination  of  the  court ;  for  while  it 
continues  a  statute  it  must  be  followed. 

Lord  Chancellor. 

1  am  obliged  to  the  Judges  for  their  assistance  and  endeavours  to  give 
light  to  so  intricate  a  case ;  which  intricacy  arises  in  respect  of  the  want 
of  a  number  of  authorities  as  to  the  construction  of  this  act  of  parliament, 
though  made  so  long  ago :  but  a  greater  intricacy  occurs  in  respect  of  the 
conduct  of  IVilliam  Harvest  in  making  these  securities.  All  the  authorities, 
giving  light  to  this,  have  been  exhausted  by  the  judges ;  and  it  would  be 
mis-spending  of  time,  to  repeat  what  has  been  said.  It  is  sufficient  there- 
fore to  say,  I  concur  in  the  opinion  delivered;  but  as  this  is  a  case  of  great 
expectation  and  consequence,  I  will  reduce  the  grounds  to  some  general 
principle. 

There  arises  two  general  questions.  First,  whether  any  mortgages  or 
conditional  disposition  or  conveyance  of  any  goods  and  chattels  are  withiii 
the  statute  21  7.  c.  19.  sec.  10  and  11,  as  it  is  by  misprint  described  in  the 
statute  ?  Secondly,  if  any  are,  which  are  ?  A  third  has  been  made,  by  a 
distinction  on  the  mortgage  of  Harvest^s  moiety  in  trust  for  Stevens^  whe- 
ther that  be  within  this  clause  ? 

As  to  the  first,  1  will  not  enter  into  a  particular  discussion  and  argu- 
ment of  two  points  made  at  the  bar :  the  one,  whether  the  enacting  clause 
extends  to  all  goods  whatsoever  in  the  custody  of  the  bankrupt  (whether 
his  own  originally  or  moving  from  others)  or  whether  it  is  to  be  restrain- 
ed by  the  preamble,  and  to  extend  only  to  goods  originally  the  bankrupt's ; 
which  I  will  not  arcane  ?  the  other  is,  whether  chases  in  action  are  within 
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tbis  clause?  Let  the  construction  of  the  clause,  as  to  this,  be  what  it  will, 
whether  to  be  confined  or  not  to  goods  originally  the  bankrupt's,  this  case 
as  to  this  point  is  undoubtedly  within  the  act,  because  it  cannot  be  disput- 
ed, but  that  all  the  goods  now  in  quesfion  were  originally  the  bankrupt's  ; 
moved  from  him,  conveyed  and  mortgaged  by  him.  But  I  strongly  in- 
cline to  concur  with  the  opinion  of  Holtt  that  this  clause  must  be  restrain^ 
ed  by  the  preamble,  as  Lord  Chief  Baron  seems  to  do,  and  difier  from 
Lord  Cowper  ;  though  the  decree  made  by  him,  was  undoubtedly  rights 
Choses  in  action  are  properly  within  the  description  of  goods  and  chattels 
within  this  clause ;  and  I  will  only  add  one  argument,  for  the  sake  of 
which  I  mention  it,  which  is,  that  this  construction  is  strongly  warranted 
by  the  next  proceeding  clause  relating  to  bankrupts,  who  by  fraud  make 
themselves  accountant  to  the  king  to  defeat  their  private  creditors ;  which 
plainly  shews,  that  the  words  goodft  and  chattels,  as  used  in  this  act,  take  in 
all  kind  of  personal  property  of  the  bankrupt,  whether  in  possession  or 
action  only ;  which  strongly  supports  the  construction  made  by  the  Judges, 
and  is  agreeable  to  12  Co.  where  it  is  held,  that  in  an  act  of  parliament 
goods  and  chattels  take  in  choses  in  action.  The  reason  of  the  other 
opinion  in  the  books  arises  from  hence,  that  this  question  has  arisen  on  a 
grant  or  assignment,  or  bai^ain  and  sale ;  not  being  such  goods  and  chat- 
tels as  would  pass  by  that  assignment  or  conveyance :  but  in  an  act  of  par- 
liannent,  which  can  pass  any  thing,  they  are  always  included. 

/  go  on  four  general  principles  in  the  construction  of  this  [  372  j 
act  Urstf  the  aim  and  intent  of  the  legislature  was,  that  an 
equal  proportion  of  the  effects  of  the  bankrupt  among  his  creditors  should 
be  attained  as  far  as  possible.  Secondly,  that  to  attain  that  end 
these  acts  of  parliament  should  be  construed  beneficially  for  the  gent" 
ral  creditors  tmder  the  commission,  and  therefore  it  is  in  an  unusual 
manner,  diflerent  from  most  acts  of  parliament,  enacted,  that  all 
these  statutes  and  laws  shall  be  largely  and  beneficially  construed 
for  ibe  creditors  in  general  under  the  commission.  Thirdly,  it  ap* 
pears,  the  general  view  and  intent  of  the  provision,  now  under  consideration, 
was  to  prevent  traders  from  gaining  a  delusive  credit  by  a  false  appearance 
of  substance  to  mislead  those,  who  should  deal  with  them.  Fourthly,  the 
legislature  judged,  they  might  do  this  by  subjecting  all  the  goods  of  the  bank' 
rvpt,  though  conveyed  to  others,  to  the  general  creditors  under  the  commis' 
sion  {y)  ;  because  where  the  vendee  or  assignee  leave  such  goods  in  po&> 
sesnon  of  the  bankrupt  as  owner,  he  confides  as  much  in  the  general  cre- 
dit of  the  bankrupt  as  that  creditor,  who  has  only  taken  his  bond  or  note. 
It  is  in  such  case  put  in  the  power  of  the  bankrupt  to  sell  the  goods  next 
day ;  the  former  assignee  could  only  have  a  personal  remedy  against  the 
bankrupt  All  these  grounds  go  to  the  substance  of  the  case,  and  not  up- 
on niceties;  and  hold  in  case  of  mortgage  as  well  as  an  absolute  sale: 
otherwise  it  would  be  contrary  to  the  resolution  of  Stevens  v.  Sole,  and 
the  opinion  of  Lord  Cowper,  in  Buckner  v.  Royston,  and  to  his  implied 
opinion  in  Copeman  v.  Gallant ;  and  would  overturn  this  part  of  the  sta- 
tute, and  restrain  it  to  absolute  sales.  Traders  instead  of  absolute  sales 
would  then  mak6  such  mortgages ;  and  there  would  be  great  opportunity ; 
for  traders  might  mor^ge  over  and  over  again,  as  this  case  is  a  pregnant 

(y)  Seeut  where  the  goods  are  not  left  in  bankmpt'i  poMession,  as  a  leaae  pledged,  was 
c&rried  into  effect  against  assignees  of  a  bankrupt.    1  Brown,  269. 
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instance.  As  to  the  most  material  and  operative  expression,  the  legisla* 
ture  has  explained  their  own  sense,  by  putting  the  words  true  owner  in  op- 
position to  reputedj  not  spwal  ovfner  ;  and  then  these  last  words  can  only 
mean  a  person,  who  bj  specious  acts  of  possession,  order  and  disposition, 
gives  himself  an  appearance  of  property  he  has  not  really,  (which  is  the 
present  bankrupt's  case)  till  the  mortgage  money  is  paid. 

Then  it  follows,  that  the  mortgages  to  Reyiitl^  Skip,  and  George  HarveH^ 
and  so  much  of  the  assignment  to  Stevens  as  relates  to  the  utensils  not  fixed 
to  the  freehold,  which  are  made  a  farther  security  to  him,  must  be  vmd 
within  this  clause,  as  far  as  they  are  claimed  to  be  specific  liens.  The  dis- 
tinction endeavoured  has  been  answered ;  and  the  distinction  most  la- 
boured, that  a  share  of  a  partner  in  a  partnership  stock  is  only  a  sort  of 
proportion  arising  on  the  balance  of  the  partnership  account  and  incapa- 
ble of  being  delivered,  would  let  in  that  false,  delusive  credit  (intended  to 
be  prevented)  in  all  trades  in  partnership,  and  would  extend  to 
[  373  ]  particular  goods  in  partnership  {z).  As  to  choses  in  action  com- 
prised in  these  securities,  where  it  is  admitted  none  could  pass 
in  equity,  equity  ought  to  follow  the  law  in  this  case,  if  in  any.  Where 
property  is  established  by  act  of  parliament,  equity  follows  it,  in  like  man- 
ner as  where  established  by  common  law  ;  for  if  not,  it  would  cause  great 
confusion ;  and  it  is  always  so  taken  on  act^of  parliament  made  concern- 
ing real  and  personal  estate,  regulating  that  kind  of  property,  for  whicli 
there  is  a  strong  instance  in  the  statutes  relating  to  papists ;  for,  though 
subject  to  penal  laws,  equity  regulates  in  the  same  way,  by  the  same  rule 
as  the  statutes  lay  down  concerning  legal  property. 

The  third  and  last  point  is  in  the  construction  of  Potter's  mortgage ; 
which  is  said  to  be  directly  as  if  made  to  Stevens  ;  and,  I  think,  upon  the 
whole  it  would  be  so :  though  perhaps  if  it  was  nicely  scrutinised,  some 
difierence  might  be  taken ;  but  whatever  legal  interest,  that  vested  in 
Potter ;  and  the  law  would  not  have  taken  notice  of  the  trusty  if  ^he 
question  was  at  law :  and  therefore  if  this  act  of  parliament  has  noade  it 
void  at  law,  this  court  would  never  set  it  up  contrary  to  law  for  the  sake 
ofStevtnsy  because  he  was  a  partner,  but  would  let  the  law  take  placefor 
benefit  of  the  general  creditors.  As  to  any  of  these  goods  in  that  mort- 
gage, which  equity  only  could  pass,  equity  will  follow  the  law ;  for  as  to 
the  profits  arising  from  trade  and  choses  in  action^  there  could  not  be  an 
equity  upon  an  equity ;  equity  would  vest  them  in  Stevens  ;  and  it  would 
undoubtedly  be  considered,  as  if  the  assignment  had  been  directly  to  Ste^ 
vens.  And  here  the  principal  objection  arises  :  it  being  said,  it  vested  in 
Stevens  as  to  these  particulars,  and  that  Stevens  was  partner  theD,  and  if 
he  had  not  taken  this  mortgage,  he  would  be  intitled  to  have  an  allow- 
ance, out  of  what  would  be  coming  to  Harvests  moiety,  and  would  have  a 
specific  lien  on  that  moiety  ;  and  therefore  Stevins^  taking  a  mortgage  of 
the  other  share,  would  not  be  put  in  a  worse  condition  than  without  IL 
This  was  the  most  plausible  thing  urged  for  the  defendant ;  and  would  be 
right  if  the  foundation  was  r^ht ;  but  1  dispute  their  foundation ;  which 
must  be,  that  the  party  so  lending  gains  a  special  lien  on  the  partner  bor- 
rowing, and  should  be  allowed  a  preference  to  his  separate  creditors:  bat 
for  this  there  is  no  authority  or  precedent  after  a  bankruptcy. 

(a)  1  Brown.  125.     1  Atk.  171, 177. 
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It  18  a  difierent  consideration,  what  a  court  of  equity  might  do  between 
the  parties  themselves,  while  both  remained  capable  of  transacting  for 
themselves.  But  I  might  carry  it  further ;  for  it  is  so  after  death  of  a 
partner  where  his  effects  come  to  be  distributed  as  assets  (1).  In  the  case 
ol  Mtiiorucchtf  v.  London  Assurance  Company ^  the  points  determined  are 
not  material  to  the  present;  but  there  the  attempt  made  was  to  subject 
stock  after  a  bankruptcy  to  a  debt  contracted  to  the  company  by  a  loan 
of  money,  and  arguments  were  drawn  from  rules  concerning  partnership: 
but  it  was  not  contended  for,  that  in  case  of  a  partnership  that  could  be 
carried  further.  And  the  case  cited  of  Croft^  v.  Pikt^  is  as  strong 
as  any  negative  authority  can  be ;  for  there  it  was  not  attempted  [  374  ] 
to  give  the  surviving  partner  a  right  of  retainer  or  bringing  into 
the  partnership  account  a  bond  debt,  so  as  to  be  preferred  to  others,  but 
only  as  executor ;  and  therefore  the  money  taken  by  a  deceased  partner 
out  of  the  partnership  stock,  was  allowed  to  be  brought  into  the  partner- 
ship account,  but  the  bond  debt  was  not,  because  a  separate  loan  and 
trajMaction.  If  then  by  a  new  determination  now  it  should  be  admitted, 
and  that  one  partner  by  lending  money  to  another  in  a  separate  capacity, 
cot  relative  to  the  partnership,  should  gain  a  specific  lien  on  the  enects  of 
the  partner  so  borrowing,  it  would  open  a  door  to  fraud,  and  so  defeat  this 
statute ;  for  then  a  person  might  be  taken  in  as  a  partner  into  a  moiety  of 
a  great  stock  and  flourishing  trade,  and  he  may  have  a  separate  credit  on 
that  confidence,  and  yet  may  not  have  any  in  reality  of  the  property  in  that 
stock,  but  the  whole  may  belong  to  others :  which  tends  plainly  to  great 
fraud  and  imposition  on  traders,  and  great  mischief.  It  has  been  said,  that 
great  mischief  might  arise  to  trade  and  credit  from  such  a  determination 
as  this,  as  tending  to  prevent  making  use  of  that  credit  persons  have  to 
support  themselves  in  trade,  as  they  cannot  make  a  security  without  ex- 
posmg  their  circumstances  to  the  world :  and  on  the  other  hand  it  is  con- 
tend^ that  the  other  construction  would  in  fact  repeal  the  act  of  parlia- 
ment, and  let  in  a  mischief:  some  inconvenience  might  perhaps  arise  from 
a  determination  of  this  case  on  either  side ;  but  I  agree  with  Z^e,  Qiief 
Justice,  that,  as  this  is  a  law,  we  must  adhere  to  it ;  and  while  it  is  a  law 
be  bound  by  it ;  and  if  any  inconvenience  results  from  it,  that  is  for  the 
Gonaderation  of  the  l^islature.  But  this  I  will  say,  that  as  some  inconveni- 
ence may  be  to  particular  persons  on  one  hand,  great  inconvenience  may 
be  on  the  other,  by  creating  that  appearance,  as  having  the  substance  of 
which  they  remain  in  possession,  though  they  have  not  at  all  the  real  pro- 
perty :  and  that  this  was  the  intent  of  the  legislature,  I  am  dear :  and  I 
no^y  gQ  so  far  as  to  say,  that  the  simplici^  of  those  times  did  not  let  in 
theselaige  and  airy  notions  of  credit  as  of  late ;  which  from  the  number 
of  bankruptcies  we  have  had  of  late  years,  is  rather  an  evidence,  that  the 
departing  from  the  rule  this  law  has  laid  down,  and  giving  way  to  these 
notions,  has  been  rather  a  mischief. 

I  agree  then,  that  these  mortgages  cannot  prevail  as  specific  liens  and 
securities,  therefore  as  to  the  mortgages  of  lands  and  fixtures,  they  are  not 
affected  by  the  act  of  parliament;  but  what  is  afiected  by  the  direction 
therein  is  the  ass^nment  to  SUvtns  (for  PotUr  must  be  considered  as 
trustee  for  him)  relating  to  any  utensils  not  fixed  to  the  freehold.    So  also 

(1)  See  Wtti  ▼.  8ki^,  ante,  239,  S4S,  &c. 
Vol  I.  Y  V 
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are  all  the  four  mortgages  of  seventh  part  by  reason  of  the  bankruptcy  of 

nMliam  Harvest  made  void  by  the  statute,  and  can  create  no 

[  375  ]   specific  lien  on  the  bankrupt's  share  of  specific  stock,  debts,  and 

effects,  but  they  must  be  considered  only  as  general  creditora. 


RYALL  r.  ROWLES,  Feb.  3,  1749-60. 
Intereet — ^Where  letting-off  debts  allowed. 

The  cause  coming  on  for  fbrther  directions,  Lord  Chancellor  directed, 
that  as  to  £1600  the  balance  of  the  debts  due  to  the  partnership  at  the 
time  of  the  bankruptcy  received  by  Stevens  or  Rowles,  his  executor,  the 
executor  should  answer  interest  in  the  same  manner  as  on  the  other  sums, 
"Which  are  part  of  the  partnership  stock ;  for  the  debts  are  part  of  the 
stock ;  and  therefore  as  much  reason,  that  when  the  money  was  got  in, 
he  should  be  charged  with  the  like  value  as  in  the  stock  in  trade. 

Another  consideration  was  as  to  £2000  short  of  the  £7000  which  Sievtm 
was  to  pay  as  a  consideration  for  the  moiety  of  the  stock  in  trade,  when 
«he  was  to  be  let  into  the  partnership. 

(a)  As  to  this,  Lord  Chancellor  said,  the  demand  for  the  plaintiffi  arose 
on  a  very  bad  transaction  on  the  part  of  Stevens  by  exorbitant  and  usuri- 
ous interest  taken  by  him ;  and  therefore  the  plaintiffi  had  a  right  to  have 
that  sum  allowed.  But  the  question  was,  whether  they  should  have  it  as 
a  distinct  independent  demand  and  to  carry  interest,  or  tobesetoff  againat 
the  sum  reported  due  to  Stevens  as  a  debt  due  to  him,  though  not  as  a 
mortgage. 

The  executor  insisted  on .  a  set-off,  because  by  the  act  of  pariiament, 
where  there  are  mutual  debts  one  is  to  be  set  against  the  other ;  and  that 
a  creditor  of  the  bankrupt  on  one  hand,  and  debtor  on  the  other,  is  not  to 
be  obliged  to  pay  his  whole  debt  to  the  assignees,  and  left  to  come  under 
the  commission. 

Plaintiffi  insisted,  this  was  not  a  case  within  that  rule;  because  no  mu- 
tual credit  was  given ;  not  being  a  debt  arising  from  Stevens  to  the  bank- 
rupt by  contract:  but  the  demand,  which  the  bankrupt  and  his  assignees 
in  his  place,  had,  arose  from  fraud,  and  therefore  not  a  mutual  credit 

Lord  CHAifCELLOR. 
The  defendants  insist  on  a  reasonable  rule.  The  bankrupt  and  his  as- 
signees were  certainly  intitled  to  have  the  benefit  of  this  £2000  with  in- 
terest from  the  time  it  ought  to  be  paid.  But  as  to  the  general  question, 
whetiier  this  case  is  within,  the  act  for  mutual  credit,  I  am  of  opinion,  it 
]si  and  that  there  is  no*distinction  taken  on  what  consideration  it  is,  that 

debt,  sought  to  be  set  off,  has  arisen.  (6)  There  are  several 
[876  ]  cases,  where  demands  have  been  set  off  against  one  another,  that 

could  not  have  been  brought  into  the  general  account,  if  there 
had  not  been  a  bankruptcy :  but  wherever  the  court  has  found  a  demand 
on  one  side  or  the  other,  the  court  has  always  endeavoured,  that  one 

{a).  Vide  atat  5  Oeo.2  cap.  30. 
(b)  1  P.  WiDi.  325.    1  Atk.  2S8. 126. 
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ihoald  be  set  againsfthe  other ;  which  id  founded  on  the  act,  '<  That  where 
there  are  mutual  debts,  ^c.^^  This  is  a  debt  due  from  Stevens  to  Harvest ; 
a  debt  in  equity,  thou|^  possibly  no  remedy  at  law,  because  the  law  ad- 
mits not  the  party  to  an  usurious  contract  to  have  a  remedy ;  not  allow- 
ing an  Indebitatus  Assumpsit  for  money  had  and  received,  though  perhaps 
it  may  aUow  a  prosecution  on  the  act  But  this  court  goes  not  on  that 
rule,  but  takes  it  to  be  a  fraud  and  imposition  on  a  party  in  necessitous 
circumstances. 


PYKE  V.  PYKE,  Janrj5,  1749-50. 

(Reg.  Lib.  1749.  B.  Ibl.  177.) 

Convenuit  by  husband  before  marriage  to  tettle  lands  (1)  in  jointure  for  wife,  and  other 
part  for  the  issue  of  the  marriage,  her  fortune  to  remain  in  trustees  tiU  such  settlement 
made.  The  husband  dying  insolvent  without  performing  it,  the  wife's  fortune  surrives 
for  her  own  benefit,  and  the  issue  not  entitled  to  tahe  it  from  her. 

PRBVidus  to  the  marriage  of  J.  Pyke,  articles  were  entered  into  by 
which  he  agreed  to  settle  an  estate  in  Ireland^  first  to  his  intended  wife, 
who  vms  now  admitted  to  have  been  then  under  age,  as  a  jointure ;  and 
afterward  part  thereof  for  securing  the  portions  of  younger  children,  and 
then  the  whole  upon  the  first  and  every  other  son  in  taU :  then  that  the 
wife's  portion  should  remain  in  the  hands  of  the  trustees,  till  the  convey- 
ance or  settlement  thereby  intended  to  be  executed.  But  it  was  agreed, 
that  it  was  the  intent,  that  to  enable  J.  Pyke  to  execute  the  said  convey- 
ance and  settlement,  the  wife's  portion  should  be  applied  to  the  discharge 
of  the  incumbrance  afiecting  the  estate ;  and  the  overplus  to  be  paid  to 
X  Pyke,  his  executors  and  administrators.  The  marriage  was  had :  but 
no  settlement  ever  made.  There  was  a  separation  by  agreement,  upon 
recital  of  the  bad  circumstances  of  the  husband,  who  went  abroad  and 
died. 

This  bill  was  brought  by  the  wife  for  the  payment  of  this  part  of  the 
residue  of  her  father's  personal  estate,  which  was  in  the  hands  of  the  ex^ 
ecutor  of  her  father,  as  the  right  thereto  survived  to  her  upon  her  hus- 
band's death. 

No  estate  in  Ireland  appeared,  and  it  was  admitted  on  all  rides,  diat 
no  settlement  could  now  be  made ;  but  the  defendants,  children  of  the 
marriage,  insisted  notwithstanding  on  being  purchasers  under  these  arti- 
cles, as  an  agreement'  for  the  disposal  of  her  estate,  which  was  binding, 
and  that  they  were  equally  intitled  with  the  mother  to  have  the  benefit 
of  it,  although  no  settlement  made :  that  the  court  should  decree  an  equi- 

(1)  The  covenant  was  to  settle  ^  lands  in  Ireland,  of  the  clear  yearly  value  of  £400 
■terling,  as  money  was  valued  in  that  kingdom,  in  such  manner,  that  immediately -froiil 
and  after  the  decease  of  her  said  husband,  the  plaintiff  should  enjoy  the  same  for  her  lif<9» 
M  her  jointure.*'  It  is  stated  in  Reg.  Lib.  as  from  the  bill,  that  the  husband  had  an  «lrtate 
in  ireiani^  but  that  it  was  so  loaded  with  incumbrances  that  the  plaintiff's  fortune  was 
not  nearly  sufficient  to  pay  off  such  as  were  prior  to  the  articles :  for  which  reasons  the 
executors  of  the  plaintiff's  father  did  not  think  it  advisable  to  apply  the  plaintiff's  fortune 
in  discharge  of  them. 
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valent  to  them :  or  that  an  equitable  proportiDQ  dxHild  be  feund  o«t ;  thk 
beii^  a  losiDg  bargain,  and  both  purchasers. 

[  377  ]  Lord  Chancellor. 

The  question  is,  what  is  the  right  of  the  parties  upon  the  dr* 
cuinstances  ?  It  admitted  on  ail  hands,  that  this  portiim  of  the  mother  b 
by  the  survivorship  vested  in  herself,  if  nothing  appears,  to  take  it  from 
her ;  and  she  has  undoubtedly  a  right  to  sue  here,  or  for  aught  aj^»ean^ 
in  the  Ecclesiastical  court  for  this.  But  what  is  insisted  on  to  bar  her  of 
this,  and  to  shew  there  has  been  a  disposition  binding  this  money,  is,  the 
act  upon  her  marriage  with  her  late  husband.  And  it  is  certain,  that  in 
many  cases  an  agreement  on  the  marriage  of  a  woman  for  the  disposal  oT 
her  estate  will  bind,  as  it  is  insisted  for  the  defendants;  but  that  is  in  ca- 
ses where  the  agreement  is  fair  and  reasonable,  and  is  done  so  as  to  pre* 
vent  the  husband  from  becoming  intitled  to  be  master  of  that  personal 
estate,  which  by  the  marriage  would  vest  in  him.  fiut  if  there  is  any 
fraud  in  the  agreement  it  will  not  bind  the  property  of  the  wife ;  but  thei^ 
is  no  necessity  to  enter  into  that ;  and  it  is  the  same,  as  if  the  wife  at  the 
time  of  entering  into  the  article  was  of  age.  I  question  whether  there  im 
mnj  such  estate  as  in  the  articles.  It  seems  to  be  only  moonshine,  there 
himg  no  proof  thereof.  But  however  that  be,  it  must  be  taken,  that  no 
settlement  can  be  made  according  to  these  articles.  I  am  of  opinion,  that 
the  children  under  the  circumstances  are  not  intitled :  and  no  court  of 
justice  can  take  this  portion  out  of  the  hands  of  the  mother  or  her  truB^ 
tees,  who  are  the  representatives  of  her  father,  unless  she  has  that  part  of 
the  settlement  agreed  for  her  benefit  made  good  to  her.  There  have  been 
cases,  where  a  marriage  agreement  entered  into,  and  part  of  the  provioon 
made  for  the  issue  of  the  marriage  has  been  to  arise  from  different  par- 
ties ;  a«  from  the  father  of  the  wife,  and  from  the  husband,  or  father  of 
the  husband;  and  either  the  wife,  or  issue  of  the  marriage,  all  purchasers 
under  that,  have  brought  a  bill  against  the  husband,  &c.  for  performance^ 
who  has  insisted,  he  ought  not  to  perform,  because  the  articles  should  be 
performed  entire,  and  that  the  father  of  the  wife  has  not  performed  his 
part :  the  court  has  still  decreed,  that  the  articles  should  be  performed  as 
against  the  husband,  or  his  representatives,  and  he  should  take  his  chance 
to  get  a  performance  on  the  other  side ;  it  not  being  reasonable  that  they 
diould  ^lose  the  whole  on  one  side  because  they  would  lose  part»  or  th^ 
whole  on  the  other.  But  that  was  a  case,  where  the  husband  or  the  re- 
presentatives of  the  husband  were  not  to  receive  any  benefit  from  the 
other  side,  or  to  take  any  advantage  for  themselves.  And  to  cairy  this 
fiirther,  was  cited  for  the  defendants  Perkins  v.  Lady  Thornton  (1);  in 
which  Sir  WUliam  Thornton  in  consideration  of  £1000  was  to  settk  a 
jointure  on  his  wife :  that  she  was  no  party  to  the  articles,  but  it  was  con- 
tracted between  them  that  she  should  have  that  Mnture ;  that 
[  878  ]  the  money  was  not  paid :  Lady  Thornton  married  Perkins^  and 
brought  a  bill  to  have  the  jointure,  and  that  the  court  de- 
creed it 

Most  of  these  cases  depend  on  a  great  many  circumstances :  all  of  which 
1  do  not  remember ;  but  are  difierent  firom  tins  case.  Lady  JTiomton  there 

(1)  Ambl.  50S. 
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was  Wit  a  partj,  she  perfonntiig  only ;  and  was  oidj  tdi' perform  liy  mar^ 
lyioffy  and  therefore  was  entitled  to  ber^omture,  en  the  faith  of  wbicb 
proviaioa  she  had  married    But  if  the  wife  had  contracted  in  that  cate 
to  pay  th^  portion,  the  court  would  not  have  decreed  her  to  have  that 
settlement  if  ehe  did  not  pay  that  portion.    But  where  the  wife  has  con- 
tracted before  marriage,  in  oonsideration  of  the  marriage^  and  a  portion 
to  come  from  herself;  where  the  articles  remain  uneiceeuted,  and  the 
husband  has  died,  and  the  right  to  the  portion  has  survived  to  the  wife^ 
and  the  children  brought  a  Mil  against  her,  there  is  no  case  where  the 
court  has  overtaken  that  portion  from  her,  unless  they  could  put  it  in* 
such  a  shape,  that  she  should  have  the  benefit  of  her  articles ;  for  then  the 
court  would  certainly  do  it,  which  otherwise  it  would  be  strange  to  do, 
when  marriage-agreements  are  to  be  performed  entire.    And  it  would  be 
strange,  the  legal  right  to  the  portion  in  the^  hands  of  the  wife  shduld  be 
taken  from  her,  and  she  not  to  have  the  benefit  of  the  other  side.    It 
arises  from  the  fraud  and  misbehaviour  of  the  father  to  the  children* 
The  mother  has  as  good  an  equity  as  themselves,  and  has  the  law  of  the 
land  on  her  side ;  having  a  right  to  sue  in  the  ecclesiastical  court,  which  is 
the  law  of  the  land  in  this  case.    Then  they  are  purchasers  in  equal 
di^prae,  and  the  children  have  not  a  right  to  come  against  the  mother  to 
make.good  that  failure  on  the  part  of  the  father.    But  supposing  the  court 
caik  do  it  in  any  case ;  whether  in  this  case :  it  being  here  desired  of  the 
court  to  decree  an  equivalent,  and  on  the  foot  of  that  equivalent  to  take 
from  the  mother  that  legal  property  which  she  has.    The  argument  is 
only,  that  the  wife's  fortune  should  remain  in  trustees  till  a  settlement  was 
made  in  pursuance ;  which  settlement  is  of  the  husband's  estate,  and  her 
pcM'tion  is  to  pay  off  the  incumbrances  thereon :  but  no  such  estate  ap- 
pears.   If  there  should  be  a  specific  performance,  that  estate  must  be 
found  out :  but  an  equivalent  is  desired ;  that  is  not  a  specific  perform- 
^ance;  but  finding  an  CKjuivalent  for  the  children,  in  order  to  strip  the  mo- 
then    But  if  I  was  to  do  this,  and  substitute  this  equivalent  in  the  place 
of  the  articles,  it  would  be  in  such  a  case  as  could  not  tend  to  the  bene- 
fit of  one  shilling  for  the  defendants.    The  equity  would  be  then  to  lay 
out  this  money  in  land,  and  the  arrears  of  this  jointure,  &c.  must  fall  on 
the  inheritance  of  this  estate  to  be  purchased,  before  the  issue  of  the  mar- 
riage can  have  the  benefit  of  it,  and  would  eat  up  the  whole. 
The  jointure  must  first  be  paid,  and  so  far  the  case  of  Lord  and   [  379  ] 
Lady  Mohvn  goes ;  where  the  opinion  was  that  whatever  be- 
come of  the  issue  of  the  marriaee,  the  wife  was  intitled  to  have  that  made 
good  to  her,  and  then  it  would  be  no  benefit  to  the  children  to  make  such 
a  decree.    As  to  the  equitable  proportion  insisted  upon,  it  is  difficult  to  set  ^ 
up  that  voluntary  iurisdiction  in  this  court    But  if  done,  it  has  been 
where  a  settlement  has  been  actuaUy  made,  which  is  deficient.    And  if 
such  a  settlement  had  been  actually  made^  and  the  husband  got  the  por-  ^ 
tion,  and  spent  and  dissipated  it,  the  court  might  do  it ;  because  it  would      , 
be  the  best  thing  to  da    But  there  is  no  instance  where  one  right  is  en- 
tire, as  the  mother's  portion  is  here,  and  in  her  own  hands,  that  ttie  court  , 
would  take  it  from  her,  unless  she  has  what  was  stipulated  for.    The 
legal  right  therefore,  which  the  mother  has  gained  by  surviving  her  hus- 
band ought  to  prevail ;  and  it  being  admittal  that  no  settlement  can  be 
DOW  made,  pursuant  to  the  intent  of  the  articles ;  and  it  appearing  that 
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the  growing  payments  and  arrears  of  the  plaintiff's  jointure  exceed  the 
value  of  the  capital  of  her  share  of  the  residue  of  her  father's  peraanal 
estate,  it  must  be  transferred  to  the  plaintiff 


CRAY  V.  MANSFIELD,  Fth.  7, 1740-50, 

(Reg.  Lib.  1749.  A.  foL  658.) 

Sir  JoHir  Strange,  Master  of  the  RolU^  in  the  absence  of  Lord 
Cbancblloiu 

Volimtary  eonyeyance,  by  one  lately  come  of  age  (1),  to  an  agent,  of  a  nrenBon  of  no 
great  yaloe,  for  nominal  consideration  of  j&180  (2),  and  containing  coTenanti  as  in 
tne  caie  of  a  porchaee,  not  absolutely  rescinded  (3),  as  not  being  a  case  of  ftand ;  but 
the  transaction  modified  by  decree,  that  the  agent  should  release  the  cofenantM  his 
own  expense,  and  recited  the  impropriety  of  them  as  referable  to  a  gift. 

The  defendant  has  been  steward  or  agent  to  the  plantiff 's  father's  estate, 
and  kept  his  court  during  his  life ;  and  after  his  death  was  appointed  re- 
ceiver of  the  infant's  estate  under  the  the  order  of  this  court ;  for  which 
he  had  a  salary  during  the  minority.  This  bill  was  to  set  aside  a  convey- 
ance, which  the  plaintiff  admitted  he  executed  to  the  defendant  after  com- 
ing of  age ;  and  which  as  framed  and  executed,  was  a  conveyance  from 
the  plaintiff  of  the  reversion  of  some  leasehold  estate  that  were  out 
on  lives,  for  the  (2)  consideration  of  one  hundred  and  eighty  pound& 

The  case  stated  by  the  plaintiff  for  this  was,  that  the  defendant  applied 
to  him  to  add  the  life  of  the  defendant's  son  to  one  of  the  tenements : 
which  he  promised  to  do,  directing  the  defendant  to  prepare  a  deed  for 
that  purpose,  which  was  aM  he  proposed  to  have  given  him ;  frequently  de^ 
daring  that  he  would  take  no  consideration  for  it ;  saying  he  was  ten  times, 
more  obliged  to  the  defendant,  than  the  value  of  that :  that  the  defendant 
brought  to  his  lodging  this  deed  ready  engrossed,  and  offered  it  for  execu- 
tion ;  that  he  was  imposed  on  therein ;  being  a  hastjr  transaction,  brought 
in  a  clandestine  manner,  and  executed  without  the  plaintiffi  being  apprised 
of  the  contents :  that  the  defendant  carved  for  himself  by  inserting  that 
consideration  of  £180   when  no   estimate  had  been  made,  Clarkson 

y.  Hanztayf  2  P.  Wms.  205,  is  applicable.  So  Pierce  v.  Waring 
[  380  ]    (4),  where  Mr.  Waring  was  ^ardian  of  Mr.  fla//,  who  lived 

with  him;  had  horses,  dogs,  &.c.  kept  by  hun:  and  whose 
yimtors,  were  all  entertained  at  Waring'^s  own  house,  when  Hall  stood 
candidate  for  Ludlow.  After  coming  oi  age.  Hall  made  Waring  a  sift 
of  £3000  Ea$l  India  stock,  for  his  many  kindnesses  and  services.  &U 
was  satisfied  with  the  gift,  and  did  not  dispute  it :  but  his  representa- 
tive after  his  death  brought  a  bill  to  set  it  aside.  There  was  no  proof 
of  imposition :  the  only  circumstance  was  by  conjecture,  as  if  Hall  did  not 
know  the  stock  was  worth  more.  The  Lord  thancellor^  November  \% 
1745,  set  it  aside  upon  the  general  principle :  not  upon  the  not  knowing 


s 

s 


1)  See  2  Vol.  547.  and  9.  Vcs.  292. 

^2)  **•  For  thi  nominal  consideration  of,  &c."  R.  L. 

'-^  See  2  Vol.  269. 

See  2  Vol.  548.  £t  vide  OUikamv.  Head,  ibid.  259. 
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that  it  was  worth  more;  but  that  it  was  a  consideration  for  which  he 
would  be  allowed  nothing  in  this  court:  that  it  was  a  dangerous  example; 
and  be  would  not  endure  a  gift  to  be  obtained  on  these  circumstances  af- 
ter the  coming  of  age.    Beside,  here  the  defendant  is  an  attorney,  and 
no  gift  during  the  transaction  to  a  man  in  business  will  be  allowed.    In 
Booth  V.  Walmslty  (1),  a  bond  for  £1000  was  obtained  from  Japhtt  Crooks 
to  hisiattomey :  on  a  bill  b^  his  representative  to  set  it  aside.  Lord  Chan- 
eellor  at  first  dismissed  the  bill,  it  being  a  voluntary  gift,  as  a  bounty,  with 
his  eyes  open  and  knowing  what  he  did.    There  was  afterward  a  doubt 
on  the  general  principle,  and  a  petition  to  rehear ;  and  on  more  mature 
deliberation    his    Lordship  held,  that  it ,  being  a  bond  to  an   attor- 
ney, pendbg  the  suit,  it  was  of  dangerous  example,  and  like  the  cases  of 
marnage-brocage  bonds,  and  set  it  aside  absolutely.    So  did  Lord  Talbot 
in  Crook  v.  Ihys :  as  to  Langley  v.  Brown^  it  depended  on  a  variety  erf 
circumstances:  there  an  old  man  courting  a  lady  desired  it  should  be  put 
o^  being  under  a  bad  habit  of  body.    Her  fortune  was  £1000,  and  a  set- 
tlement was  made  on  her  in  the  shape  of  a  marriage-settlement ;  and  the 
reversion  in  fee  to  her  whether  the  marriage  took  efiect  or  not    His 
Lordship  asked  whether  the  deed  could  possibly  stand  for  more  than 
£1000,  but,  after  consideration  he  went  on  this;  that  it  was  his  plain  in- 
tent to  make  this  settlement  on  her,  in  regard  to  .his  intention  to  marry 
her :  therefore  there  was  no  ground  to  set  it  aside :  he  intending  it  should 
stand   whether   he  married  her    or  not:    although   it  could   not  be 
a  marriage-settlement,  because  no  marriage  ensued.    It  went  after- 
ward to  the  House  of  Lords  on  the  same  evidence  and  reasons,  and  was 
affirmed. 

For  Defendant.  If  the  court  was  to  sufier  a  guardian  to  take  such  an 
advantage  of  his  pupil  as  in  Pierce  v.  Waring^  it  would  destroy  the  confi- 
dence ;  it  was  there  got  from  him  just  on  his  coming  of  age,  and  the  stock 
was  a  great  deal  more  than  £3000.  As  to  Japket  Crooks  he  was  at  the 
veiy  time  under  a  prosecution  for  foi^ery,  and  no  one  would  appear  for 
fi>r  him ;  so  that  he  was  abscdutely  dependent  upon  his  attorney, 
who  undertook  that  very  cause  for  him.  In  the  case  of  Hays^  [  381  ] 
it  was  a  sum  given  to  carry  on  that  very  cause :  yet  the  court 
did  not  set  it  aside  as  a  security.  The  foundation  upon  which  the  defen- 
dant builds  this  deed,  is  not  any  particular  ground  or  reason  he  had  to  make 
this  demand  on  the  plaintifi*;  oidy  desiring  to  become  a  purchaser  of  it  at 
a  reasonable  price :  although  this  is  a  very  imprudent  and  improper  deed 
under  the  circumstances  of  its  being  accepted  by  the  defendant  as  a  boun- 
ty to  be  executed  at  that  time :  yet  the  defendant  was  not  quite  sure  whe- 
ther the  plaintifi*  would  not  repent  of  his  generosity  in  saying  he  would  give 
it ;  and  therefore  prepared  the  deed  on  the  foot  of  a  purchase.  The  de^ 
fendant  had  done  the  plaintifi  services  during  his  minority,  and  th»  rever- 
Aon  upon  so  many  lives,  is  not  a  matter  of  great  value. 

« 
Master  or  thc  Rolls. 
No  doubt  but  that  if  on  the  evidence,  the  court  was  satisfied  there  was 
this  imposition  upon  the  plaintifi*,  the  power  of  the  court  would  be  very 
properly  exercised  in  setting  aside  such  a  deed :  but  the  court  will  rather 

(1)  %  Atk.  tt.  27.  aad  Bam.  Ch.  Rpp.  475. 
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presume  that  tbin^  were  transacted  fairty,  unlesB  the  contrary  appears ; 
and  there  is  no  evidence  of  this  particular  imposition  upon  the  plaintiflS 
which  is  made  the  stress  and  foundation  of  the  bill :  no'^evidence  of  the 
application  for  the  adding  the  life  of  the  son  only  in  <xie  tenement ;  nor 
any  misrepresentation  to  the  plaintiff  of  the  circumstances  or  value  of  it 
at  the  time  of  the  transactiin.    It  is  plain  fixvn  the  whole,  that  thephun- 
tiff  knew  something  more  was  contained  in  the  deed:  and  there  is  a  dr- 
'  cumstance  in  the  manner  of  the  ezecutiony  of  no  very  great  weight  in- 
deed, but  which  I  will  take  notice  of  to  shew  no  surprise  on  the  plaintiff 
was  intended ;  that  is,  its  being  sealed  with  plaintiff's  seal,  and  not  brought 
ready  sealed  to  his  house :  there  is  no  ground  fherefore  to  set  it  aside  up- 
the  particular  fraud  charged.    But  there  is  another  proper  head  of  equi- 
ty for  the  consideration  ot  this  court,  which  will  always  hold  a  very  strict 
bond  over  all  deeds,  purchases  and  conveyances  obtained  from  young  gea- 
tiemen  soon  after  ccmiing  of  age  by  persons  presuming  too  much  on  flie 
confidence  reposed  in  them,  and  drawing  them  in  to  execute  deeds.     If 
the  defendant's  had  not  been  a  reasonable  satisfaction  for  his  trouble  upon 
application  to  the  court  it  would  have  been  increased;  but  he  contented 
himself  so  till  the  plaintiff  came  of  age.    No  evidence  of  any  ikaft  laid 
before  the  plaintiff,  or  that  his  friends  were  acquainted  with  it ;  the  deed 
seems  to  have  been  brought  to  the  plaintiff  with  one  hundred  and  a  blank, 
whidi  was  afterward  fiSed  vj^  with  eighty,  and  which  mpears  to  have 
been  added  with  dimrent  ink,  and  a  different  hand ;  wluch  per- 
[  882  ]    haps  was  occasioned  by  the  uncertainty  of  the  value  of  the  re- 
version. 
Although  no  fraud,  and  the   plaintiff  not  imposed  on  by  having 
a  deed  put  into  his  hands  of  which  he  was  not  apprised;  yet  it  was  cer- 
tainly very  imprudent  and  dangerous  to  be  suffered,  that  the  person  who 
is  to  take  the  benefit  of  this  grant,  and  who  had  that  relation  to  the  plain- 
tiff should  not  out  of  a  reasonable  caution  have  advised  the  plaintiff  to  have 
lain  this  deed  before  some  common  friend  or  third  person.    The  deed  ap- 
pears improper  for  the  plaintiff  to  have  executed,  supposing  be  had  know- 
ledge of  the  contents ;  and  it  would  have  been  better  for  the  defendant  to 
have  stayed  his  hand,  and  ingrossed  another  according  to  the  real  truth  of 
the  transaction ;  and  then  the  plaintiffhad  not  executed  a  deed  contaiiung 
very  improper  covenants  on  his  part,  and  a  falsity  on  the  material  part, 
that  it  was  a  sale  for  valuable  consideration.    That  there  was,  or  was  de- 

Xed  to  be,  any  money  paid,  is  now  given  up  by  the  defendant  himself, 
I  disclaims  its  being  a  purchase  by  him :  and  he  had  warning  enough 
to  have  framed  it  another  way,  by  the  plaintiff's  declarations  that  it 
■  should  be  a  gift.  If  then  he  has  acted  incautipusly,  who  can  he  blame  1 
In  CUrkson  v.  Hanway^  great  stress  was  laid  on  what  appeared  to  the 
court  on  the  face  of  the  deed ;  though  indeed  there  was  another  circum- 
stance, not  applicable  to  this,  which  would  have  set  that  aside.  But  to  go 
farther,  though  the  deed  had  not  contained  that  falsity,  but  was  framed 
as  a  bounty,  considering  the  light  in  which  he  stands  (which  will  always 
we%h  with  this  court)  concerned  for  the  plaintiff  in  his  afiairs  to  the  time, 
for  fear  of  such  a  precedent  I  should  have  inclined  to  have  interposed. 
But  before  1  give  my  final  opinion ;  if  ever  there  was  an  instance  of  a  vo- 
luntary deed,  appearing  in  every  part  not  at  all  to  tally  with  the  design 
and  nature  of  the  granC  nor  importing  the  truth  of  the  transaction,  but 


1749-90.]  CRAY   V.   MANSFIELD.  382 

where  one  intended  a  bounty,  the  other  imprudently  frames  it  so,  as  against 
all  succeeding  to  the  estate  it  might  appear  a  sale  and  grant  for  valuable 
consideration.  I  desire  to  know  if  such  a  deed  was  established ;  for  if  so, 
I  should  incline  to  establish  it,  because  1  acquit  the  defendant  of  the  fraud 
charged.  I  lay  no  weight  on  the  services  during  minority :  which  ought 
not  to  be  taken  into  consideration.  The  smallness  of  the  value  is,  I  own, 
a  circumstance  inducing  me  to  think  there  was  not  a  design  fallaciously  to 
draw  in  the  plaintiff  to  execute  a  deed  conveying  these  estates ;  for  had  the 
defendant  meant  such  a  fraud,  he  would  rather  have  taken  something  in 
present  of  greater  value  to  him,  than  such  a  remote  revei'sion.  But  how- 
ever (the  majus  or  minits  is  of  no  consideration  where  it  was  so  executed ; 
unless  therefore  some  such  instance  is  shewn,  I  incline  that  the  deed  should 
xx>t  stand,  but  be  delivered  up  to  be  cancelled. 

For  dt/endant.  There  is  no  case  to  that  purpose ;  for  that  [  383  ] 
must  be  where  the  bill  is  by  a  person  claiming  under  the  deed 
to  have  the  benefit  thereof.  It  is  a  known  &tinction  between  a  bill  to 
set  aside  a  legal  right,  and  a  bill  to  carry  a  deed  into  execution :  in  which 
latter  case,  t£e  court  expects  it  should  be  fair  in  every  respect:  in  the 
other,  if  not  in  toto^  wiU  let  it  stand  so  far  as  it  is  fair. 

Master  of  ths  Rolls. 

I  only  fear  the  example,  and  will  consider  further ;  and  if  I  could  find 
the  court  ever  refused  to  interpose  or  set  aside  a  deed  under  such  circum- 
stances, I  should  be  gkd  of  it. 

His  Honour  afterward  delivered  his  opinion  in  the  same  term. 

This  deed,  not  being  as  claimed  by  the  defendant,  is  not,  with  regard  to 
the  manner  in  which  it  is  executed  by  the  plaintiff,  proper  to  stand  out  in 
that  light  against  him.  But  if  the  court  can  relieve  this  case  from  that 
difliculty,  it  would  be  hard  to  set  it  aside  merely  from  the  circumstances 
of  drawing  the  deed.  The  method  occurring  to  me  to  prevent  this  from 
remaining  such  a  title  out  against  the  plaintiff,  is  to  dismiss  the  bill,  so  far 
as  it  seeks  entirely  to  set  aside  the  deed,  and  to  have  it  delivered  up :  but 
that  the  defendant  should  execute  to  the  plaintiff  a  special  release,  reciting 
the  whole  of  this  deed,  that  no  consideration  was  advanced,  but  merely 
voluntary :  and  then  to  decree  that  the  defendant  should  execute  to  the 
plaintiff  a  release  of  all  the  covenants  contained  in  the  deed,  (which  cove- 
nants were  proper  to  be  made  from  vender  to  vendee,  but  very  improper 
in  a  grant  of  bounty)  which  is  taking  a  middle  way  between  setting  it 
aside,  and  letting  it  exist  totally.  I  do  this  merely  because  I  am  not  satis^ 
fied  that  the  bare  manner  of  executing  this  design  of  the  plaintiff)  if  the 
court  can  deliver  it  from  that  circums^nce,  is  a  sufficient  foundation  total- 
ly to  rescind  it. 

This  U^  be  at  the  expence  of  the  defendant ;  but  no  costs  on  either 
side. 


Vol  I.  .         Z  z 
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TRAVERS  V.  BULKELEY,  February  8,  1749-60. 

Lord  Changjbllor,  and  Sir  Joh5  SxRANGEy  Master  of  the  Rolls. 

B,  C 1  IHek.  138. — Husband  being  abroad,  a  wifb  having  appeared,  and  obtained  an  order 
to  ani.wer  wparately,  whereby  she  fl^ed  herself  from  process  of  contempt,  will  not  bo 
allowed  to  have  her  own  acts  set  aside. 

Appearance  salves  error  in  mesne  process  only. 

Appearance  by  wife  withoat  husband  may  be  good. 

Mr.  CAiTTiLLOir  having  died  in  1734,  a  will  of  his  was  found  in  the  East 
Indies,  in  1736,  and  brought  to  England.  The  executors  renouncing,  ad- 
ministration with  the  will  annexed  was  granted  to  the  testator's  widow 
and  her  second  husband,  during  the  minority  of  the  testator's  daugh- 
ter. A  bill  was  brought  bj  the  executors  of  Lord  Powis  against  the 
husband  and  wife  as  joint-administrators;  which  administration  deter^ 
nuned  since  the  filing  the  bill  upon  the  daughter's  coming  of  age.  The  de- 
fendants livii^  in  fVance,  they  were  served  the  26th  of  October  last  with 
a  subpana.  The  wife  coming  to  England,  was  taken  up  on  process  of 
contempt  issued  against  both :  gave  a  bail  bond  for  her  appearance ;  and 
appeared  for  herself  only ;  afterward  she  applied  for  time  to  answer  sepa- 
rately, and  obtahied  an  order  for  that  purpose. 

It  was  moved,  (!hat  the  bail  bond  given  by  her  to  obtain  her  liberty  on 
being  arrested  for  want  of  appearance,  and  also  her  appearance  might  be 
discharged :  which  being  .adjourned  for  consideration,  and  to  have  prece- 
dents looked- into,  the  motion  was  now  made  again,  upon  two  points :  First, 
whether  the  taking  her  up  on  the  attachment  was  r^ularl  Secondly,  if 
not,  whether  the  irregularity  was  waved  by  her  appearance  t 

First,  it  was  insisted  upon  as  irregular ;  for  that  the  husband  and  wife 
beii^  one  person,  she  cannot  appear  for  herself;  upon  which  principle  the 
cases  go ;  for  where  this  court  compels  a  woman  to  appear,  and  jput  in  a 
separate  answer,  it  is  because  the  husband  is  only  for  conformity  joined ; 
the  demand  being  against  her  in  respect  of  faer  separate  estate,  and  the 
husband  is  not  anected  in  consequence  of  the  decree :  Dubois  v.  Hole,  2 
Virn.  613,  and  Bell  v.  Hide,  Chan.  Prec.  328.  this  court,  though  courts  of 
law  do  not,  considering  her  in  such  case  as  acting  in  a  separate  capacity, 
as  to  the  making  grants,  d^c.  of  her  separate  property.  And  the  reason 
of  the  thing  warrants  this  distinction ;  for  in  those  cases  there  is  some  fruit 
from  the  decree :  here  is  none ;  for  her  answer  cannot  be  evidence  against 
any  other,  nor  will  it  conclude  herself,  she  having  no  interest  in  this  but 
what  her  husband  has ;  administration  being  granted  to  both ;  nor  will  it 
bind  any  thing  in  the  account,  nor  bind  the  husband:  nor  are  they  proper 
to  be  made  defendants  in  this  suit,  it  being  a  limited  administration,  and 
the  absolute  administrator  is  the  person  to  call  them  to  account ;  other- 
wise they  might  account  to  every  creditor :  though  upon  particular  cir- 
cumstances of  collusion,  it  might  be  brought  against  them,  as  against  any 
other  debtor.  Secondly,  though  there  is  a  general  rule  that  the  irregu- 
larity is  waved,  the  objection  not  being  made  in  time,  (and  it  is  so  in  cri- 
minal proceedings)  yet  is  there  a  clear  distinction.  In  courts  of  law  a 
general  appearance  waves  any  objection  to  the  form  of  the  writ,  because 
a  Ivantage  might  have  been  taken  of  It,  as  abatement  is  waved  by  plead- 
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iDg  in  chief.  So  if  the  objection  is  in  pomt  of  process ;  so  in  the  Admiralty 
and  Ecclesiastical  courts,  there  is  an  opportunity  to  object  to  ap- 
pearing. But  in  this  court  appearance  is  first  necessary  before  [  885  ] 
any  complaint  of  the  irregularity  of  service  can  be  made ;  for  by 
the  forms  of  this  court  there  can  be  no  appearance  by  protest,  as  in  the 
civil  law  courts,  but  it  must  be  generally.  A  defendant  having  been 
taken  up  on  an  attachment  issuing  on  Suncby,  appeared,  and  moved  to 
have  the  process  set  aside  on  that  account ;  to  which  it  was  objected, 
there  was  no  irregularity,  the  Rolls  formerly  sitting  upon  Stmdav :  but 
supposing  there  was,  that  the  appearance  cured  it.  Sir  Joseph  Jetyl  held 
it  u-regular,  and  notwithstanding  appearance,  the  defendant  might  apply 
to  set  aside  the  process,  and  did  set  it  aside.  In  Burton  v.  Malone  (1), 
March  19,  1740,  the  deifendant,  against  whom  a  decree  was  obtained  and  . 
bill  taken  pro  confesso,  upon  the  late  act  of  parliament  of  going  beyond 
sea  to  avoid  process,  had  been  several  years  out  of  the  kingdom  before  the 
decree  obtained ;  which  was  known  to  backet^  the  attorney  concerned  in 
procuring  the  decree:  there  was  an  appearance,  and  an  application  after* 
ward  to  set  it  aside ;  to  which  it  was  objected  that  the  voluntary  appear- 
ance waved  any  error  in  the  process,  and  therefore  whatever  was  the  fate 
of  the  decree,  the  appearance  must  stand :  Lord  Chancellor  held  there, 
that  appearance  waved  errors  in  several  things,  as  in  criminal  cases,  but 
was  of  opinion,  that  if  a  person  was  unduly  compelled  to  appear  by  wrong 
practice,  the  court  might  dischai^e  such  appearance ;  and  if  that  prac* 
tice  was  with  the  knowledge  of  the  party,  w(»uld  censure  him,  and  order- 
ed Racket  to  be  committed ;  so  in  the  present  case,  where  the  defen* 
dant's  wife  has  been  under  this  compulsion  to  appear  and  give  the  bail 
bond. 

Loan  Chaitcellor. 
The  order  for  commitment  in  that  case  depended  on  the  ill  practice. 
The  question  now  is,  whether  it  is  consistent  with  law  and  the  course  of 
this  court,  after  she  has  appeared  and  prayed  time  to  answer  separately, 
and  had  an  order  for  it,  to  discharge  her  from  these  acts  of  her  own  ?  and 
I  think  not.  The  court  takes  all  methods,  and  extends  its  process  to  as- 
sist parties  coiping  at  their  relief,  notwithstanding  such  residence  beyond 
sea:  and  it  is  more  necessary  to  do  this  here,  than  in  courts  of  law  where 
actbns  are  more  simple.  Here  it  must  be  against  a  great  number  of  par- 
ties; and  therefore  the  court  admits  a  suggestion  in  the  bill,  Aat  a  per- 
son who  is  a  material  party  is  resident  beyond  sea,  and -cannot  be  compell- 
ed to  appear ;  and  to  proceed  on  that  allegation,  provided  proved  in  the 
cause:  which  courts  of  law  ha.ve  no  notion  of.  It  appears  also  from  two 
cases  cited,  that  it  is  reasonable  for  the  court  to  extendJits  jurisdictkm  as 
far  ad  possible,  that  proper  decrees  m^ht  be  made.  It  is  true  that  in 
Dubois  v.  Hole  on  the  face  of  the  bill  there  was  some  separate  property 
in  the  wife :  but  I  do  not  understand  it  as  stated  in  2  Verru  (2). 
I  do  not  remember  that  case  has  been  mentioned  to  have  gone  [  366  ] 
upon  that  reason  of  Lord  Cowper  ;  but  always  put  on  thi?,  that 
the  wife  had  appeared,  and  therefore  Lord  Cowper  would  not  relieve  her 
against  that    Indeed  there  does  not  appear  here  any  separate  interest  of 

(1)  Barn.  Ch.  Rep.  401. 

(2)  But  SM  Mr.  Raithby's  note  on  it. 
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the  iwife;  but  she  has  appeared,  and  obtained  leave  to  put  in  a  separate 
answer  absolute  and  unconditional:  the  efiect  of  which  appearance  » 
said  not  to  be  the  same  as  at  common  law :  but  this  is  the  first  time  I  eyer 
heard  of  such  distinction.    Appearance  salves  no  error  in  the  coriginal 
writ,  but  error  in  mesne  process  only.    A  party  may  appear  voliintarily 
on  a  bill  in  this  court;  so  he  may  at  law  upon  an  original  writ,  without 
any  process.    And  as  to  that  case,  cited  without  a  name,  before  Sir 
Joseph  Jekiflf  there  must  be  something  more  in  it;  for  as  stated,  if  it  was 
nothing  but  that  the  teste  was  on   Sunday^  I  should  be  of  a  diflerent 
opinion ;  because  by  appearing  the  objection  was  put  out  of  the  case.  - 1 
never  before  heard  of  the  doctrine,  that  after  appearance  the  party  m^t 
complain  of  the  irregularity  of  the  service  in  a  svbpana ;  for  if  the  label 
only  be  left  with  a  servant  of  the  family,  after  appearance  the  court  will 
not  set  it  aside,  the  irregularity  being  waved.    But  this  is  stronger,  being 
the  same  as  after  imparlances  at  common  law :  and  it  is  an  admisaon  on 
her  part,  that  there  is  something  separate  from  her  husband,  to  which  the 
wife  is  to  answer.    But  it  is  said,  the  appearance  of  the  wife  is  absolutely 
void  in  point  of  law,  and  therefore  every  thing  built  on  it  falls  to  tbie 
ground,  because  the  wife  can  in  no  case  appear  without  the  husband; 
which  1  deny,  both  in  the  proceedings  in  this  court  and  at  law ;  for  there 
are  several  cases  at  law  where  appearance  by  a  wife  without  the  husband 
is  good :  as  in  Tot.  157.  Wtsldtan which  shews  that  this  court  ex- 
ercises stricter  iurisdiction  over  married  women,  than  courts  of  law.   And 
Dytr^  210,  in  the  marginal  notes  (which  are  well  known  to  bfe  of  Chief 
Justice  Treby^s  writing)  shews  that  the  appearance  of  ^f erne  covert  is  not 
in  every  case  void,  even  at  law:  so  m  Stu  475.  Lee  v.  Lord  Baltimore^ 
which  case  was  undoubtedly  going  a  great  way.    But  a  more  modem 
case  is  in  SalL  114,  Carpenter  v.  Faustin ;  where  Holt  says  common  bail 
should  have  been  filed  for  the  wife ;  which  shews  that  appearance  by  a 
wife  at  law  is  not  void :  for  common  bail  in  fi.  /?.  is  common  appearance, 
which  proves  the  wife  may  appear,  and  may  be  compelled  in  many  cases. 
It  is  true  the  proceedings  cannot  be  carried  on  till  the  husband  appears, 
or  something  is  done  to  supply  it,  as  by  continuances:  so  here  it  will  be 
another  consideration  when  the  cause  comes  to  proceed,  what  the  court 
can  do  unless  the  husband  appears ;  but  that  does  not  extend  to  discharge 
her  appearance,  and  that  order  made :  and  when  courts  of  common  law 
go  so  far,  it  is  a  further  reason  why  I  should  not  be  too  strict  in  the  course 
of  this  court    But  the  point  of  this  case  is  on  her  appearance  and  the  or- 
der made. 
[  387  ]        The  Master  of  the  Rolls  being  present  concurred  in  opinion  that 
the  defendant  was  precluded  from  taking  this  objection  now.    If 
any  act  shewing  ^n  acquiescence  and  defence  of  the  cause,  the  court 
always  says  it  is  too  late  to  set  it  aside,  here  is  not  only  appearance  but  an 
application  for  time,  and  that  case  in  Salk.  is  a  very  strong  authority  in 
ttie  present  case. 
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(Reg.  Lib.  1749.  B.  fol.  541.) 

Faxchafler  of  an  equitable  title  to  a  rent-charge,  claiming  against  lome  purchaaen  of  the- 
land  for  a  yalaable  coniideration  without  notice,  must  try  his  title  at  law,  in  the  name 
of  his  vendor.  What  amounts  to  notice.  Draft  of  a  deed,  traced  into  possession  of 
defendants  family,  very  good  evidence.  Where  a  party  may  come  into  equity  on  the 
lose  of  a  deed.  New  practice  at  law  of  dispensing  with  priferi  (1).  Bill  retained  for  , 
twelve  months,  with  liberty  to  bring  an  action,  du:.  but  afterwards  dismissed  voluntari- 
ly without  a  trial.  As  to  dispensing  with  profart  of  a  bond  at  law.  Evidence  as  to  loei 
of  a  deed.  r 

As  to  a  fine  of  land  not  barring  a  rent-charge  issuing  out  of  the  land  (2). 

Where  defendant's  answer  in  another  cause  may  be  read. 

A  deed  lost  may  be  proved  by  circumstances,  first  shewing  that  it  once  existed,  and  next 
that  it  is  lost  or  cannot  be  come  at. 

Fine  cannot  bar  a  possibility. 

A  rent  charge  barred  by  fine  of  the  land  out  of  which  it  issues  (3). 

CkoH  in  ociton,  or  possibility  assignable  in  equity.    And  no  particular  form  requisite. 
Ante,332.2Vol.  6. 

Purchaser  of  an  equitable  title  to  rent-charge  must  try  it  at  law  against  the  owner  oT 
the  land  claiming  in  contradietioa  thereto. 

Where  on  the  loss  of  a  deed  you  may  come  into  equity  (4>    ^ 

Where  profert  in  cur,  is  necessary,  and  where  it  may  be  excused  (5). 

Prtfert  not  necessary  in  pleading  a  gift  under  the  statutes  of  tises.    So  where  the  plain* 
tiff  not  intitled  to  the  deed. 

This  cause  came  before  the  court  (m  a  bill  to  have  an  account  of  the 
arrears  and  a  decree  for  the  growing  payments  of  a  rent-charge  of  £20 
ptr  arm.  as  a  purchase  by  the  plaintiff  for  valuable  consideration :  set- 
ting forth  the  rent  as  created  by  a  marriage-settlement  by  lease  and  re- 
lease limited  to  uses,  and  dated  1692,  to  the  use  and  intent  that  the  heirs  ' 
of  the  body  of  the  wife  and  their  heirs  might  receive  this  rent  payable 
quarterly!  with  clause  of  distress;  and  the  land  was  thereby  limited,  sub 
ject  to  that  rent-charge,  to  the  husband  and  his  heu^ :  that  in  the  life  of 
the  father  and  mother  (after  whose  death  their  two  sons  were  intitled  to 
the  rent-charge  in  Gavelkind^  it  following  the  nature  of  the  land)  the  plain- 
tiff took  a  conveyance  by  way  of  purchase  from  the  two  sons  by  deed 
without  fine :  farther  stating  that  the  deed  creating  the  rent-charge  was 
either  in  the  hands  of  the  defendant,  or  concealed  by  some  of  them,  or 
lost;  and  therefore  praying  a  discovery'of  the  deed,  diat  if  they  have  it» 
they  may  produce  it,  or  else  a  decree  as  above  against  the  tertenants :  in- 
sisting that  though  the  sons  had  nothing  in  them  which  they  could  convey 
in  point  of  law,  as  an  heir  apparent  cannot  in  the  life  of  his  father,  yet  a 
court  of  equity  will  support  such  a  conveyance  by  way  of  assignment 
or  agreement ;  as  in  Thebald  v.  Dtfay,  and  BtckUy  v.  Xtwlandj  2.  WU. 
162. 

There  were  two  sets  of  defendants  material  to  be  considered :  William 
and  John  Caffinch  the  two  sons  from  whom  the  plaintiff  derived  the  pur- 
chase, and  who  admitted  it :  and  three  Fausstts^  viz.  the  fathec^  his  wife 
and  son;  who  the  plaintiff  insisted  must  be  presumed  to  have  notice  from 


(1)  Vide  ante,  345.  post.  505. 
(25.  -      — 


Vide  contra  to  Lord  HardwieUU  position,  post  391.  in  1  Cruise  on  Fines,  249.  251. 
252.  ibid.  248. 

(3)  Lord  Man^Uid^  C  J.  controverted  this  doctrine,  and  said  it  was  totally  mistaken. 

(4)  See  before.  345    Post,  505. 

(5)  Vide  ante,  345,  which  refers  (tn^er  alia)  to  6  Ves.  812,  813,    7  Vas.  20,  dtc.    9  Ves. 
46({,  &c    Quetf  vide  end  jaote. 
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the  deeds  being  in  the  hands  of  their  family.  The  (ather's  title  wbb  as 
purchaser  of  this  estate  by  hb  mother  for  valuable  consideration  and  ixdth- 
out  notice :  that  his  mother  afterward  conveyed  this  estate  to  him  volun- 
tarily ;  that  he  on  his  marriage  settled  it  on  himself  (or  life,  then  to  bis 
wife  for  h^r  ioiniuret  and  to  the  sons  of  the  marriage ;  under  which  setde- 
ment  the  wife  and  son  insisted  on  being  purchasers  for  valuable  considera- 
tion without  notice,  and  therefore  not  to  be  hurt  in  a  court  of  e^- 

[  388  ]  To  deduce  this  title,  the  father  said,  that  in  1705,  there  was 
a  mortgage  made  by  deed  and  fine  for  500  years;  which 
fine  had  the  effect  to  bar  and  extinguish  this  rent*charge :  that  afterward 
an  assignment  was  made  of  this  mortgage,  and  in  1716  a  conveyance  for 
valuable  consideration  to  his  mother;  and  the  mortgage-term  was  assign- 
ed to  him  to  attend  the  inheritance  free  from  anv  equity  of  redemptkni. 
So  that  either  the  fine  had  extinguished  it ;  or  eke  they  ought  not  to  be 
hurt  in  a  court  of  equity,  apprehending  they  had  purchased  the  whole  in- 
terest in  the  estate :  that  they  were  not  bound  by  the  admission  in  the  an- 
swer of  the  Caffinches ;  and  that  it  was  an  odd  purchase  from  the  sons, 
when  they  had  no  right  or  title  to  the  rent,  as  the  heirs  of  the  body  in 
the  life  of  their  father  and  mother,  who  both  Uved  to  be  very  old :  and 
that  a  possibility  cannot  be  given  appears  from  Hob,  45,  2  yem.  563, 2 
Bui.  223,  Robtrts  v.  Roberta.  But  supposing  it  a  good  grant  of  an  an- 
nuity, yet  this  court  ought  to  send  the  plaintmto  law,  and  not  relieve  him 
here;  for  at  law  the  plaintiff  may  declare  on  the  deed,  and  afterward 

S've  parol  evidence  of  the  loss,  in  order  to  excuse  the  making  orWeW  of  it. 
s  appears  from  a  case  now  depending  for  judgment  in  C.  o.  of  the 
King  V.  Haj^a  ;  in  which  a  grant  is  actually  set  out  though  lost ;  which  shews 
*it  to  be  looked  on  as  the  constant  practice  of  that  court  to  state  in  the 
pleading  that  the  deed  is  lost,  and  to  recover. 

The  answer  of  the  defen4ant  Fausset  in  another  cause  was  ofiered  as 
evidence,  wherein  he  admitted  there  was  such  a  settlement  made,  but 
as  to  the  uses  he  referred  to  such  proof  as  the  plaintiff  in  that  cause  diould 
make. 

The  reading  whereof  was  objected  to ;  for  that  being  an  answer  in  an- 
other cause  (c),  not  now  at  hearing,  it  was  read  only  as  collateral  evi- 
dence, not  as  a  judicial  confession,  as  the  answer  in  this  cause  would  be, 
and  that  to  let  in  any  kind  of  collateral  evidence  there  should  be  some 
proof  of  the  deed. 

Lord  Chancellor. 

1  was  in  some  doubt;  for  there  ought  to  be  some  proof  that  the  deed 
was  lost;  some  such  foundation  laid  first:  but  ordered  to  be  read,  yet 
subject  to  be  conclusive  or  not. 

The  plaintiff  having  ordered  a  search  to  be  made  had  found  a  draft  of  the 
deed,  but  not  the  deed  itself;  the  reading  of  which  was  next  objected  to^ 
because  there  was  not  sufficient  evidence  that  the  deed  was  lost 

[  389  ]  Lord  Chancellor. 

The  ruleis  thatthe  best  evidence  must  be  used  that  can  be  had, 

(e)  On  an  isBae  directed  out  of  this  court,  defendant'!  answer  directed  to  be  read  to  the 
jury.    2  Vol.  48. 


fint  the  priginal ;  if  that  cannot  be  had,  yon  may  be  let  in  to  prove  it 
any  way,  and  by  any  circumstances  the  nature  of  the  case  will  admit 
This  extends  not  only  to  deeds  but  to  records;  so  far  1  mean  as  they  may 
be  given  in  evidence  to  a  jury ;  for  in  point  of  profert^  it  is  another  thing. 
Btit  for  this  the  law  requires  a  proper  foundation  to  be  laid ;  and  two 
things  are  necessary.  First,  to  prove  that  such  a  deed  once  existed :  and 
there  is  sufficient  evidence  that  such  a  deed,  to  a  certain  intent,  did  once 
eiist,  by  the  answer  that  has  been  read ;  which  I  do  not  rely  on  as  jevi- 
dence  or  all  the  uses  of  the  deed,  but  as  an  admission  that  such  a  deed  and 
uses,  something  of  that  nature,  once  existed.  The  next  step  is  to  shew 
some  ground  that  the  deed  is  lost ;  or,  being  in  his  adversary's  hands,  can- 
ti€ft  be  come  at  What  I  go  upon  is,  that  there  is  sufficient  evidence  to 
trace  this  into  the  hands  of  the  defendant,  who  is  the  purchaser  of  the 
estate,  and  has  himself  produced  the  lease  for  a  year,  which  naturally  ac- 
companies the  release,  and  makes  part  of  the  same  conveyance.  The 
parties  to  a  lease  for  year  are  only  those  by  whom,  and  to  whom  the  es- 
tate is  granted;  not  those  who  take  by  way  of  particular  use.  This 
then  is  a  strong  foundation  to  let  the  plaintiff  in  t6  read  this  draft,  which 
isstrottgly  proved :  and  there  is  a  case  in  1  Mod.  where  the  copy  of  a  deed 
not  attested  was  sufiered  to  be  read,  upon  proof  of  a  loss  by  fire,  but  with- 
out fturthef  proof. 

Upon  reading  it,  the  limitation  was  to  the  use  of  the  father  and  his  as- 
rigns  during  his  life,  without  impeachment  of  waste ;  and  from  and  imme- 
diately after  his  decease,  if  his  intended  wife  should  survive,  and  have 
issue  of  her  body  then  living,  that  sh€  should  receive,  take  and  enjoy  for 
her  jointure,  and  in  lieu  of  her  dower,  a  rent-charge  of  £20  per  annum 
payable  quarterly ;  and  from  and  immediately  after  the  decease  of  them 
both,  and  of  the  longer  liver,  the  heirs  of  the  body  of  them,  and  their  heirs, 
should  take  one  annulfy  of  £20  per  annuan. 

Lord  Chancellor. 

Before  I  pronounce  my  decree,  I  would  be  satisfied  of  this  new  practice, 
that  a  person  may  tleclare  or  avow  upon  a  deed,  of  which  he  ought  to 
make  profert,  setting  forth  that  it  is  lost ;  for  if  so,  there  is  no  need  to  come 
into  this  court  upon  a  lost  bond,  since  yod  may  declare  upon  it ;  which 
will  make  a  great  alteration  in  the  proceedings  of  this  court  (1).  There- 
fhre  let  it  stand  for  judgment 

[  890  ] 
Februanf  20,  Lord  Chancellor  delivered  his  opinion. 

Upon  the  proof  the  parties  have  entered  into,  it  plainly  appears  there 
was  this  rent-charge  originally  created  in  1692,  though  the  deed  creating 
it  is  not  produced,  and  said  to  be  lost :  and  it  appears  to  my  satisfaction  that 
the  contents  of  that  deed  are  properly  proved  by  the  contents  of  Aat  draft ; 
there  seldom  happening  so  good  proof  of  the  contents  of  a  deed  lost  There  is 
clear  evidence  that  the  mother  of  Fbusset  had  notice  of  *  this  settiement, 
and  creation  of  this  rent,  and  so  had  the  mortgagee  in  1705.  The  de- 
fendant himself  producing  the  Very  lease  for  a  year  upon  which  that  re- 
lease, whereon  the  rent  arises,  was  founded;  there  being  the  very  same 
description  literatim^  and  it  is  recited  in  all  the  conveyances. 

(t)  Vide  ante,  345.  Read  ?.  Brookmmh  3  T.  R.  151.  sad  per  Lord  EUtm^  C.  6  Ves. 
81S.    7  Vee.  90.  and  9  Vee.  466. 
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There  are  three  questions  on  this  case.  First,  whether  this  rent-chai^ 
is  now  existing,  or  is  barred  or  extinguished  in  point  of  law  ?  Secondly, 
supposing  it  existing,  whether  the  plaintiff  has  acouired  any  right  there- 
to by  the  purchase  on  which  this  bill  is  founded?  Thirdly,  if  he  has,  whe- 
ther he  is  intitled  to  be  relieved  concerning  it,  and  what  that  relief  ought 
to  be? 

As  to  the  first,  it  depends  on  the  creation  of  the  settlement  and  opera- 
tion of  the  fine ;  and  indeed  there  is  something  very  particular  in  the  frame 
of  the  marriage-settlement  and  creation  of  the  rent    The  principal  ques- 
tion upon  which  it  will  turn  is,  whether  by  the  deed  of  lease  and  release 
there  was  one  rent  only,  or  two  distinct  rents  of  £20  per  annum^  created  ? 
It  is  by  way  of  use,  and  exactly  the  same  rent  which  is  limited  before ;  and 
though  it  is  not  said  the  said  rent^  the  'question  is,  whether  it  is  not  a  limi- 
tation of  the  same  rent,  notwithstanding  there  are  no  such  words  of  refer- 
ence ?  The  great  objection  to  it  is,  that  possibly  the  wife  might  have  died 
in  the  life  of  ner  husband ;  aiid  then  no  rent  would  have  arisen  to  her  for  a 
jointure,  so  that  it  would  have  a  different  commencement  from  what  it 
would  otherwise  have  had :  but  though  a  difference  in  words  it  is  exactly 
the  same. .  Yet  I  incline  to  think  these  are  two  distinct  rents,  from  the  di^ 
tinct  manner  of  creating  them :  but  this  being  a  question  at  law,  I  have  no 
right  to  bind  the  defendants  without  letting 'Uiem  have  the  judgment  of  a 
court  of  law,  unless  there  is  some  other  rea^n.    It  is  plain  that  the  mo- 
ther of  Fausset  intended  to  purchase  the  whole  interest,  and  that  it  was 
apprehended  this  rent  charge  was  barred  by  the  fine.    If  there  were  two 
rents,  then  the  fine  would  €e  no  bar  to  the  rent  to  the  heirs  of  the  body ; 
that  being  in  nature  of  a  springing  use  of  the  rent,  which  was  not  then 
arisen,  but  a  mere  possibility,  and  no  person  capable  of  entering,  so  as  to 
avoid  the  fine  within  the  statutes  of  non^laim  ;  and  there  cannot 
[  391  ]    be  a  bar  so  long  as  it  is  in  possibiUty.    If  but  one  rent,  and  this 
limitation  to  the  heirs  of  tht  body  is  considered  as  a  further  limi- 
tation of  the  rent-charge  created,  then  the  mother  was  tenant  in  tail  of  it ; 
for  the  word  heirs  superadded  to  heirs  of  the  body  in  a  deed,  have  no  ope- 
ration at  aN :  and  then  though  it  was  a  rent  charge  ex  provisione  viri^  yet 
the  husband  joining  in  the  fine,  I  should  be  of  opinion  it  was  well  barred  : 
and  that  notwithstanding  it  was  out  of  land,  and  the  fine  was   not    of 
the  rent,  but  the  land,  which  will  not  alter  the  case ;  for  which,  if  it  was 
necessary,  there  is  an  authority  in  Carter,  22,  Taylor  v.  Shawj  that  a  rent- 
charge  is  gone  by  a  fine  of  the  land ;  which  is  this  very  ciise.     This  is  on 
a  supposition  that  it  should  be  t^ken  as  one  rent 

As  to.  the  second  question,  the  plaintiff  claims  as  a  purchaser  for  valua- 
ble consideration :  and  it  is  an^  odd  purchase,  and  not  to  be  encouraged ; 
because  it  being  in  their  mother's  life,  the  vendors  were  not  her  heirs ;  not 
having  it  in  actual  possibility :  an  odd  and  unusual  expression  of  Lord  Ho- 
bartj  page  45.  But  he  meant  that  it  was  a  kind  of  double  possibility ;  the 
rent-charge  might  never  arise  at  all,  or  if  it  did,  the  two  sons  at  the  death 
of  the  mother  might  not  be  heirs  of  the  body  to  take  it.  If  they  had 
died  in  the  life  of  the  mother  without  issue,  uie  rent  had  been  gone:  if 
they  had  left  issue,  other  persons  would  be  intitled  to  take  it  by  pur- 
chase. Nothing  passed  therefore  b^  that  conveyance  in  point  of  law ;  it 
being  by  deed,  and  no  fine ;  which  if  it  had  been  levied  of  this  rent,  and 
they  had  survived  their  mother,  as  against  them  it  would  have  operated 
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by  estoppeli  binding  them  and  their  issue.  It  is  true,  in  a  court  of  equity 
a  chose  in  action  may  be  assigned,  and  a  possibility  which  has  been  for  a 
valuable  consideration,  and  many  transactions  have  been  established  in 
equity,  which  could  not  at  law,  and  decrees  obtained :  and  therefore, 
though  tjie  admission  of  the  Caffinches  is  not  evidence  against  the  Pausstts 
against  the  Caffinches  it  must  be  taken  to  be  good ;  Guid  they  will  be  bound 
by  their  agreement ;  so  that  the  consequence  is,  as  against  them  the 
plaintiff  has  an  equitable  right  to  this,  and  is.  intitled  to  have  the  benefit 
of  it  decreed. 

Tlien  as  to  the  third  question ;  and  the  plaintiff,  being  mtitled  to  be  re- 
lieved against  the  Caffinches,  is  intitled  to  have  a  decree  to  compel  them 
to  make  a  further  assurance  to  him :  which  they  are  bound  to  do  in  equi- 
ty, and  also  to  compel  them  to  permit  him  to  make  use  of  their  names  as 
lus  trustees  to  recover  the  arrears  at  law.    This  brings  on  the  considera- 
tion what  further  relief  the  plaintiff  is  intitled  to :  whether  any  decree 
against  the  Faussetsf    As  to  which  the  plaintiff  having  purchased  only 
an  equity  from  the  Caffinches^  I  am  of  opinion  that  purchase 
ought  not  to  put  the  defendants,  the  fbussets,  the  owners  of  the  [  992  ] 
land  and  purchasers  thereof  for  valuable  consideration,  in  a 
worse  condition,  or  make  them  liable  to  a  different  remedy  than  they 
would  have  been  in  respect  to  the  Caffinches^  the  original  owners  of  the 
rent    There  may  be  cases  where  a  person  may  be  intitled  to  claim  an 
equitable  right  to  relief  against  other  persons  from  the  nature  of  the  case, 
But  that  is  not  the  present  case ;  for  it  operating  by  way  of  agreement  in 
equity,  the  Caffinches  are  to  be  considered  as  the  plaintiff's  trustees,  and 
the  plaintiff  therefore  has  a  right  to  compel  them  to  permit  him  to  use 
their  names  to  sue  at  law,  which  is  the  common  case.    For  if  there  is  a 
purchaser  of  an  estate  by  voluntary  conveyance  or  agreement,  the  trus- 
tees havii^  the  legal  estate  will  not  intitle  to  come  into  this  court  agsdnst 
other  persons  claiming  in  contradiction  to  his  right.    As  to  them,  it  is  a 
legal  title,  and  it  must  be  tried  at  law  on  demise  of  the  trustees  (e) :  and 
so  the  plaintiff  is  intitled  to  take  his  legal  remedy  for  this  rent. 

But!  must  distinguish  on  this  part  between  the  Faussets,  all  claiming 
to  be  purchasers  for  valuable  consideration  without  notice :  for  as  to  the 
father,  there  is  clear  proof  of  notice  of  this  settlement  and  creation  of  the 
rent;  as  appears  on  the  recitals  of  his  own  conveyances,  and  in  part  by 
his  own  admission,  and  producing,  the  very  lease  for  year,  which  makes 
part  of  this  conveyance,  by  which  the  rent-charge  is  created.  But  as  to 
the  wife  and  son,  it  is  a  different  consideration,  and  not  sufficient  evide»€e 
of  notice  to  affect  them ;  for  the  suspicion  from  the  deeds  being  in  the 
hands  of  the  family  is  not  sufficient:  for  such  a  settlement  as  the  &ther 
made  might  be  made  by  the  apparent  owner,  without  looking  into  the 
deeds;  and  if  so,  it  amounts  not  to  (/)  notice,  unless  something  iorther  is 
shewn. 

But  if  no  more  in  the  case,  still  the  plaintiff  ought  to  be  left  to  his  re- 
medy at  law,  against  both  defendants,  and  therefore  insists  farther  he  has- 

(e)  In  the  ease  of  quit  lont,  where  the  party  has  a  remedy  at  law,  that  court  will  not  re- 
lieve.   1  Brown,  201.    lAtk.598.    2  Brown,  61. 
(/)  Which  ought  not  to  be  constructive,  but  such  as  will  make  an  imprasnon  on  tte 
f.    9  Vol.  370. 

^OL.  L  3  A 


392  WHITFIELD   V.   FAU88ET.  [174ft-aO^ 

another  remedy  against  the  Faussets^  arising  from  the  loes  of  his  deed,  ttie 
nature  of  the  case,  the  necessity  he  is  under,  if  he  was  to  distrain  and 
avow  in  replevin,  to  make  a  profert  in  cur.  of  this  deed. 

The  loss  of  a  deed  is  not  always  a  ground  to  come  into  a  court  of  equity 
for  relief:  for  if  there  was  no  more  in  the  case,  although  he  is  intitled  to 
have  a  discovery  of  that,  whether  lost  or  not,  courts  of  law  admit  evidence 
of  the  loss  of  a  deed,  proving  the  existence  of  it  and  the  contents,  just  as  a 
court  of  equity  does.  There  are  two  grounds  to  come  into  equity  for  re- 
lief, annexing  an  affidavit  to  his  bill.  First  where  the  deed  is  destroyed 
or  concealed  by  the  defendant :  and  whenever  that  is  the  case,  the  plam- 
tiff  is  intitled  in  this  court  to  have  relief  upon  the  reason  in  Lord  mns- 

don^s  case  in  Hob.    Another  is  where  the  plaintiff  cannot  recover 
[  393  ]    at  law  without  making  profert  of  the  deed  in  pleading  at  law 

(1).     If  a  man  has  lost  a  bond,  he  is  intitled  to  come  into  equity 
not  only  for  a  discovery,  but  to  have  a  decree  for  payment;  because  he 
cannot  declare  without  making  profert,  the  defendant  being  entitled  to 
oyer.    It  is  to  be  considered  then  whether  this  case  is  within  either  of 
these  two  general  grounds.    As  to  the  first  there  is  not  sufficient  evidence 
to  proceed  on  that    There  might  be  some  suspicion  from  the  defendants 
producing  the  lease  for  a  year ;  but  that  is  only  suspicion,  and  indeed  the 
very  cause  of  it  takes  off  part  of  that  suspicion  ;  because  if  done  with  in- 
tent, it  would  be  foolish  not  to  have  destroyed  the  other  part  of  the  re- 
lease, but  as  to  the  other  ground,  the  defendants  insist  the  plaintiff  may  do 
so  if  he  makes  distress  for  the  rent  in  the  name  of  the  Caffinches,  ([or  at 
law  he  cannot  do  it  otherwise)  that  he  may  avow,  and  aver  the  deed  to  be 
lost,  and  so  to  be  excused  from  making  profert.    There  is  no  book,  case, 
printed  entry,  or  even  modern  authority,  where  that  has  been  establielied  to 
be  good  pleading.     But  in  Bloodwink  v.  Osbom,  Trin.  22  G.  2.  in  action 
in  covenant  for  rent  in  arrear,  there  was  a  long  title  to  the  rent,  created  in 
1656,  set  forth ;  and  then  a  dereignment  to  the  title  to  the  rent  brought 
down  in  the  declaration :  and  in  all  the  material  deeds  it  was  set  forth  that, 
the  deed  was  by  unavoidable  accident  destroyed  by  fire :  to  this  the  de- 
fendant pleaded  two  pleas,  which  were  two  issues  on  the  title:  it  was  tried 
before  Justice  Birch,  Trin.  1748,  and  a  verdict  for  the  plaintiff;  which  is 
the  whole  of  that  case,  and  is  no  authority  for  this  pleading ;  for  the  de- 
fendant took  issue;  so  that  it  was  too  late  to  take  advantage  of  it;  for  it 
should  have  been  demurred  to  with  special  cause,  and  shewn.    As  to  the 
case  of  the  Kins^  v.  Haj/s,  in  C.  B.  in  quart  impedit,  it  is  not  yet  determin- 
ed: therefore  if  it  depended  on  this  I  never  would  send  a  plaintiff  to  law, 
who  comes  into  the  court  on  a  plain  equity,  frequently  admitted  on  the 
loss  of  a  deed,  to  try  his  chance  whether  the  judges  would  establish  this 
pleading.    The  judges  ought  indeed  to  be  astuti  ^  but  the  allowing  this  in 
pleading  will  put  the   defendant  or  plaintiff  in  replevin  under  great 
difficulty ;  which  is  to  be  considered  in  the  letting  such  new  inventions 
into  pleading:  therefore  I  will  not  give  countenance  to  it  before  it  is  es- 
tablished by  the  judges.    The  only  case  having  a  tendency  to  this,  is  in  3 
Lev.  82,  Carver  v.  Pinkney,  where  the  court  held  a  declaration  good, 
quod  defendant />«n«^  se  habet,  without  shewing  the  indenture.    But  there 
was  a  special  reason  there,  which  is  not  here,  viz.  the  statute  29  C.  2.  of 

(1)  See  before,  345.     Fost,  505. 
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mugmeniationf  expressly  enabling  the  vicar,  &c.  to  take  a  distress,  or  bring 
an  action  of  debt :  the  opinion  of  the  court  was,  that  the  plaintiff  was  en- 
abled to  sue  by  the  statute,  and  might  there  excuse  pro/irr. 

But  this  is  not  the  ground  I  go  on,  but  on  another :  I  am  of  opinion  the 
phintiffmay  sue  in  the  name  of  the  Caffinches  mthont  prof  ert. 
This  is  a  conveyance  on  the  statute  of  uses ;  and  the  owner  of  [  394  ] 
the  rent  charge,  abstracted  from  the  statute,  has  no  right  to  the 
possession  of  the  deed  or  counterpart ;  which  has  been  judged  a  reason  to 
excuse  the  plaintiff  in  debt  or  covenant,  or  the  avowant  in  replevin  from 
producing  the  deed  in  court,  and  may  plead  it  without  profert.  Dy.  211,  P. 
M.  Estojps  case,  Cr.  J.  211,  Lord  Huntington  y.  Mildmay,  Cr.  C.  441, 
Stockman  v.  Hampton,  and  a  more  modern  case,  Carthew  315,  Reynel  v. 
Long ;  which  are  several  authorities  that  in  pleading  a  deed  under  the 
statute  of  uses  it  need  not  be  set  out  with  profert  in  cur*;  because  the 
deed  belongs  to  the  c^rantee  to  uses,  and  he  has  no  remedy  to  recover  at 
law  from  them:  so  is  Xoy,  145.  But  though  this  is  so  clearly  establish- 
ed, I  know  not  but  when  it  is  considered,  it  may  be  called  a  spungy  rea- 
son, as  Lord  Vaughan,  says.  But  there  is  a  better;  that  the  Caffinches 
not  claiming  the  land  but  only  a  rent-charge,  the  charters  belong  to  the 
owner  of  the  land,  both  the  settlement  and  counterpart :  the  owner  of  the 
rent-charge  not  being  intitled  to  the  deed :  which  is  a  substantial  reason, 
and  &lls  with  Carver  v.  Pinkney,  because  another  is  entitled  to  the  pos- 
session of  the  deed. 

The  plaintiff  then  will  not  be  under  this  difficulty  in  pleading,  and 
therefore  is  not  intitled  to  come  into  this  court  for  want  of  a  deed,  to 
change  the  jurisdiction  for  that  cause.  But  still  he  is  intitled  to  a  decree ; 
which  must  be  first  a  further  assurance  against  the  defendants  the  Coffin- 
€hea  ;  next  the  benefit  of  making  use  of  their  names  to  the  distraining  or 
taking  any  remedy  at  law  for  the  arrears  since  the  death  of  the  mother. 
But  no  attornment  is  necessary,  because  it  is  a  conveyance  on  the  statute 
of  uses :  and  if  the  further  assurance  should  be  executed  before  any  dis- 
tress made,  or  action  at  law  brought  in  the  name  of  the  Caffinches  for 
the  arrears,  so  that  the  legal  estate  of  the  rent  will  by  such  conveyance 
be  out  of  the  Caffinches ;  the  Faussets  shall  not  set  it  up,  or  take  ad- 
vantage thereof. 

This  is  very  reasonable  question  at  law ;  for  you  mav  drive  the  defend- 
ant to  very  disadvantageous  issues  by  this  method.  The  inconveniences 
are  stated  clearly  in  Lay/i eld's  case,  10  Co.  92.  As  to  that,  I  give  no 
opinion ;  being  for  the  judgment  of  courts  of  law :  but  this  is  not  material ; 
if  it  was,  1  coijJd  have  cited  Sower  shy  v.  Sparrow,  B.R.\6  G.  2.  where  upon 
application  to  the  court  to  dispense  with  profert  because  of  the  inability 
to  give  oyer,  the  court  would  not  do  it,  because  it  was  the  plaintiff's  fault 
to  bring  his  action  before  he  had  the  deed,  and  not  like  the  cases  where 
the  court  could  help  by  imparlances.  In  IVhite  v.  Montgomery,  Mich,  17 
G.  2,  in  debt  on  bond  the  plaintiff  said  he  could  not  make  profert,  it  being 
in  the  custody  of  a  stranger :  the  court  would  not  excuse  the  want  of 
oyer. 

Aiiomty-GeneraL  [  396  ] 

I  have  heard  Lbrd  King  SAjf  that  if  a  person  pleaded  a 
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declaration  with  aproferlfSnA  afterward  was  not  able  to  produce  it:  upon 
affidavit  of  its  being  lost,  he  would  relieve  him  on  motion. 

Lord  Chahgellor. 
I  cannot  conceive  what  Lord  King  meant  by  that;  {or  that  would  be  a 
plain  error  on  the  record. 


VANESSEN  V.  SOUTH  SEA  COMPANY,  Feb,  24, 1749-6a 

(Reg.  Lib.  1749.  B.  fol.  287.    Entered  "«  Fan  Etten  y.  Count  of  SlippvnbmAJ^ 

S.  C.  Duik*  140.  quod  vide. — Baron  and  feme.  Practice. — The  whole  line  of  procen  haTia|^ 
been  gone  through  against  the  plaintiff's  husband,  who  had  not  appeared,  is  equal  to  tl» 
proceeding  to  outlawry  at  law,  and  there  may  be  a  decree  for  transfer  of  her  aeparata 
property  against  the  other  defendants  who  did  appear. 

Upoif  a  bill  by  a  feme  covert  against  her  husband,  he  not  appearing, 
and  the  whole  process  being  gone  through  without  appearance,  the  Que^ 
tion  was,  whether  there  c6uld  be  any  decree  against  the  other  defend- 
ants who  were  before  the  court 

That  there  could,  was  cited  Parker  v.  Blackboum,  Pre.  Chan.  99, 
which  went  on  a  supposition,  that  if  the  service  of  the  sequestration  had 
been  good,  the  court  would  have  gone  on.    So  if  a  necessary  party  can- 
not be  had,  as  if  he  lives  beyond  sea ;  in  which  case  the  impossibili^  will 
be  presumed;  whereas  here  it  is  stronger,  being  plainly  proved:  the  se- 
questration being  a  proof  that  he  cannot  be  brought    In  the  case  of  Van- 
tymarif  Kov.  14,  1728,'  who  had  been  divorced  by  a  sentence  of  DantncXr, 
and  came  to  England^  and  brought  a  bill  for  stock,  as  the  husband  of  bis 
wife,  who  was  a  foreigner  and  beyond  sea,  against  her,  and  against  Soi- 
man  the  executor  of  her  former  husband;  and  Jacohson^  who  had  a  letter 
of  attorney  to  receive  the  dividends,  took  out  process  against  the  wife  and 
Scuman  who  never  appeared;  and  obtained  an  order  mVt,  that  Jacobsan 
(who  appeared  and  who  received  the  dividends)  should  pay  him  £500  to 
carry  on  the  suit :  against  which  order  Jacobson  shewed  cause.  The  JUiis- 
ter  of  the  Rolls  said,  **  That  motions  of  this  kind  for  money  to  carry  on  a 
suit  were  not  to  be  encouraged,  unless  where  for  a  sum  appearing  due  in 
all  events ;  this  motion  appears  to  be  a  sort  of  distress  on  the  defendants 
here ;  can  one  who  is  a  foreigner,  who  has  a  demand  only  against  a  fo- 
reigner, by  changing  his  place  and  coming  to  England  be  intitled  to  come 
against  a  foreigner?    It  is  said  he  may,  because  the  property  is  in  Ei»- 
gland  ;  but  the  plaintiff  is  not  without  remedy ;  for  he  might  certainly  sue 
at  Danizick  even  for  their  property  in  England  ;  and  in  the  case  of  Styles, 
Lord  Somers,  by  a  decree  here,  afiected  an  estate  in  Holland. 
[  396  ]   But  this  court  will  not  order  money  to  be  paid  unless  so  much 
appears  to  be  paid  in  all  events ;  and  here  are  not  proper  par- 
ties."   There  it  was  a  decree  against  them  substantially,  and  therefore 
necessary  they  should  be  before  the  court ;  and  Lord  King  agreed  there- 
to ;  but  the  Master  of  the  Rolls  said  he  did  not  know  how  far  the  court 
would  go  in  a  case  of  necessity,  to  prevent  a  failure  of  justice;  which  is 
the  case  here.    The  plaintiff  has  proceeded  as  far  as  he  can;  and  the 
consequence  of  bringing  a  new,  or  amended  bill,  would  be  only  to  charge 
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that  the  husband  is  beyond  8ea»  and  cannot  be  brought  before  the 
court 

Lord  Chancellor. 

[  will  tell  you  what  strikes  me :  The  Cwipamf  are  in  nature  of  trustees, 
80  as  to  admit  or  deny  a  transfer  on  regular  grounds :  suppose  it  was  a 
private  trust;  undoubtedly  as  the  course  of  th& court  stood  before  5  G.  2, 
tor  want  of  appearance,  though  yoahad  prosecuted  to  a  sequestration,  you 
could  not  set  down  the  cause  to  be  heard  against  the  defendant  who  did 
not  appear.  But  Prte.  Chan.  90.  does  import  that  you  might  80  far  take 
advantage-  of  having  proceeded  against  the  defendant,  that  you  might 
have  a  decree  against  the  other  parties;  bo  that  it  would  not  go  off  for 
want  of  parties.  This  is  in  the  case  of  a  private  trustee.  I  should  think 
your  inference  from  that  case  in  Prtc.  Chan,  right;  because  agreeable  to 
proceedings  at  common  kiw;  where  notwithstanding  a  joint  cause  of  ac- 
tion, if  one  will  not  join,  process  must  be  against  his  companion  to  sum- 
mons and  severance,  and  then  he  must  proceed  alone.  Suppose  a  joint 
cause  of  action  against  two,  it  is  brought  against  both,  one  will  not  appear : 
there  may  be  a  process  to  outlawry  against  him ;  and  juc^ment  against 
him  who  does  appear,  reciting  the  outlawrv  ;  which  is  confermable  to  this 
case.  The  whole  line  of  process  against  the  husband  is  equal  to  the  pro- 
ceeding to  ofuiUmry  at  common  law.  I  should  think  it  sufficient  to  enable 
the  praying  a  decree  against  the  company ;  which  is  the  import  of  that 
case,  if  the  process  there  had  been  regular.  It  is  proper  therefore  to  re- 
cite in  the  drawing  up  the  decree,  that  you  had  proceeded  against  the 
husband  to  a  sequestration,  and  then  go  on  against  Tht  Company* 

The  cause  stood  over  to  consider  how  to  frame  the  decree. 


ASTON  V.  ASTON,  Ftbrmry  26,  174»-60. 
(Reg.  Lib.  1749.  A.  fol.  433.) 

5.C.  i/4n<e,264. — Jointrwe  having  given  leave  to  the  next  in  remainder  for  Uie,  withont 
impeachment,  Ice  to  eat  timber,  the  remainder  man  in  tail  having  acquietced  and  en* 
couraged  hie  doing  lo,  the  latter  was  reitrained  by  perpetual  injunction  from  bringing 
action  of  waste  against  the  jointress.  Windfalls  of  timber,  and  other  casualties,  to  whom 
the  property  belongs.    Tenants  for  life.    Remainder-men,  &«. 

A V  estate,  including  the  mansion-house  and  park,  was  settled  on  Lady  As* 
ton  for  her  jointure,  without  impeachment  of  wasU^  except  in  pulling  down 
houses  and  felling  timber :  remainder  to  her  son,  afterwards  Sir  Thomas 
Aston  for  life,  without  impeachment  of  waste  generally:  remain- 
der t9  his  trustees  to  preserve  contingent  remainders;  remain-  [  297  ] 
der  to  his  issue  in  tail:  remainder  to  his  eldest  sister,  (the  now 
defendant)  and  so  to  the  other  sisters,  in  tail. 

Sir  Thomas  the  eldest  son  himself  was  tenant  for  life  of  the  greatest  part 
of  the  estate,  without  impeachment  of  waste :  and  wanting  a  sum 
of  money,  the  method  thought  on  to  raise  it  was  by  felling  timber  on 
the  estate  of  which  he  was  remainder-man,  without  impeachment  of 
waste. 

Sir  T%omas  dying  without  issue,  his  sbter  becoming  tenant  in  tail, 


397  ASTON  V.  ASTON.  [1749^50. 

brottgbt  an  action  to  recover  treble  dams^es,  and  the  place  wasted,  and 
had  a  verdict :  and  for  a  perpetual  injunction  to  stay  the  proceedings 
thereon*  was  the  present  bill  by  Lady  Aston. 

For  plaintiff.  Though  it  was  formerly  doubted,  whether  the  ynorda 
without  impeachment  of  waste  meant  more  than  a  defence  against  the  ac- 
tion of  waste ;  it  is  now  held,  that  it  gives  the  property  in  the  things  cut 
down  to  the  tenant  for  life  during  his  possession.  The  court  leans  against 
permissive  waste,  and  will  not  sufler  one  to  make  another  answerable  for 
what  is  done  with  his  consent  Suppose  one  builds  on  another's  land  with 
consent ;  the  court  will  not  permit  that  land  to  be  recovered  on  which 
the  building  is,  looking  on  it  as  a  fraud :  the  defendant  had  clear  notice  of 
the  intention  to  do  this ;  nor  did  she  make  any  complaint  for  ten  yean, 
but  suffered  her  brother  to  receive  the  benefit ;  she  had  notice  of  the  ge- 
neral right  that  she  was  to  succeed  upon  his  death  without  issue ;  but  me 
had  also  knowledge  of  the  particular  estate.  A  court  of  equity  will  pre- 
sume the  consequences  of  law  upon  knowledge  of  the  fact;  which  know- 
ledge is  plain  from  a  bill  brought  by  her  in  1725,  claiming  a  portion  in  that 
.  very  settlement 

The  reading  which  bill,  as  she  was  at  that  time  an  infSuit,  was  object- 
ed ta 

Lord  Chancellor* 
Though  it  cannot  be  read  on  the  part  of  the  plaintiff,  to  shew  the 
allegations  in  that  biU  as  evidence  against  the  infant ;  yet  it  may  be 
read  to  shew  the  subsequent  proceedings  on  that  bill  after  she  came  of 
age. 

For  plaintiff.    The  defendant  by  her  answer  admits,  that  Sir  Thomas 
might  acquaint  her  that  his  mother  had  been  so  kind  as  to  give  him  that 
leave  to  sell  some  timber  upon  her  estate  for  life,  which  he  intended  to  do ; 
that  she  said  she  was  sorry  his  necessities  were  such  as  obliged  lum  to  sell 
it,  as  it  would  deface  the  beauty  of  the  place.    It  was  farther 
[  398  ]   proved,  that  upon  being  told  he  had  felled  great  part  of  the  es- 
tate ;  she  answered  he  might  cut  down  every  stick,  and  that  her 
mother  told  her  that,  to  set  her  at  variance  with  her  brother.  The  timber 
was  felling  two  years  after  her  marriage ;  neither  she  nor  her  husband 
applying  to  the  court  to  stay  the  removal  of  it.    There  was  a  way  by 
which  the  m9thcr  might  have  given  Sir  Thomas  this  liberty,  viz.  by  mak- 
ing a  lease  for  99  years  to  a  stranger,  if  she  so  long  lived,  and  surrender- 
ing her  freehold  to  Sir  Thomas,  which  would  have  extinguished  her  es- 
tate for  life  in  his ;  and  then  by  virtue  of  his  own  estate,  he  might  have 
cut  down  the  timber. 

For  defendant.  The  acquiescence  is  nothing ;  for  though  she  was  tenant 
in  tail,  the  action  at  law  could  not  be  brought  during  the  mesne  tdliancy 
for  life ;  and  till  it  is  settled  whose  property  it  would  be,  it  cannot  be  known 
whether  trover  would  lie  for  it,  nor  could  a  bill  in  equity  be  brought  tore- 
strain  what  is  done  already ;  nor  a  bill  for  a  satisfaction,  that  depending  on 
the  trover;  for  a  bill  for  satisfaction  cannot  be  brought  where  trover  lies 
not  The  plaintiff  is  not  to  be  relieved  as  in  the  cases  of  penalty :  this 
bill  must  be  founded  on  the  defendant's  being  intitled  in  point  of  law :  the 
tenant  for  life,  to  be  intitled  to  the  property  in  the  timber  cut  down,  must 
be  in  possession  of  that  very  estate ;  if  it  was  an  express  agreement,  it 
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might  be  pleaded  at  law  to  the  action.  The  defendant  had  not  sufficient' 
knowledge  of  his  own  rights  whether  it  was  a  remainder  in  tail  or  for  life,, 
to  do  this.  It  was  not  determined  whether  such  a  surrender  as  is  men- 
tioned would  be  good ;  whether  one  estate  for  life  could  be  extinguished 
in  another;  and  that  would  have  brought  the  freehold  and  inheritance 
nearer  to  the  defendant.  The  present  case  is  like  that  determined  bv- 
your  Lordship  last  year,  between  the  same  parties.    [Ante,  264.}^ 

Loan  Chancellor. 
This  is  a  pretty  extraordinary  demand  made  by  the  defendant,  to  re- 
cover not  only  single  damages  (ibis  is  no  objection  to  the  action)  but  aW 
the  treble  value  against  the  plaintiff;  of  which  it  does  not  appear  the 
plaintiff  received  one  shilling  advantage ;  but  it  was  taken  for  granted 
that  Sir  Thomas,  the  brother  of  the  defendant,  had  the  sole  benefit  of  sel-- 
ling  this  timber.    It  is  plain  from  whence  this  controversy  has  arisen,  and 
it.is  unfortunate ;  but  that  will  not  be  the  measure  of  right  between  the 
parties ;  for  courts  of  law  and  equity  must  determine  on  the  grounds  of 
that  right,  let  the  motives  of  pursuing  it  be  what  they  will.  After  the  bro- 
ther's death,  it  was  found  out  in  point  of  law,  that  this  was  waste  com- 
mitted with  the  mother's  consent  during  her  estate  for  life,  of  which  no 
advantage  could  be  taken  during  the  mesne  estate  for  life.    The  question 
18,  whether  this  court  should  permit  that  advantage  to  be  ta- 
ken at  law  or  relieve  against  it  ?  And  1  am  of  opinion  there   [  309  } 
ought  to  be  relief;  for  there  is  evidence  either  of  an  express 
consent  by  the  defendant  to  her  brother^s  cutting  down  the  timber,  or  a 
general  tacit  consent  or  encouragement  on  her  part  to  do  it :  and  if  that 
was  given  during  the  life  of  her  brother,  as  circumstances  then  stood,  it 
would  be  very  unreasonable^to  suffer  her  or  her  husband  after  the  brother'a 
death,  and  upon  a  change  of  circumstances  by  the  value  of  the  timber  be- 
cominggreater,  to  take  advantage  of  it.  Sir  Thomas  was  in  possession  of  the 
greater  part  of  the  estate,  on  which  he  might  have  cut  down  without  ac- 
count ;  and  though  unmarried,  being  young  and  likely  to  have  children^ 
consequently  whatever  information  the  defendant  had,  it  was  not  a  matter 
she  laid  great  weight  upon.    It  might  be  a  considerable  question  whether 
if  timber  was  blown  down  or  cut  by  a  stranger,  it  would  belong  to  him  in 
whom  the  estate  was  vested  in  remainder,  or  the  tenant  of  life.     Proba- 
bly I  shoidd  think  it  would  belong  to  him  in  whom  the  estate  was  vested  i 
I  should  incline  to  think  so  from  the  reason  of  the  thing :  though  not  de- 
termined by  any  judicial  determination  (1).    ♦  When  she  was  first  ac- 
quainted with  it,  which  I  presume  was  before  her  marriage,  she  did  not 
go  to  her  mother,  or  object  thereto,  or  tell  Sir  Thomas  he  had  no  power  to 
do  so.     She  knew  she  had  some  right  to  take  this  estate ;  whether  of  in- 
heritance or  not,  if  he  died  without  issue.    The  answer  imports  she  was 
sorry  he  should  do  this  to  his  own  prejudice,  not  her's:  but  it  rests  not 
there ;  for  the  evidence  imports  that  she  acquiesced  with  this  power 
given  her  brother  (and  it  is  not  material  whether  before  or  after  her  mar- 

"^  This  was  Mid  to  hare  been  also  Lord  Covtptr't  opinion  in  the  Earl  of  Ltndsley^s  case. 

(1)  Both  Lord  MaeeU^ld  howeTer,  and  Lord  Taibot^  had  expressed  their  decided  opin- 
ions in  coincidence  with  Lord  Hardwieke^  ubi  supra  ;  moroever  adding;,  U  had  been  deicr- 
mined.    See  Mr.  Coz*8  note  to  Bewick  v.  WhUfidd^  3  P.  W.  267. 268. 5tfa  odiU 
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liage;  for  though  after  marriage,  it  worfd  be  evidence  against  heneif) : 
she  considered  him  as  the  head  of  the  family,  from  whom  she  mkht  ex- 
pect favours  j  and  would  not  enter  into  a  contest  with  him  for  such  a  r^ 
nK)te  chance,  which  might  induce  him  to  hurt  the  other  part  of  the  estate 
of  which  he  was  in  possession.  1  do  not  rely  on  its  being  an  express 
agreement,  which  might  be  pleaded  at  law,  if  so :  but  that  it  was  an  ac- 
quiescence and  encouragement,  which  is  sufficient  to  indemnify  the  moth^. 
What  equity  against  the  executor  of  her  brother  in  Trover  or^ther  ac- 
tion is  not  the  question :  but  that  she  should  have  taken  the  advantage  of 
the  aiegality  of  the  act  at  the  time  it  was  illcpL  It  does  not  clearly  ap- 
pear,  Aether  she  knew  her's  to  be  a  remainder  in  tail  or  for  life;  it  is 
not  very  material  that  she  did  not  know  that  she  was  tenant  in  tail ;  for 
if  riie  was  tenant  for  life,  subject  to  waste,  (for  if  without  impeachment 
oif  waste  it  would  be  very  material),  there  is  a  great  difference  between  a 
remainder  of  an  estate  falling  into  possession  with  timber  upon  it,  and 
when  stripped  thereof;  for  tenant  for  life  is  intitled  to  the  loppmgs,  &c. 

If  is  determined  here,  that  where  there  is  tenant  for  life,  re- 
[  400  1   mainder  for  life,  remainder  to  the  first  and  eveiy  other  son 

of  the  last  remainder-man ;  if  the  first  tenant  for  life  subject  to 
waste  commits  waste,  the  second  tenant  for  life  m^  bring  a  bill  in  tUs 
court  to  stay  waste,  which  cannot  be  demurred  ta  Dayrel  v.  Champneys^ 
Eq.  Ab.  400.  and  I  take  it,  the  court  would  do  this  to  benefit  Ae  inheri- 
tance, where  law  would  not  admit  the  action  of  uaste  to  be  brought  t. 
In  this  case  the  mother  might  have  let  Sir  TAoma^have  theliberty  with  great 
ease,  although  the  defendant  had  objected  to  it  by  the  method  mentioned ; 
for  I  take  in  the  first  estate  for  life  might  be  extinguished  bv  the  other :  aa 
in  Perk.  118,  jJ.  title  Surrender,  which  gives  the  reason  for  it,  and  is  a 
good  authority;  and  Bro.  title  Surrender  ll  Then  consequently  Sir 
Thomas  might  have  done  this  lawfully  (1) ;  and  no  one  could  have  called 
him  to  account  for  is ;  and  the  mother  would  have  had  the  rents  and  pro- 
fits of  the  estate  for  99  years  if  she  so  long  lived;  and  the  freehold's  be- 
ing nearer  to  the  defendant  would  be  no  advantage ;  for  the  difference  of 
having  a  naked  freehold  or  an  estate  for  99  years  in  the  mother,  is  so 
slight  that  it  b  of  no  consequence.  Then  when  this  is  the  case,  after  this 
length  of  time,  and  the  brother's  death,  this  court  should  not  permit  this 
advantage  to  be  taken  against  the  brother's  executor.  But  the  point  I  go 
on  is,  that  her  conduct  was  an  encouragement  to  draw  the  mother 
in.  There  is  no  similitude  between  this  and  the  case  1  determined  last 
year.  (2).  I  went  there  as  far  as  I  could  to  assist  the  present  defendant, 
the  plaintiff  there.  The  ground  I  went  upon  was,  that  the  plaintiff  there 
had  no  evidence  of  her  own,  but  was  forced  to  read  the  mother's  answer, 
which  turned  out  against  the  plaintiff;  whereas  here  is  plain  evidence,  if 
not  of  an  actual  agreement,  of  an  acquiescence  leading  the  mother  into 
this. 

The  injunction  therefore  already  granted  ought  to  be  made  perpetuaL 
But  no  costs  at  law  or  in  this  court ;  for  I  question  w^hether  on  either  side 

t  So  determined  by  hii  Lonhip  in  Parrot  ▼.  Parrot 

(1)  Bttt  not  if  trufteei  were  interposed  to  preserve  oontiDfent  remainders.    See  per 
Lord  Eldon,  C  10,  Ves.  278. 

(2)  Ante,  264. 


1749-50.]  COCKING    t;.    PRATT.  400 

ihingB  were  fullj  understood:  and  I  believe  there  were  BOOie  mifliakei; 
whioi  ought  not  to  turn  so  much  to  the  benefit  of  one  nde,  and  prejudice 
to  the  other. 


COCKING  V.  PRATT,  March  7,  1749^0. 

(Reg.  Lib.  1749.  A.  fol.  287.) 

Sir  John  Strange,  in  the  absence  of  Loan  Chanoellob. 

Relief  rgainat  agreement  made  under  a  miicoBception  of  right. 

Agreement  as  to  distribution  of  personal  estate  set  aside,  alUiough  ratified  ;  the  Talut  ap- 
pearing much  greater  than  was  known  to  the  plaintiff  at  the  time. 

Plea  of  inventory  delivered  and  approved,  and  agreement  founded  on  it  without  frind; 
allowed  in  an'antecedent  stage  of  the  cause. ' 

J.  Jelp  dying  intestate  left  a  widow,  and  daughter  then  an  infant ;  who 
four  months  after  her  coming  of  age,  enters  into  an  agreement  with  her 
mother  concerning  the  distribution  (1)  of  the  personal  estate:  which 
agreement  is  afterwards  ratified  by  the  daughter's  husband ;  who  after 
the  death  of  his  wife  brings  a  bill  as  her  administrator,  to  set  aside  the 
agreement,  and  to  have  a  distributive  share  out  of  the  father's  personal' 
estate,  to  the  amount  of  what  his  wife  was  intitled  ta 

The  mother  insisted  on  this  agreement  as  a  defence  against  going  into  an' 
account  of  the  father's  personal  estate. 

Master  op  the  Rolls.  [  401  '] 

The  plaintiff's  bill  is  proper :  and  the  right  of  the  parties  the 
same  as  if  his  wife  was  alive.  The  question  is  what  was  in  view  on  each 
side.  The  daughter  clearly  did  not  intend  at  the  time  of  the  agreement  to 
take  less  than  what  by  law  she  was  intitled  to,  her  two-thirds  of  the  va- 
lue; though  what  that  was  did  not  clearly  appear  to  her;  but  she  then 
thought  what  was  stipulated  for  her  was  her  full  share.  Though  there  is 
no  very  great  evidence  of  undue  influence,  yet  the  court  will  always  look 
with  a  j^ous  eye  upon  a  transaction  between  a  parent  and  a  chUd  just 
come  of  age,  and  interpose  if  any  advantage  is  taken.  The  mother  plain- 
ly knew  more  than  the  daughter ;  and  onlv  says  in  general,  she  bdieves 
she  concealed  nothing  from  her.  Whether  there  has  been  tuppra* 
sio  vert  is  not  clear  upon  the  evidence.  But  there  is  another  foundation  to 
interpose,  viz.  that  it  appeared  afterward  that  the  personal  estate  amount- 
ed to  more :  and  the  party  sufifering  will  be  permitted  to  come  here  io 
avail  himself  of  that  want  of  knowledge :  not  indeed  in  the  case  of  a  triflep 
but  some  bounds  must  be  set  to  it  The  daughter  would  be  intitled  to  5 
or  £600  more ;  which  is  very  material  in  such  a  sum  as  this,  and  a  ground 
for  the  court  to  set  it  right ;  the  daughter  did  not  acton  a  composition,  as 
wanting  to  fmarry,  and  to  have  ready  money ;  but  took  this  as  her  full 
share :  and  if  it  appears  not  so,  the  court  cannot  sufier  the  agreement  to 
stand.    As  to  the  ratification  and  release  by  the  husband :  he  was  as  much 

(1)  Soo  Binghm  t,  Bitigham^  ants,  126.    aad  Ramtdm  v.  F^toi,  post,  i  Vol  904. 
▼oL  L  3  B 
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in  the  dark;  this  estate  therefore  should  be  divided  as  the  law  directs, 
and  the  agreement  set  aside. 

In  this  case  was  cited  Griffith  v.  Frajmel,  June  26, 1732,  where  one  died 
intestate,  leaving  two  sisters,  the  plaintiff  ^s  wife  and  the  defendant's 
wife ;  the  latter  first  got  administration,  and  prevailed  on  the  other 
to  accept,  of  an  agreement  for  her  share.  There  was  a  farther 
agreement,  that  the  plaintiff's  wife  should  have  a  further  share,  re- 
citing that  it  was  intended  she  should  have  an  equal  share,  and  that 
there  should  be  a  decree  for  that  The  plaintiff  afterward  discover- 
ed the  estate  to  be  a  great  deal  more,  and  brought  a  bill  of  review ; 
and  both  the  decree  and  agreement  were  set  aside. 


[  402  ]       JLONGUET  v.  SCAWEN,  March  10,  1749-60. 

(Reg.  Lib.  1749.  6.  fol.  130.) 

Orant  of  annnitiet  during  life  of  the  grantee,  in  ■atiofaction  and  diacharge  of  a  debt^the 
grantor  not  to  be  liable  personaJly,  but  reserving  a  power  to  re-purchase  and  redeom 
the  annuities.  Held  part  of  the  personal  estate  of  the  grantee,  and  similar  to  the  case 
of  Weleh  mortgages. 

The  court  Jeans  against  a  contract  for  liberty  to  repurchase  where  made  at  the  same  time, 
as  the  grant,  and  ondeaTOors  to  make  it  a  redemption. 

In  a  Wddi  mortgage  there  is  a  perpetual  power  of  redemption  in  mortgagor ;  and  mortga- 
gee cannot  compel  a  redemption  or  foreclosure. 

Sm  Thomas  Scawev  had  created  a  term  for  09  years  if  he  so  long  liv- 
ed, out  of  several  estates,  of  which  he  was  tenant  (oit  life ;  and  being  debtor 
to  Samwl  Svynfen  for  £6600  made  thirteen  several  grants;  twelve  of  £50 
per  ann.  and  one  of  £60oer  ann.  to  S.  Swynftn^  his  heirs  and  asdgnsy  for 
the  natural  life  of  Sir  Thomas  Scawetiy  to  be  issuing  out  of  the  several 
lands  and  tenements,  which  in  a  certain  indenture,  prep^f ed  and  intend- 
ed to  be  the  same  date,  are  demised  to  trustees ;  which  conveyance  was  by 
a  sextipartite  deed  of  the  same  date,  by  two  several  terms,  in  satis&ctioQ 
and  discharge  of  the  several  sums,  that  as  long  as  Samuel  iS^yn/en,  should 
^Hietly  hold  these  premises,  unmolested  by  Sir  Thomas  Scawen^  upon  the 
trusts  and  to  the  ends  mentioned  therein,  according  to  the  intent  of  it,  Sir 
T%omas  Scawm  shall  not  be  personally  liable,  nor  be  sued  in  law  or  equi- 
ty, nor  his  goods,  ^r,  to  be  liable,  to  the  payment  of  these  annuities:  pro- 
vided always  and  agreed  that  it  shall  be  lawful  for  Sir  Thomas  Seamen  m 
satisfaction  and  discharge  of  the  several  sums  from  time  to  time  to 
repurchase  and  redeem  the  said  rents  at  the  same  price,  upon  notice  giv- 
en on  any  of  the  four  quarterly  days  on  which  they  became  payable  dur- 
ioghis  Ufe. 

Then  there  was  another  clause  in  the  declaration  of  the  trust  of  the  for- 
mer term  for  90  years,  which  was  assigned  on  trust  for  the  better  secur- 
ing the  annuities  and  debts  before  provided  for ;  indemnifying  them  against 
any  mesne  charges  that  might  be  brought  on  the  estate;  subject  neverthe- 
ksB  to  the  same  equity  of  redemption  as  above. 

Samuel  Swynfen  having  made  a  will,  in  which  there  was  a  clause  oblig- 
ing hb  heirs  at  law  to  ratify  and  confirm  his  will,  and  execute  a  release  of 
any  cbdm  to  his  real  estate,  otherwise  to  take  nothing  out  of  his  real  or 
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Eersonal    estate,  died:  which  occasioned  a  controversy,  between  bii 
eirs  at  law,  and  those  claiming  under  the  will,  concerning  these  anoui* 
ties. 

For  Plaintiffs.  These  annuities  must  be  considered  as  personal  estate^ 
and '  falling  into  the  riesidue,  however  limited ;  for  if  limited  to  heirs,  hiirs 
must  be  taken  according  to  the  subject  matter,  and  mean  extcutorB.  They 
issue  out  of  a  chattel,  and  a  freehold  cannot  be  carved  out  of  a  chattel; 
for  the  stream  cannot  rise  higher  than  the  spring  head«  As  to  the  na- 
ture of  the  transaction,  it  is  a  security  for  the  money,  there  being  a  clause 
of  redemption :  and  this  was  the  only  method,  being  tenant  for  life,  in  which 
he  could  do  it,  viz,  by  granting  annuities,  givinggreater  than  the 
legal  interest,  which  may  be  done  this  way.  Then  by  the  rules  [  403  ] 
of  this  court  the  monev  must  be  paid  to  the  representative  of  the 
personal  estate ;  which  rule  was  not  established  immediately ;  the  condi- 
tion being  to  be  performed  to  the  heir,  in  point  of  law :  but  it  is  now  set- 
tled that  it  is  part  of  the  personal  estate ;  this  court  considering  it  was  a 
debt  or  incumbrance ;  and  therefore  though  the  mortgagee  cannot  compel 
a  redemption,  the  heir  at  law  of  the  mortgagor  has  a  right  to  compel  the 
executor  to  apply  the  personal  in  ease  of  the  real:  as  m  Howel  \.  Prict^ 
Prec.  Chan.  423,  477,  of  a  Welch  mortgage ;  in  which  the  rente  and  pro- 
fits are  to  be  received  without  account  till  the  mortgagor  pays  the  money : 
although  courts  of  equity  have  interposed  where  the  rents  and  profits  have 
greatly  exceeded  the  interest,  because  such  are  in  natUI*e  of  an  usurious 
contract  If  then  it  is  a  debt  on  one  side,  it  must  be  a  credit  on  the  other, 
and  to  be  considered  as  a  security  for  the  money  lent  Nor  should  it  be 
left  in  the  power  of  a  third  person,  Sir  Thomas  Scaioen^  to  determine  whe- 
ther it  should  be  real  or  personal  estate  of  Szryn/>r»,  as  that  might  open  a 
door  to  collusion  either  with  heir  or  executor.  But  if  the  court  should 
think  it  real  estate ;  yet  from  the  particularity  of  this  will,  the  heirs  at 
law  are  obliged  to  convey  to  the  uses  therein ;  for  as  by  the  general  rule 
of  the  court,  th^re  is  no  occasion  for  the  testator  to  provide  that  a  claim- 
ant under  his  should  not  disturb  his  will,  he  must  have  meant  something 
farther  than  the  bare  confirming  the  will. 

For  Defendants.  This  is  to  be  considered  as  the  real  property  of  Sioyn- 
fen  both  m  law  and  equity :  the  annuities  are  redeemable  only  on  notice 
to  the  heirs  and  payment  to  them ;  by  which  alone  can  Sir  Thomas  Scaw- 
tn  be  intitled  to  the  re-purchase ;  for  it  is  only  a  purchase,  with  liberty  to 
repurchase.  Nothing  can  be  redeemable  but  a  mortgage ;  to  which  two 
things  are  necessary ;  a  debt  due  to  the  mortgagee  from  the  mortgagor, 
and  an  estate  as  a  security  for  the  repayment :  and  there  is  a  clear  dis- 
tinction between  a  mortgage  and  a  repurchase,  as  in  the  latter,  there  is 
no  debt  due :  the  nearest  case  is  that  of  a  Welch  mortgagee,  but  not  appli- 
cable to  the  present ;  there  the  express  contract  being  that  the  party  shall 
have  a  right  to  redeem  for  ever ;  which  being  part  of  the  agreement  en- 
tered into,  may  be  made  use  of:  nor  will  a  court  of  equity  rdieve  against 
it  And  a  Welch  mortgagee  is  always  supposed  to  be  put  into  poMflrioii 
immediately. 

Lord  Chaitgelloiu 
Not  always. 
For  defendants.    In  redeeming  an  old  Welch  mortgage  the  court  dim 
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not  look  for  the  personal  representative  to  be  made  a  party:  the  clause  of 
redemption  was  inserted  for  the  benefit  of  Sir  Thomas  Scawen  only,  and 
not  as  a  security ;  for  to  that  it  is  necessary  a  debt  should  be  owing  and 
subnsting ;  the  deed  supposes  the  entire  debt  is  discharged  and  gone,  and 
then  the  clause  of  redemption  is  inconsistent  It  must  be  considered 
therefore  as  a  purchase  of  these  annuities,  not  as  a  security,  There  can 
be  no  debt,  because  no  remedy  for  it ;  for  during  these  annuities  Swynftn 
or  his  executor  cannot  bring  an  action  for  it,  or  come  here  for  a  redemption 
or  a  foreclosure :  and  therefore  Sir  Thoman  Scarotn  can  have  no  power 
to  compel  a  redemption ;  for  it  ought  to  be  reciprocal.  Although  other 
persons  might  put  a  period  to  the  interest  of  Swynftn  in  these  annuities, 
that  will  not  make  it  the  less  real  property ;  like  the  intermediate  inter- 
est  descending  on  an  heir  at  law  till  the  happening  pf  a  contingency  on 
which  an  executory  devise  is  to  take  effect ;  till  when  it  shall  nave  all 
the  properties  of  an  inheritance,  of  a  base  fee ;  which  shall  not  be  vari- 
ed by  the  possibility  of  having  a  period :  the  money  ought  in  this  case  to 
go  to  the  heir  at  law,  as  in  the  cases  of  eviction,  where  the  satisfaction  shall 
go  to  the  person  evicted.  As  in  MKensie  v.  Robinson^  March  18,  1741, 
where  a  real  estate  purchased  was  devised  to  the  testator's  brother; 
which  proved  a  bad  title  in  the  testator :  it  became  a  contest  between 
the  devisee  and  the  personal  representative,  and  it  was  insisted  to  be  the 
same  as  if  the  testator  had  never  laid  out  his  money.  Your  Lordship 
held  that  the  money  came  in  lieu  of  the  other ;  and  that  the  person  who 
would  have  the  estate,  had  the  title  been  good,  should  have  the  mo- 
ney. So  in  Coventry  v.  Carew  (1),  July  1742,  where  the  testator 
devised  a  real  estate  which  was  to  come  to  him  in  exchange  for 
another:  the  exchange  was  refused; and  it  became  a  question  how 
the  interest  in  the  testator's  estate  should  go?  Your  Lordship  held  it 
should  go  in  the  same  way  as  the  estate  in  lieu  of  it  would  have  gone.  It 
18  a  general  rule  that  once  a  mortgage,  and  always  redeemable,  and  can- 
not he  made  irredeemable :  whereas  this  is  irredeemable,  if  Sir  Thomas 
Scawen  does  not  thiuk  fit  to  redeem  it ;  by  the  express  contract  and  pro- 
viso of  the  deed  the  party  is  to  be  paid  the  arrears  of  the  annuity  up  to 
the  day  of  redemption,  and  then  to  be  paid  the  whole  money,  which  b 
£10  per  cent,  what  the  court  will  never  allow :  it  is  to  be  considered  there 
fore  as  a  purchase,  subject  only  to  repurchase ;  not  as  a  mortgage  or  re- 
demption. 

Lord  Charcbllor. 
The  general  question  is  whether  these  annuities,  how  made  part  of  the 
estate  of  Swvnfen  of  one  svccies  or  another  are  to  be  considered  in  this 
court  as  real  or  personal  f  Several  questions  have  been  made :  First  in 

respect  of  the  estate  out  of  which  granted.  Next  in  respect 
[  405  ]   of  the  redeemable  nature  of  the  annuities.    Thirdly  supposing 

it  real,  and  consequently  descendible  to  the  heir  at  law,  not 
only  ip  point  of  legal  estate,  but  in  point  of  interest  and  right,  whether 
the  heir  at  law,  within  the  clause  obliging  him  to  confirm  and  .ratify 
the  will,  should  not  be  obliged  to  release?  which  last  question  I  have 
postponed  till  the  opinion  is^ven  upon  the  second,  to  see  if  it  be  material 
or  no :  and  upon  that  second  question,  I  am  of  opinion  that  in  the  eye  of 

(1)  S.  C.  2  Atk.  366,  *«  where  the  facta  are  fairly  atated,  but  the  judgment  ia  prohaU/ 
b«tt«r  giTen  in  Mr.  Joddrel'a  notes."    Per  Lord  Eldm^  Chancellor,  la  Vee.  616. 
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this  court  these  annuities  ought  tobe  considered  as  part  of  the  pen<mal  estate 
of  Samuel  Swynfm  and  if  now  gone  to  the  heir  at  law,  he  is  to  be  trustee 
for  the  executor  and  the  personal  estate ;  which  will  depend  mi  the 
nature  of  the  agreement  entered  into,  and  of  the  grant  or  the  sepurities. 

First  considering  the  transaction  whence  it  arose:  originally  there  wa» 
a  debt  of  Szoynfenj  in  what  manner  securred  does  not  appear,  nor  is  it 
material  Svyynfen  was  desirous  of  having  a  further  and  better  securitjr 
as  it  is  called  one  side :  on  the  other  a  satisfaction  and  discharge  of  that 
debt  The  method  takbn  to  do  this  was  not  by  granting  lands  or  any 
thing  absolutely  to  Smynfen^  but  by  dividing  the  debt  into  so  many  parts,  ap» 
plying  to  the  particular  annuities  granted ;  turning  it  into  a  purchase  of 
so  many  annuities;  the  meaning  of  which  was  for  the  convenience  of  Sir 
Thomas  Scawtrif  that  he  might  redeem  any  one  of  these  annuities  on  pay* 
ment  of  the  money :  otherwise  there  is  no  sense  in  it ;  for  it  is  equally  for 
the  benefit  of  Swynfen  to  do  it  by  one  grant  as  by  several  It  is  true  that 
Sir  Thomas  Scawen  had  parted  with  the  beneficial  interest  b;  that  trust 
term :  but  a  dry  naked  freehold  in  notion  of  law  still  subsisted  in  him* 
He  by  possibility  might  have  outlived  the  term ;  and  granting  the  annul* 
ties  during  his  life  was  a  grant  out  of  the  freehold  to  Swynfen  pour  auier 
TMf  determinable  by  the  death  of  Sir  Thomas  Scawenf  and  would  issue  in 
the  consideration  of  law  partly  out  of  the  freehold :  but  during  the  exis* 
tence  of  the  prior  term,  the  profits  of  the  annuities  and  of  the  estate, 
which  the  trustees  covenant  to  apply  for  that  purpose,  must  arise  out  of 
the  several  terms  for  years ;  which,  though  not  decisive,  is  an  ingredient 
to  shew  how  they  transacted  it,  and  that  the  terms  were  what  they  relied 
on.  I  agree  that  being  by  way  of  grant  by  the  owner  of  the  naked  free* 
hold  during  life,  it  will  operate  out  of  that,afler  determination  of  the  sever  * 
al  terms;  but  undoubtedly  the  personal  part  and  chattel  interest  was  that 
eut  of  which  the  annuities  were  to  arise. 

Then  comes  the  great  question,  whether  they  are  real  or  personal  1  which 
depends  on  the  consideration  whether  they  are  redeemable  and  as  securi- 
ties for  monev :  and  they  are  clearly  so.  There  is  indeed  a  distinction  in 
the  nature  oi  the  transaction,  between  a  power  of  redeemiog  and  of  re- 
purchasing, obtained  by  usage,  which  governs  the  sense  of  vords.  But  it 
IS  well  known  that  the  court  leans  extremely  against  contracts  of 
this  kind,  where  the  Uberty  of  repurchasing  is  made  at  the  same  [  406  ] 
time,  concomitant  with  the  grant,  as  it  must  be  considered  in  this 
case ;  being  part  of  the  same  transaction ;  the  court  going  very  unwillingly 
into  that  distinction,  and  endeavouring  if  possible  to  bring  them  to  be  cases  of 
redemption.  Although  it  is  a  difierent  thing  where  the  contract  for  liberty 
to  repurchase  is  afler  a  man  has  been  some  time  in  possession  of  an  estate, 
and  acting  as  owner  under  a  purchase :  But  this  is  clearly  a  power  of  re- 
demption in  Sir  JTiomas  ScawtUy  from  the  words  and  frame  of  the  deed  it- 
selil  In  the  proviso^  which  in  point  of  law  is  in  Sir  Thomas  Seamen^  repur- 
chase and  redeem  are  used  synonymously :  afterward  it  is  caUed  an  equity  of 
redemption,  though  before  it  is  a  legal  condition.  As  to  the  objection 
that  no  mortgage  (which  imports  a  security)  is  without  a  debt,. and  that 
these  debts  are  declared  to  be  paid  and  discharged :  it  is  true  those  words 
are  used  in  the  beginning  of  the  deed,  and  afterward  in  the  proviso  of  re- 
demption: but  that  was  in  respect  of  the  dischai^e  of  the  person  of  Sir 
Thomas  Seamen,  as  long  as  the  trustees  should  receive  the  profits  to  apply 
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the  annuities,  as  appears  from  the  clause  immediately  preceding  the  pro* 
visa*  As  to  there  being  no  debt,  because  no  remedy :  I  agree  there  is 
no  remedy  for  it  by  Swynfen  or  his  executor ;  but  that  does  not  difler  from 
the  case  of  a  Welch  mortgage ;  which  is  a  perpetual  power  of  redemp- 
tioh,  subsisting  for  ever,  and  tbe  mortgagee  cannot  compel  a  redemptim 
or  a  foreclosure;  in  which  Lord  Cawper  declared  there  was  a  debt,  and 
as  such  determined  it.  should  be  paid  out  of  the  personal  estate  of  the 
mortgagor  in  exoneration  of  the  real.  If  a  personal  thing  -on  one  side,  it 
must  be  so  on  the  other,  and  must  be  due  to  the  mortgagee  or  the  repre- 
sentatives of  his  personal  estate ;  for  there  is.no  possibility  in  the  law  of 
England  to  make  a  debt  real,  though  in  the  law  of  Scotland  there  is  such 
a  thing  as  an  heritable  debt :  therefore  it  must  be  a  personal  debt  on  the 
other  side :  nor  will  it  difier,  that  the  mortgagee  had  not  taken  an  actual 
possession.  It  is  true  this  court  considers  length  of  time  even  in  these  cases 
to  avoid  inconveniences;  but  still  from  the  nature  of  the  contract  they 
continue  redeemable  during  the  continuance  of  that  condition.  There- 
fore the  redemption  of  these  annuities  is  properly  compared  to  a  case  of 
that  kind,  of  a  redemption  of  a  Welch  mortgage.  The  cases  of  eviction 
are  of  a  diflS^rent  consideration.  It  is  true  in  general,  that  the  court  does 
not  look  for  the  personal  representative  to  be  made  party  to  d  bill  to  re- 
deem an  old  Welch  mortgage :  that  is  to  excuse  the  want  of  parties;  the 
court  leaving  them  to  controvert  the  matter  between  themselves.  But 
that  would  not  determine  the  question,  which  would  remain  the  same, 
whether  not  to  be  considered  as  personal  estate :  and  I  think  in  tbe  case 

of  a  recent  Welch  mortgage  the  rule  is  the  same.  It  is  true 
[  407  ]   the  power  ought  to  be  reciprocal;  but  that  is  answered  by  the 

case  of  the  Welch  mortgage ;  Lord  Cowper  holding  that  there  is 
no  power  in  the  representative  of  the  mortgagee  to  compel  mortgagor  to 
redeem  or  foreclose,  the  contract  being  of  a  £fierent  nature.  Suppose 
the  grantor  had  in  the  life  oi  Swynfen  given  notice,  and  paid  the  mcmey ;  un- 
doubtedly that  money  would  have  been  part  of  the  personal  estate  of 
Swynfen^  and  gone  under  the  direction  of  the  will.  Then  whether  the 
money  was  paid  in  his  life,  or  to  his  executor  or  heir,  that  wiH  not  vary 
the  right,  which  will  be  still  the  same ;  and  there  is  weight  in  the  argu- 
ment that  otherwise  it  would  be  in  the  power  of  Sir  Thomas  Scatoen  the 
mortgagor  to  determine  the  question  between  the  executor  and  the  heir, 
whether  this  should  be  considered  real  or  personal  estate  o£  Swynfen.  As 
to  the  allowing  10  per  cent  that  question  is  not  material  between  tbe 
present  plaintin  and  defendant:  it  may  come  to  be  material  between  Sir 
iTunnas  Scawen  and  the  representative  of  Swynfen,  when  he  comes  to  re- 
deem ;  but  the  question  as  to  these  is,  whether  redeemable  or  not  ?  If  re- 
deemable, whether  it  belongs  to  the  real  or  personal  estate?  and  I  think 
the  latter,  and  to  be  accounted  for  as  such. 

I  will  not  enter  into  the  other  question  relating  to  the  condition  in  the 
will ;  which  is  capable  of  a  good  deal  of  argument  But  I  may  say  on 
that  part  of  the  case,  that  what  the  heir  at  law  contends  for  is  contrary 
to  the  testator's  view  (1). 

(1)  The  court  declared  the  aonnitiee  were  redeemable,  and  ought  in  a  court  of  oqvitj 
to  be  considered  as  part  of  the  testator's  personal  estate.    R.  I». 
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BROWN  V.  PRING,  March  12, 1749-60. 

(Rag.  Lib.  1749.  A.  foL  423.) 

Undue  iDflnence  and  mif  repnsentation — Solicitor  in  a  canae  charged  with  interest  on  mo- 
ney directed  to  be  laid  out  for  an  infanf  s  benefit,  notwithitanding  a  deed  iVom  hie 
grandmother  giving  other  monies  in  trust  for  the  infant,  and  directing  that  he 
flhonld  not  be  so  chargeable.  Stated  accounts  set  aside ;  the  items  being  yeiy  gross, 
and  the  settlement  obtained  from  a  person  just  come  of  ago  under  a  misrepresentation. 
Bond  oetained  from  the  infant's  grand-mother  for  the  amount  of  biU  of  fees  and  disburse- 
ments, directed  to  stand  as  a  security  for  moneys  justly  due  on  account,  and  the  bill  or- 
dered to  be  taxed  (1). 

SusAiriTAH  Browit  bj  deed  poll  deposited  in  the  hands  of  the  defendant 
£400,  which,  after  some  particular  directions,  should  be  for  the  use  and 
accommodation  of  the  plaintiff  her  grandson,  if  he  should  not  be  sufficient- 
ly provided  for  by  his  trustees  during  his  minority,  in  such  manner  as  the 
defendant  pleased;  with  a  clause,  that  the  defendant,  his  executors  or  ad- 
ministrators, should  not  be  chargeable  with  interest 

The  grandson,  now  at  age,  by  his  bill  prayed  that  the  defendant  should 
account  for  the  interest  of  this  £400. 

It  was  insisted  that  the  representatives  ot  Susannah  Brown  could  not  de- 
mand interest  in  contradiction  to  the  contract,  which  was  not  impeached 
for  fraud. 

It  appeared  that  £200,  part  of  this  was  the  plaintiff's  own  money 
which  had  been  recovered  in  a  clause  wherein  the  defendant 
had  acted  at  solicitor  for  Susannah  Brown^  and  in  which  decree  [  408  ] 
there  was  a  particular  direction  for  placing  out  the  estate, 
part  of  which  this  was^  at  interest  for  benefit  of  the  infant,  the  now 
plaintiff 

Lord  Chancellor. 
I  never  saw  such  a  deed  as  this.  It  is  in  the  nature  of  a  testamentary 
disposition ;  the  meaning  was  to  make  the  defendant  a  trustee  in  nature 
of  an  executor ;  and  the  estate  of  the  testatrix  is  put  into  the  hands  of  the 
executor  during  her  life,  and  to  lie  without  interest :  which  indeed  may 
be  done,  if  persons  will,  with  their  eyes  open,  and  no  fraud  or  impodtion ; 
but  it  is  an  extraordinary  tran8action,and  speaks  an  extraordinary  influence. 
As  the  deed  is  not  impeached  for  fraud,I  cannot  carry  it  fartherthan  to  make 
him  answer  interest  for  £200  trust  money ;  for  which  I  think  he  ought, 
as  he  knew  it  to  be  such ;  and  though  it  is  objected  that  an  executrix  or 
trustee,  as  Susannah  Brown  was  with  regard  to  this  money  recovered,  may 

Ssiy  it  as  they  please,  making  themselves  liable :  that  is  true  in  general, 
ut  wherever  I  find  a  solicitor  in  a  cause,  in  which  an  infant  is  concerned, 
and  in  which  there  is  a  direction  for  placing  out  that  infant's  money  at  in- 
terest for  his  benefit,  who  receives  the  money  from  the  executor  or  trus- 
tee ;  I  will  make  that  solicitor  pay  interest  for  that  money,  let  his  contract 
with  his  client  be  what  it  will  He  knew  that  £200  was  part  of  the  es- 
tate  of  the  infant,  which  he  knew  (for  he  must  know  what  the  decree 
was)  his  client  ought  to  have  placed  out  at  interest,  and  yet  takes  it  to  lie 

^1)  This  point  appears  only  in  R.  L. 
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witboat  interest :  for  that  £200  therefore  he  shall  answer  interest  at  Aptr 
cent, 

TLe  bill  also  prayed  an  open  account  of  all  the  transactions  between 
the  plaintiff  and  oefeadant  after  the  grand-mother's  death,  and  to  set  aside 
several  accounts. 

Lord  Chaitcellor. 
Here  was  a  continuance  of  the  same  influence  over  the  grandson,  ob- 
tained and  pi^eserved  by  very  wrong  means.  Nothing  tends  more  to  the 
destruction  of  young  persons,  than  being  supplied  with  more  money  thn 
what  their  parents,  who  have  the  proper  authority,  or  guardians,  or  tbis 
court,  if  none  are  appointed,  allow.  If  his  guardians  were  niggardly, 
there  should  have  been  an  application  to  this  court  to  increase  hismainte- 
nance,  which  is  very  frequent .  But  the  first  account  is  said  to  be  an 
agreement  or  composition  of  a  cause;  which  indeed  the  court  favours; 
and  will  not,  upon  the  question  whether  either  party  is  in  the  right  or 
wrong,  overhaul  an  agreement  by  parties  with  their  eyes  open  and  right- 
ly  informed.  But  here  was  clearly  imposition  in  stating  this  account: 
however  the  most  beneficial  way  to  all  will  be  to  let  this  account  staod, 
with  general  liberty  to  the  plaintiff  to  surcharge  and  falsify.  But  all  the 
other  pretended  accounts,  must  be  set  aside  from  the  objections  to  the 
Items  therein ;  which  are  such  as  to  induce  the  court  to  go  farther  to  sur- 
charge and  falsify.  Here  is  one  Ittm  **  for  all  law  chaises."  Another, 
**  what  you  please  for  bill  of  fees  and  disbursements ;"  without  any  bill 

brought  in ;  and  a  |ro6s  Item  it  is ;  such  as  I  would  have  order- 
[  409  ]   ed  to  be  set  aside,  if  done  with  one  of  advanced  age.    Item  "for 

the  risk  run  in  money  laid  out :"  whereas  there  was  no  risk* 
Had  he  advanced  his  own,  he  had  run  great  risk,  and  would  have 
deserved  to  have  lost  it  This  is  misrepresented  to  the  plaintiff  on  his 
coming  of  age ;  which  infects  the  whole ;  and  from  that  time  a  general 
account  must  be  directed.  (1). 

(1)  **The  payments  whidi  had  been  made  by  the  defendant  on  acconfat  of  the  mm  of 
**  £400  were  to  be  fint  applied  in  dischars^  of  the  £200  the  remainder  of  the  nid  £400, 
*'  which  was  Stuannah  BrownU  own  money,  and  afterwards  in  discharge  of  the  interest  of 
«^  the  £200  which  belonged  to  the  plaintiff's  father's  estate,  and  lastly,  towards  sinking 
^*  the  principal  thereof."    Reg.  Lib. 
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(Reg.  Lib.  1749.  B.  fol.  278.) 

8*  C.  anU^  326.— On  appeal* — DcTise  of  land  on  contingency  to  Robert  ^orhu  hein*'^ 
Robert,  before  the  contingency  happens,  conveys  ^  all  his  right,  title,  claim,  and  de- 
mand" therein,  by  deed,  to  hiis  younger  eon,  and  his  heirs,  as  a  provision,  end  dies. 
The  contingency  happening,  Roberts  heir  cannot  claim  this  against  lus  father's  aet : 
"  or"  construed  "anrf." 

Possibility  assigned  in  equity  for  valuable  consideration ;  and  love  and  affection  to  a 
child  is  a  consideration  in  the  second  degree,  and  operates  by  way  of  agreement,  and 
will  be  made  good  like  the  case  of  defective  execution  of  a  power,  or  devise  of  copy- 
hold  without  surrender. 

Wright  devised  to  his  two  daughters  Maty  and  Sarahf  and  their  hein 
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and  assigns,  lands  In  Downham  ;  but  if  either  of  them  should  marry  with- 
out consent  of  his  executors,  the  daugliter  so  marrying  should  h^ve  only 
an  estate  for  life  therein  (1) :  if  either  pf  them  should  die  married,  hi^son 
Robert,  or  his  heirs,  should  take  it  to  him  and  bis  heirs :  paying  £500  to 
the  other  daughter  (2). 

Robert  in  1728  in  the  life  of  both  his  sisters  made  a  conveyance  that, 
whereas  his  sisters  were  intitled  to  the  possesion  and  rents  and  profits 
thereof  during  their  lives,  and  immediately  after  their  death  he  was  ^n- 
der  the  same  will  intitled  to  the  reversion  thereof  to  him  and  his  heirs,  in 
consideration  of  natural  love  and  affection  and  advancement  to  his  son 
George,  he  conveys  and  grants  [to  him  and  his  heirs]  all  that  and  all  other 
lands,  ire.  whatsoever,  whereof  ne,  or  any  one  in  trust  for  him,  had  any 
estate  either  in  law  or  equity  in  possession,  reversion  or  remainder,  and 
which  he  had  any  right,  title,  claim,  or  demand  to  under  the  will  of  his 
{atheria  Downham, 

Robert  diedinl731,Su5art  died  unmarried  in  1744.  This  bill  was  brought 
by  the  eldest  son  and  heir  at  law  of  Robert  (3)  to  have  this  estate  on  pay- 
ment of  £500  to  the  other  daughter  Mary,  who  had  married  with  con- 
sent. 

For  plaintiff.  The  intent  upon  the  bill  was,  that  If  either  daughter  died 
unmarried,  in  order  to  preserve  this  estate,  the  provision  before  intended 
should  be  turned  into  a  pecuniary  portion ;  to  the  benefit  of  which  con- 
tingency Robert  should  be  intitled,  if  alive  when  it  happened :  if  not,  his 
heir  should ;  taking  by  description  of  the  person,  not  by  descent  as  deriving 
through  his  ancestor.  So  that  Robert  had  not  even  a  possibility  during 
the  liie  of  his  sisters.  But  if  he  had,  he  could  not  dispose  of  it. 
2  Rol.  M.  4S.j1.  and  Bishop  v.  Fountain,  3  Lev.  427.  The  only  [  410  ] 
instance  where  the  assignment  of  a  possibility  in  equity  has  been 
fully  established  is  only  the  possibility  of  terms ;  but  even  that  is  not  allow- 
ed but  for  vnluable  consideration :  Thomas  v.  Freeman,  2  Vem.  563.  But 
as  to  a  possibility  arising  on  a  freehold  estate,  it  is  never  allowed.  Beside^ 
he  was  deceived  in  his  grant,  not  knowing  how  hb  interest  stood;  suppos- 
ing his  sisters  were  but  tenants  for  life.  But  though  a  court  of  equity 
might  make  this  good  in  the  case  of  a  purchase  for  money ;  yet  not  in  the 
case  of  a  child. 

For  defendant.  Whenever  this  contingency  happened,  it  was  given  to 
Robert  and  his  heirs :  for  or  means  and ;  which  contingency  descend ; 
and  the  plaintiff  can  only  claim  it  by  the  limitation  to  him  and  his  heirs; 
and  then  Robert  might  dispose  of  it.  Springing  uses  could  not  ^xist  at  law 
before  the  time  of  n.  8.  the  rule  of  law  was  that  chosen  in  action  §hould 

(1)  **  ^nd  then,  or  if  either  of  them  should  die,"  &c.  R.  L. 

it)  **  And  he  deviled  a  rent-charge  of  £^  per  annum  for  life  to  tuch  daughter  a* 
**  anoald  marry  without  consent  as  aforesaid."  It  appears  also  that  the  testator  made  a 
codicil  to  his  will,  whorebv  ""  in  order  that  his  two  maiden  daughters  S.  and  M.  might 
*^  have  something  to  dispose  of  in  case  they  or  either  of  them  should  die  unmarried,  and 
^  he  gave  to  eitlier  of  thorn  that  should  first  die  unmarried,  and  their  heirs  and  aasigna, 
**  hia  meadow  in  i>.  to  be  disposed  of  as  sho  should  think  fit ;  and  if  they  both  died  uomar- 
**  ried,  he  gave  to  which  of  them  should  die  last  his  meadows  in  J.  H.  Sec.  to  her  and  her 
**  heira."    Reg.  Lib. 

(3)  Against  the  younger  son,  Oeorge^  unto  whom  the  conveyance  had  been  made.  The 
caujse  now  camb  on  by  appeal  from  the  Rolls ;  when  the  decree,  which  had  been  in  favour 
of  the  plaintiff,  was  reversed.    R.  L. 
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not  be  ass^nable,  to  prevent  contests,  and  preserve  the  poasesnon  of  the 
terre-tenant ;  all  which  doctrine  appears  in  LamptVs  case.  But  wbeo 
exeibtorj  devises  and  springing  uses  came  to  be  engrafted  in  the  law, 
the  court  has  leaned  to  support  the  disposition  of  contingent  interests. 
In  Hobsan  v.  Trevor  (1),  the  son  of  the  late  Master  of  the  Rolls  contract- 
ed to  settle  what  should  to  him  from  his  father ;  your  Lordship  decreed 
that  he  should  perform  it :  though  that  was  not  in  esse  ;  and  much  less 
than  a  contingent  interest  So  was  Btckly  v.  Nezoland  (2) :  which  shews 
this  court  considers  even  mere  possibilities,  on  the  foot  of  contracts,  should 
be  performed,  and  will  carry  assignment!  into  execution,  as  it  will  con- 
tracts. If  &en  a  court  of  equity  will  do  this  for  a  legal  consideratioD 
within  the  statute  of  Eliz.  it  will  for  that  which  is  a  consideration  in  equi- 
ty only,  viz.  a  natural  consideration ;  for  no  assistance  is  given  in  this 
court  to  a  purchaser  that  is  not  given  to  a  wife  or  child,  against  the  heir 
especially,  executor  or  volunteer.  As  in  a  devise  of  copyhold ;  the  want 
01  surrender  whereof  makes  it  as  void  a  devise  at  law  as  this  assignment 
18  void  at  law.  So  in  powers  defectlvelv  executed ;  and  whether  provid- 
ed for  or  not,  is  immaterial  here,  the  father  being  the  judge  of  it  In 
Harvey  v.  Harvey  (3),  where  Mrs.  Harvey  came  to  have  the  execution  of 
a  power  for  the  addition  of  her  jointure ;  your  Lordship  decreed  she  had 
a  right  to  have  it  supplied,  whether  provided  for  or  not,  against  a  re- 
mainder-man under  a  settlement 

Lord  Chancellor. 

This  is  a  claim  by  an  heir  at  law  against  the  act  of  his  ancestor,  done 
for  what  this  court  calls  a  valuable  consideration  in  the  second  degree,  by 
way  of  provision  or  advancement  for  a  ybunger  child.  There  are  two 
questions.  Whether  Robert  had  such  a  contingent  interest,  or  right,  or 
possibility,  in  (he  lands  in  question,  as  by  any  act  in  the  consideration  of 
this  court  he  could  convey,  assign  or  dispose  of?  Secondly,  sup- 
[411]  posing  he  had  such  a  contingent  interest  as  a  possibility  is  pro- 
perly described  to  be,  whether  in  fact  he  has  conveyed  it  bj  the 
deed  he  has  executed. 

As  to  the  first  I  think  he  had  such  as  he  could  dispose  of  under  cer- 
tain terms  and  circumstances,  though  not  in  all  events  whatever.  Whe- 
ther this  possibilitv  was  in  him,  depends  on  the  disjunctive  words  in  the 
will ;  and  I  am  of  opinion  he  must  take  as  through  his  ancestor,  and  as 
heir.  It  is  a  miswriting  therefore:  and  or  should  be  construed onJ; 
which  is  a  frequent  construction:  as  in  a  devise  or  grant  to  .one  or  his 
heirs ;  to  hold  to  him  and  his  heirs ;  it  is  a  fee.  As  to  the  nature  of  the 
interest  here  given ;  the  will  is  very  oddly  worded ;  what  might  mislead 
them  into  that  recital  in  the  deed  was,  that  if  the  estates  were  turned  into 
estates  for  life,  he  would  have  a  vested  remainder.  But  it  was  still  an  ex- 
ecutory devise,  not  a  remainder  on  a  fee  given  before ;  and  in  a  reasona- 
ble compass  of  time,  of  the  life  of  the  daughters,  will  thereby  go  to  Robert 
and  his  heirs :  in  which  case  if  the  first  person  dies  before  the  contingency 

(1)  Before  Lord  Maeele{field,2  P.  W.  121. 

(2)2P.W.  182. 

(3)  Bam.  Rep.  Ch.  109. 
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happens,  lus  heir  takes  by  descent  through  him,  not  by  parchase.  (h)  But 
that  is  still  in  notionof  law  a  possibility;  which  though  the  law  will  not  permit 
to  be  granted  or  devised,  still  it  may  be  released,  as  all  sorts  of  contingencies 
may,  to  the  owner  of  the  land.  The  reason  of  the  law's  not  allowing 
such  a  disposition,  which  this  court  will,  are  mostly  very  refined;  and 
Lord  Cowper  says  in  Thomas  v.  Freeman  (4),  these  sort  of  notions  would 
not  have  prevaded  now.  But  however  the  law  must  be  taken  as  it  is. 
There  was  a  wise  reason  in  the  law's  not  allowing  a  right  to  .sue  to  be  as. 
rigned ;  that  it  tended  to  champerty  and  maintenance  to  pass  debts  into  the 
hands  of  the  more  powerful  to  oppress  lower  people.  Yet  it  is  now  estab- 
lished in  this  court,  that  a  chose  in  action  may  be  assigned  for  valuable  con« 
flideration,  and  this  may  be  released  as  a  chose  in  action  may :  and  then 
why  may  not  it  be  put  into  such  a  shape  as  to  be  disposed  of  to  a  stran- 
ger, or  to  make  him  trustee  for  a  stranger?  This  court  admits  the  con- 
tingent interest  of  terms  for  years  to  be  assigned  for  valuable  considera- 
tion, though  the  law  does  not ;  and  farther  permits  them  to  be  disposed  of 
by  will ;  as  in  Wynd  v.  Jekylf  1  Will,  572.  But  that  depends  on  the  same 
reason  as  a  bequest  of  chose  in  action^  viz,  that  the  court  will  not  sufier  an 
executor  or  administrator  with  the  will  annexed,  to  claim  in  contradiction 
to  the  will;  and  beside  will  make  it  good  in  the  case  of  a  consideration; 
as  in  Thtobald  v.  Defay,  in  the  House  of  Lords ^  1729,  which  was  the 
strongest  case ;  being  an  act  of  ^feme  covert ;  and  yet  it  was  established ; 
and  f  should  not  doubt  in  the  case  of  an  assignment  of  a  term  for  years, 
not  for  money,  but  for  a  younger  child,  this  court  would  make  it  good 
against  the  other  children,  and  the  executor  or  administrator.  But  this 
is  said  to  be  a  contingent  interest  or  possibility  of  an  inheritance, 
and  that  there  is  no  case  of  makmg  that  good;  as  to  which  [  412  ] 
there  is  no  difierence  in  the  reason  of  the  thing  between  that 
and  the  allowing  of  an  assignment  of  a  possibility  of  a  personal  thing  or 
chattel  reah  the  heir  must  take  by  descent  and  suggestion  from  the  an- 
cestor. Then  consider  how  far  the  cases  have  gone  of  Beckly  v.  Newland^ 
and  TVeror's  case.  The  latter  goes  a  great  way.  There  was  an  agree- 
ment on  marriage  to  settle  all  such  lands  as  came  by  descent  or  otherwise 
from  his  father;  which  this  court  carried  into  execution,  notwithstanding 
an  expectancy  of  an  heir  at  law  in  life  of  his  ancestor  is  less  than  a  possi- 
bility. It  is  such  as  he  may  bind  himself;  in  law,  the  heir  may  levy  a 
fiuQ  of  lands  in  the  life  of  the  ancestor,  which  will  bind  by  estoppel  after 
descent  to  him.  So  there  is  a  method  of  conveying,  that  is,  preventing  a 
claim  against  it :  and  so  here  he  may  release.  In  that  case  it  was  made 
good  by  way  of  agreement  for  valuable  consideration ;  then  how  does  an 
assignment  differ  from  it  7  An  assignment  always  operates  by  way  of 
agreement  or  contract;  amounting  in  the  consideration  of  this*  court  to 
this  that  one  agrees  with  another  to  transfer,  and  make  good  that  right  or 
interest ;  which  is  made  good  here  by  way  of  agreement.  So  was  Stckly 
V.  Kewland,  which  was  as  little  to  be  favoured  as  any  case  whatever.  I 
agree  that  to  some  purposes,  the  present  consideration  is  not  so  strong  as 
that  for  money. 


(A)  11  Mod.  127.  152.  2  Rol.  Rep.  129.    4  Co.  66.    10  Co.  50.  PombilitiM  off 
al  aiUtM  are  dansable,  ai  well  as  aiaignable,  in  eqaity.    Fearne,  439.    Pollexf.  44.    2 
Freem.  250.    9  Mod.  101.    2  P.  Wmi.  608.    1  P.  Wnu.  572.    3  P.  Wmi.  132. 

(4)  2  Vent.  663. 
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If  the  question  came  to  be  between  the  child  so  advanced  for  love,  Ac 
and  a  creditor  bonajide,  the  equity  of  the  creditor  will  be  superior  to  that 
of  the  child :  but  as  against  any  claiming  voluntarily  from  the  father,  as 
executor,  administrator,  or  heir  at  law,  it  is  a  consideration,  and  only  made 
80  in  the  second  degree,  where  the  question  is  with  a  creditor  who  is  a 
purchaser.  Then  why  does  this  operate  by  way  of  agreement?  Suppose 
the  father  had  entered  into  a  contract  with  his  son,  that  in  consideration 
of  natural  love  and  affection,  and  the  advancement  he  was  naturally 
bound  to  make  for  him,  he  agreed  for  himself  and  his  heirs  this  younger 
son  should  have  the  lands  when  the  event  should  happen,  the  heir  would 
be  bound ;  and  upon  a  bill  brought  against  him  the  court  would  have  de- 
creed it  on  the  foot  of  the  equitable  consideration,  and  within  the  cases  of 
making  good  defective  executions  of  powers,  and  a  devise  of  copyhold 
without  surrender.  This  is  the  same  thing,  though  not  in  that  shape;  the 
court  not  laying  weight  on  the  manner,  but  the  substance.  If  that  was 
the  consideration  in  Harvey  v.  Harvey,  there  was  much  stronger  objection 
thereto ;  for  there  was  not  a  colour  of  an  attempt  to  make  it  good  But  I 
agree  with  the  plaintifiT  that  this  would  not  have  been  good  by  a  will,  and 
I  think  all  these  cases  of  personal  things  differ  from  cases  of  real  estate; 
m  which,  if  not  well  devised  in  point  of  law  for  want  of  a  legal  manner  of 
executing  the  instrument,  or  of  power  in  the  devisor,  the  heir  may  claim 
in  contradiction  to  the  ancestor,  in  a  difiercnt  manner  from  executor  or 

administrator,  who  must  claim  according  to  the  will. 
[  413  ]        The  next  question  is,  supposing  this  so,  whether  he  has  in 

fact  assigned  or  conveyed?  That  he  intended  it  is  no  doubt;  al- 
though it  is  aukwardly  drawn :  it  was  taken  for  granted  that  Sarah  would 
die  unmarried.  He  has  taken  upon  him  to  convey  every  thing :  though 
he  has  unluckily  left  out  the  most  proper  word  possibility.  It  is  true,  he 
had  no  immediate  claim  or  demanci;  but  the  word  claim  may  describe  it 
inprasenti  or  fuluro  ^  and  there  is  a  covenant  for  further  assurance.  This 
therefore  is  well  described;  and  it  is  incumbent  on  this  court  to  make 
the  most  liberal  construction  for  its  taking  eflbct,  because  it  is  in  the  case 
of  a  younger  child. 

The  plaintiff  therefore  has  no  right  to  this  redemption  for  £500,  as  he 
claims  by  bb  bill :  but  it  must  be  dismissed  with  costs. 
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Preientation  to  a  living.  Twenty-five  trustees  were  to  meet,  and  to  present  and  elect  t 
clergyman— one  dies ;  the  rest  aroeaually  divided ;  half  being  in  favour  of  A*  the 
rest  voting  for  B.  Upon  the  deatP  ot  tho  supporters  of  tho  latter,  the  friende  of  A, 
meet  and^ign  a  prjesentatioii  for  bioA  This  is  void  at  law,  and  cannot  be  supported  in 
equity.  There  should  have  been  a  distinct  notice  for  the  meeting  of  alL  A  direction 
that  the  trustees  should  meet  for  such  purpose  "^within  four  month^r  from  the  death  of 
an  ineambent,  does  not  prevent  their  meeting  after  that  time.  Trustees  cannot  make 
proxies  to  vote  in  such  a  personal  trust  as  the  above ;  (hough  if  a  choice  were  regularly 
made  at  a  proper  meeting,  they  might/or  the  mere  purpose  of  signiytg  the  presentatioiu 
Oisusage,  evidence  of  abandonment  by  eonseni^  as  to  part  of  a  constitution,  which  aroH 
from  consent.     ^ 

An  information  not  to  bo  dismissed,  though  the  relief  prayed  is  wrong,  if  any  directions  ne- 
ceMaiT.    See  Attomey-Oeneral  v.  Parker,  ante,  43. 

Where  the  right  to  affect  a  minister  should  not  devolve  on  tho  parish  at  large. 

Two  bills  were  brought  relating  to  the  election  of  a  minister  for  the 
parish  of  Leeds. 
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By  a  decree  of  Lord  Chancellor  Bacon^  twenty-five  of  the  principal  in- 
habitants of  the  parish  were  to  present  and  elect  a  proper  person :  being 
thereby  appointed  trustees  to  meet  for  that  pufpose  within  four  months 
after  the  death  of  the  incumbent ;  with  directions  to  keep  the  trust  filled 
up :  and  this  presentation  by  them  or  the  major  part  of  them  was  to  be  ap- 
proved of  by  certain  assistant  preachers. 

The  last  mcumbent  died  in  February^  1745,  but  it  happened  that  by  the 
death  of  Sir  William  Milner,  one  of  the  trustees,  a  short  time  before," 
there  was  then  an  equal  number  of  trustees,  who  upon  notice  given  in 
the  church  to  consider  the  method  of  proceeding,  met  22d  March,  1745. 
The  candidates  proposed  were  Mr.  Scott  and  Mr.  Kirkshaw,  They  were 
equally  divided,  twelve  against  twelve,  so  that  then  there  was  no  election. 
Thus  it  rested  till  the  latter  end  oT  Ju/y,  1746  ;  when  one  of  the  trusteies 
who  voted  for  Kirkshaw  died :  upon  notice  of  whicfi  August  6th,  the 
friends  of  Scott  defermined  to  meet  on  the  7th ;  at  which  meeting  seven 
of  them  were  present  in  person ;  and  five  more  by  proxy,  and  signed  the 
presentation  of  Scott ;  which  they  sent  to  the  other  trustees,  who  did  not 
think  fit  to  sign  it. 

The  first  bill  was  by  Scott,  as  principally  concerned,  and  the  trustees 
voting  for  him ;  the  end  of  which  was  singly  to  establish  his  election,  and 
to  compel  the  other  trustees,  who  differed,  to  join  in  the  presentation  of 
Scott,  to  make  an  effectual  legal  .presentation  to  the  Archbishop  ordinary 
of  the  diocese,  to  compel  an  induction. 

The  second  was  an  information  at  the  relation  of  Kirkshaw,    [  414  ] 
and  several  other  inhabitants  of  the  parish,  to  establish  an 
election  set  up  for  him  in  the  inhabitants  of  this  parish  at  large,  and  for  a 
regulation  of  the  charity. 

Lord  Chancellor. 

The  first  bill  must  be  determined ;  for  \i Scott  had  gained  a  right  under 
his  election,  it  puts  the  other  out  of  the  case. 

This  is  one  of  chose  cases,  which  proves  the  wisdom  of  the  general  eccle- 
siastical constitution  of  this  country  in  vesting  the  right  of  collation  to  a 
living  in  general  in  the  bishops  of  the  several  dioceses,  or  in  the  patron  of 
the  particular  church ;  which  is  supposed  to  arise  from  endowment ; 
which  may  be  by  accident.  And  it  appears  that  when  people  to  amend  / 
in  particular  cases  go  out  of  that  general  rule,  it  is  commonly  attended  . 
with  inconveniences.  In  speculation,  the  election  of  ministers  by  the  peo- 
ple sounds  well,  but  it  is  not  toT)e  so  considered  as  in  Republicd  Plaiofti'^  ; 
Mtttis  plain  that  some  inconveniences  arise,  either  with  bad  effects  in 
the  manner  or  circumstances  of  that  election,  or  with  law-suits,  as  in  this 
case,  by  going  out  of  the  general  rule,  to  create  a  particular  benefit  to 
the  parish. 

As  to  the  election  of  Scott,  that  depends  upon  what  was  done  at  the  two 
meetings:  and  on  the  best  consideration  1  can  give,  I  see  no  ground  in  law 
or  equity  to  support  his  election.  It  may  be  unfortunate  for  this  parish, 
when  either  of  these,  to  whose  character  there  is  no  objection,  might  have 
made  a  very  proper  minister.  But  the  court  must  consider  the  question  of 
right  It  is  admitted  on  all  sides,  that  in  point  of  law  the  presentation  of 
ScoU  has  been  invalid;  and  the  law  is  certainly  so ;  and  therefore  a  quare 
impedit  brought  on  that  foundation  could  not  be  maintained ;  all  the  tmi* 
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tees  being  in  point  of  law  joint-tenants  of  this  advowson :  and  then  the 
ordinary  is  not  compellable  to  accept  the  presentation ;  for  he  may  refiue 
or  accept  it    This  bill  therefore  is  brought  to  supply  the  defect  of  that 

1  presentation  in  a  court  of  equity,  insisting  that  there  is  sufficient  ground 
or  that,  and  to  compel  the  other  trustees  to  join  in  the  presentation.  If 
tlie  election  is  not  good  in  point  of  law,  it  is  incumbent  on  a  court  of  equity 
to  see  that  every  thing  was  rightly  transacted  in  that  election.  There  may 
be  a  case  in  wluch  an  election  might  be  in  strictness  of  law  r^ular,  and 
yet  such  circumstances  might  be  in  it,  as  would  not  induce  a  court  of  equi- 
ty to  compel  the  other  trustees  to  join  in  it ;  for  whoever  comes  into  a 
court  of  equity  to  supply  legal  defects,  must  come  on  equitable  grounds, 
and  Aew  every  thing  to  be  fair,  which  I  do  not  see  here.  This  brings  it 
to  the  question  whether  here  has  been  a  sufficient  valid  election  of  Scott? 
What  I  ground  myself  upon  is,  that  the  decree  requires  not  only  a  pre- 
sentation, but  election ;  which  puts  an  end  to  what  was  insisted 
[  415  ]  upon,  that  this  being  but  a  presentation,  if  any  one  or  two  of  the 
trustees  had  met  and  signed  an  instrument  of  presentation,  they 
mieht  have  sent  it  about  to  the  houses  of  the  others:  But  the  decree  re- 
quures  a  previous  election ;  in  order  to  which  there  myst  be  a  meeting  and 
assembly.  It  happened  fortunately  for  the  parish,  that  isd  the  death  of 
the  last  incumbent  the  number  of  trustees,  which  it  was  intended  should 
be  odd,  was  then  equal:  the  duty  of  electors  at  meeting  was  to  see  and 
hear  the  proposal  oi  any  candidate  that  should  o0er;  and  to  judge  of  their 
merits,  and  offer  reasons  as  to  their  fitness.  I  consider  what  was  done 
subsequent  to  the  death  of  the  trustee  who  voted  for  Kirkshaw,  and  the 
meeting  on  seventh  of  August,  really  and  in  fact  as  carrying  on  the  former 
election ;  and  several  objections  have  been  made  to  this  meeting  and  this 
act 

As  to  the  first  objection,  that  the  meeting  was  held  after  the  four  noonths ; 
that  I  am  of  opinion  is  not  sufficient ;  for  though  it  is  true  there  is  such  a 
direction  in  the  decree,  yet  that  is  only  directory ;  and  if  all  the  survivir^ 
trustees  had  met  after  the  four  months  on  a  proper  summons,  it  would  be 
very  good ;  and  proper  to  be  compared  to  the  case  of  the  Borough  of 
Landsdown  in  Roll.  Mr.  which  has  been  since  held  to  be  law,  where  the 
election  was  to  be  by  a  select  number  within  eight  days,  and  they  did  not 
me6t  till  long  after :  it  was  held  only  directory,  and  that  by  their  constitu- 
tion they  had  a  general  power  of  electing.  So  here  the  trustees  havii^ 
the  advowson  in  them,  it  was  incident  to  that  legal  estate  vested  in  them, 
it  was  not  intended  to  take  away  that  right ;  and  the  ground  was  in  that 
case,  that  the  words  were  affirmative  and  not  negative. 

The  next  objection  is,  that  there  was  no  approbation  of  assistant  preach- 
ers, as  required  by  the  decree ;  but  I  am  of  opinion  that  is  not  an  objec- 
tion in  this  election.  It  is  true,  that  it  is  a  direction  by  consent  in  that 
decree :  But  it  has  not  been  observed  for  a  long  time ;  and  plain  that  from 
the  Restoration  to  this  day  there  has  been  no  regard  to  it  This  was  a 
trusty  a  right,  a  patronage,  vested  in  them  for  benefit  of  the  parish ;  not 
80  88  to  create  a  devolution  to  the  pari^ioners  in  general ;  for  the  sense  of 
the  decree  was  to  avoid  that  As  this  direction  was  for  the  benefit  of  the 
parish,  and  arose  by  consent,  it  may  be  laid  aside  by  common  consent: 
and  the  general  disusage  is  an  evidence  of  such  consent  to  lay  aside  that 
part  of  the  constitution  as  useless.    It  is  to  be  compared  therefore  to  the 
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case  of  a  presumed  by-law.  Where  in  a  corporation  the  election  is  vested 
in  the  corporation  in  general,  on  particular  circumstances  annexed,  and  aC- 
terwards  that  election  vested  in  a  select  number,  and  those  particular  cir* 
cumstances  discontinued ;  the  courts  of  law  presume  an  ancient  by-law  to 
vary  the  constitution ;  the  law  allowing  a  presumed  by-law  in  writing,  which 
does  not  appear,  in  order  to  support  it  So  here  will  I  presume  a  com- 
mon consent  of  the  trustees  and  parishioners  to  lay  aside  that  custom,  and 
will  not  throw  that  imputation  upon  all  the  elections  made  in  this  parish 
since  that  time,  and  on  the  several  Archbishops  who  have  inducted  since, 
as  being  invalid  and  contrary  to  that  trust;  for  that  I  must  say,  if  I  say 
this  election  is  void  for  want  of  these  assistants.  And  indeed 
very  unnecessary  was  it  to  have  them:  nor  does  it  appear  to  [  416  ] 
have  arisen  from  the  opinion  of  Lord  Bacon^  but  by  common 
consent;  and  may  be  laid  aside  by  consent,  of  which  this  long  usage  is 
evidence 

The  next  objection  is  from  the  nature  of  the  thing,  that  what  was  done 
then  was  no  election;  and  it  does  not  appear  that  it  was;  the  evidence 
resulting  only  to  be  a  meeting  agreed  to  be  had  by  these  twelve,  including 
their  proxies,  to  confirm  those  votes  given  before,  not  to  consider  of  new 
candidates,  and  to  go  to  a  fair  regular  election,  but  by  taking  advantage 
of  the  death  of  that  trustee.  And  it  has  not  the  nature,  quality  or  appear- 
ance of  an  election. 

But  supposing  it  had  ;  the  next  objection  is,  that  there  was  not  euf* 
ficient  notice  of  this  meeting ;  to  which  two  answers  are  given :  that 
none  was  necessary ;  and  next  that  if  it  was,  there  was  sufficient.  I 
am  clearly  of  opinion,  that  in  order  to  an'election  under  this  constitution 
and  trust,  notice  of  the  meeting  for  election  was  necessary :  from  the  na- 
ture of  an  election,  which  must  be  free,  and  at  which  all  persons  who 
have  a  right  to  appear  ought  to  have  an  opportunity  to  be  present,  to  ef- 
fectuate the  ends  of  it.  It  is  so  in  all  elections  in  corporate  bodies, 
whether  to  be  made  by  the  corporation  at  large,  or  by  select  numbers : 
unless  where  an  election  is  to  be  at  a  charter-day,  fixing  a  particular  day ; 
for  there  every  member  is  bound  to  take  notice  of  that  aay.  But  if  no 
charter-day  notice  must  be  given ;  and  that,  whether  the  persons  who 
are  to  meet  and  act  are  all  on  a  par,  and  of  equal  authority  ;  or  whether 
there  is  a  presiding  person  or  not.  It  must  be  given,  either  a  special  no- 
tice, or  a  general,  established  by  usage ;  it  is  not  material  which ;  for  if 
it  is  such  an  act  as  amounts  to  notice,  it  is  sufficient.  It  cannot  be 
said  the  major  part  of  these  twenty'four  could  have  met  where  they 
please,  and  gone  to  an  election,  and  bound  the  rest ;  the  major  part  may 
meet  indeed,  and  bind  the  whole ;  but  not  without  notice,  at  any  time  or 
place ;  for  the  consequence  then  might  be,  that  thirteen  might  meet,  and 
seven  of  those  thirteen  would  bind  the  whole  twenty-four.  But  it  is  said, 
that  by  this  decree,  there  is  no  direction  concerning  notice ;  no 

i)er8on  whose  particular  duty  is  to  give  it ;  which  is  true :  and  [  417  ] 
br  that  a  case  in  Carter  is  cited.  But  it  is  not  to  be  compared 
to  the  case  of  a  condition,  which  stands  on  a  different  foundation ;  for 
wherever  there  is  a  condition  in  a  will  or  settlement,  it  is  a  quality  of  the 
right,  of  which  the  person  taking  under  it  is  bound  to  take  notice.  It  is 
true  that  a  case  n^ay  be  put  in  which  they  may  differ ;  and  some  be  for 
meeting  at  one  time  and  place,  and  others  at  another.    I  think  those 
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trustees  who  first  give  notice  should  take  place ;  aud  it  is  hard  to  suppose 
their  notice  should  be  given  at  the  same  instant.  It  is  properly  compar-^ 
ed  to  an  arbitration :  suppose  a  reference  to  five  arbitrators ;  the  major 
part  of  whom  are  to  meet  and  determine ;  they  nmj  meet  and  bind  the 
rest  Yet  in  that  case  all  these  objcctioas  arise ;  not  having  more  authori- 
ty to  give  notice  than  the  other ;  the  first  notice  should  take  place.  But 
the  law  requires  it  should  be  given ;  and  several  cases  have  been  before 
this  court,  where  such  an  election  for  ministers^  or  for  any  other  purpose^ 
being  vested  in  a  number  of  trustees,  it  is  always  required.  Next  the 
evidence  insisted  on  of  a  sufficient  notice  taken  in  its  farthest  extent,  is  not 
sufficient  :.the  law  presumes  persons  who  meet  to  elect  to  act  reasonably ;. 
and  that  the  reasons  and  arguments  offered  by  one  would  influence  the 
others ;  therefore  the  not  giving  an  opportunity  to  one  to  meet,  avoids  the 
election,  as  has  been  frequently  determined.  Other  candidates  might  be 
proposed ;  which  ought  to  have  been  taken  into  consideration ;  and  the 
majority  of  the  whole  number  might  have  agreed  therein ;  for  I  am  not 
to  presume  they  all  intend  to  adhere  to  their  former  opinion. 

Another  objection  which  deserves  consideration,  as  I  may  be  obliged  to 
give  some  directions  about  it,  is  as  to  the  proxies :  first,  that  by  law  no- 
proxy  oi^ht  to  be  admitted  to  vote.  Next,  that  if  they  ought,  there  was. 
not  a  sufficient  number  to  give  Scoit  a  majority,  by  making  up  the  number 
twelve ;  for  that  one  of  the  proxies  vote  was  void,  as  the  person  who  gave 
him  a  letter  of  attorney  appeared  himself.  There  is  no  evidence  that 
proxies  were  admitted  before  in  this  election ;  but  the  trustees  agreed 
among  themselves  to  vote  by  proxy ;  and  if  it  rested  on  that,  and  they 
had  met  regularly,  they  might,  1  doubt  not,  have  made  proxies  to  sign, 
the  presentation ;  for  it  is  true  that  a  trustee  who  has  a  legal  estate  vest- 
ed in  him,  may  make  an  attorney  to  do  legal  acts ;  and  I  should  have  been, 
unwilling  to  avoid  the  election  upon  that  head,  if  it  had  been  in  pursuance 
of  that  agreement ;  but  it  was  not  so.  Here  is  a  personal  trust ;  the  de- 
cree  has  directed  the  election  should  be  by  the  trustees  or  the  major  part ; 
if  then  the  trust  must  be  executed  by  the  major  part,  which  requires 
judgment,  there  is  no  instance,  where  a  trustee  is  allowed  to  make  a  proxy 
to  vote  in  a  personal  trust  of  this  kind :  the  trustees  were  them- 
[  418  ]  selves  to  judge  of  the  qualifications  of  the  candidates,  and  could 
not  delegate  that  judgment  to  others,  but  ought  to  exercise  it 
themselves.  Then  as  to  the  next,  I  doubt  whether  that  proxy  did  subsist 
to  give  a  vote,  and  should  have  thought  it  was  determined  by  the  party's 
meeting,  but  it  is  not  necessary  to  give  an  opinion  about  that  1  think 
these  proxies,  so  far  from  being  the  better  for  the  name  of  the  particular 
person  for  whom  they  are  to  vote  being  given,  they  are  the  worse  for  it ; 
the  trustee,  who  does  so,  determining  himself  without  hearing  his  brother 
trustees.  On  these  reasons  the  election  of  Scott  is  not  to  be  supported : 
consequently  that  bill  must.be  dismissed  absolutely. 

As  to  the  information,  that  is  not  to  be  dismissed,  whether  what  is 
prayed  is  properly  prayed  or  not ;  for  though  the  particular  relief  prayed 
is  wrong,  the  information  by  the  Attorney-Gmeral  is  not  to  be  dismissed,  if 
that  charity  wants  any  direction.  Then  it  prays  the  establishing  the 
popular  election  of  Kirkshaw ;  which  I  cannot  do,  being  contrary  to  the 
sense  of  Liord  BacorCs  decree ;  which  is,  that  for  the  more  orderly  and 
peaceable  election,  it  should  be  in  this  manner,  the  cure  being  great,  and 
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the  parish  large ;  pointing  out  the  reason  of  vesting  the  election  in  a  par- 
ticular number,  and  directing  that  the  trust  should  be  filled  up ;  this  in- 
stitution being  merely  to  avoid  a  presentation  at  large.  Then  a  court  of 
equity  will  nol  say  that  cestui  que  trust  shall  present,  contrary  to  this 
trust ;  nor  unless  compelled  to  it  by  a  plain  absolute  right,  establish  a  po- 
pular election  of  a  minister  in  this  large  parish ;  which  is  the  worst  way 
of  nominating;  and  what  all  courts  should  avoid  if  possible:  there  is  no 
ground,  at  least  in  a  court  of  equity,  to  say  there  is  a  devolution  upon  the 
parish  at  large.  My  opinion  then  is  to  do  what  the  trustees  shouki  have 
done ;  to  direct  the  number  of  trustees  to  be  filled  up  properly,  and  then 
to  go  to  election ;  agreeable  to  the  case  of  the  Attorney-General  at  the  re- 
iation  of  Kinvtr  parish  in  Staffordshire  v,  Foley  (1),  in  the  Hoiue  o/Lords^ 
in  which  I  was  of  counsel.  Foley  had  from  the  heir  of  the  surviving 
trustee  got  a  conveyance  to  himself  of  the  term ;  the  question  was  whether 
the  advowson  of  the  parish  was  not  in  trust  for  the  parishioners?  and  it 
was  80  held  by  Sir  Joseph  Jekyly  and  by  Lord  Macclesfitld  on  a  rehearing; 
the  court  taking  it  that  by  the  extinction  of  the  trust  there  was  a  devolu- 
tion to  the  parish,  and  directed  an  election  by  the  parishioners;  which 
was  had,  as  popular  elections  are,  with  great  confusion.  There  was  after 
that  election  an  appeal  to  the  Lords.  December,  1,  1721 ;  who  reversed 
both  decrees,  and  were  of  opinion,  that  though  it  was  originally  a  trust 
for  the  parish,  an  absolute  power  was  vested  in  the  trustees  of  nominating 
such  a  minister  as  they  or  the  major  part  should  think  fit,  in  order  to  avoid 
the  inconveniences  of  a  popular  election :  and  would  not  sufier  upon  the 
notion  of  a  resulting  trust  that  those  inconveniences  should  arise 
again ;  declaring  that  the  surrender  to  Foley  was  a  breach  of  [  419  ] 
trust ;  and  therefore,  the  old  term  being  merged  in  the  inheri- 
tance, a  new  term  should  be  created,  and  vested  in  thirteen  new  trustees 
to  be  approved  of  by  the  court,  who  should  go  to  the  election  of  a  minis- 
ter. This  was  to  avoid  the  inconveniences  this  parish  is  now  running  into : 
it  was  admitted  throughout  that  it  was  a  purchase  by  the  parish  by  contri« 
bution,  asiit  is  in  this ;  and  though  all  the  trustees  were  extinct,  yet  to 
preserve  the  intent,  the  Lords  gave  that  direction.  That  was  a  very 
strong  case,  and  a  very  reasonable  and  right  one ;  and  the  reason  of  it 
falls  in  with  this,  though  this  is  rather  stronger,  as  the  decree  provides  for 
the  continuance  of  the  trustees ;  which  was  not  so  there.  The  election  of 
Kirksharo  therefore  also  is  void,  and  the  information,  so  far  as  it  prays 
that,  ought  also  to  be  dismissed. 

As  to  the  remaining  regulations:  first,  as  to  the  assistant  preachers,  I 
see  no  reason  for  them ;  next  as  to  a  direction  for  a  subsequent  election,  1 
will  direct  two  meetings  of  the  trustees ;  the  first  to  fill  up  the  whole  num- 
ber to  twenty-five,  and  to  appoint  a  subsequent  meeting,  and  give  notice 
thereof  in  writing  to  all  the  trustees.  If  I  make  an  order  that  the  minis- 
ter should  read  such  notice  after  prayers,  I  cannot  compel  him  to  do  it : 
hereafter  therefore,  for  the  more  regular  election,  the  trustee  named  first 
in  such  deed  of  trust  shall,  within  fourteen  days  after  avoidance,  send  such 
notice  to  every  one  of  the  rest 

In  the  argument  for  Kirkshaw  was  cited  Attorney-General  v.  Davy^ 
January  24, 1740  (2),  where  three  persons  being  to  choose  a  chap- 


(1)  7  Bro.  P.  C.  249.  ocUvo  edit 

(2)  2Atk.212. 
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lain  for  Sandford  near  Crediton^  the  question  was  whether  two 

could  nominate  without  all  concurring?  and  that  his  Lordship 

held  in  general  the  three  should  concur.    But  the  usage  might  be 

difierent ;  that  though  it  should  come  out,  and  the  choice  by  two 

might  be  good  on  the  foot  of  the  usage ;  yet  the  third  having  a 

rigiit  to  be  present  must  have  notice,  which  he  did  not  appear  ta 

have  had. 

In  the  present  case  there  was  an  appeal  to  the  House  of  Lords  from  tfaia 

decree,  which  was  affirmed  .by  consent.    And  February  18,   1750,  it 

was  moved  to  make  the  judgment  of  the  Lords  a  standing  order  of  this 

court 

Lord  Chancellor  said,  it  was  necessary  to  do  so,  where  the  Lords  vary 
or  reverse  a  decree  of  this  court,  because  it  is  to  be  carried  into  executkm 
here :  but  he  never  knew  it  so  drawn  up  when  the  decree  was  affirmed 
by  coasent,  and  desired  the  Register  to  see  if  he  could  find  a  precedent  of 
that  kind,  and  if  so,  to  draw  it  up  in  that  manner. 
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(Regr.  Ub.  1749.  A.  fol.  286.) 

Devife,  on  condition  that  the  land  should  go  over  to  another  if  he  did  not  give  a  ralesse 
in  tlu'oe  months  after  teetator^i  death,  dying  in  the  testator's  life-time,  the  devisee  over 
shall  take  instead  of  the  hoir  at  law.  This  being  a  conditional  limitation,  and  not  a 
■triet  condition  (1).    Specific  legacies  of  stock,  et  e  fontrtu 

Argument  on  the  other  point,  as  to  the  legacies  of  stock,  &c. 

Legacies  of  stock  are  specific  or  general  legacies  according  to  the  intent  of  testator  from 
the  will  and  the  circumstances,  whether  he  meant  to  confine  it  to  the  stock  he  then 


Sbrjbaitt  Urliito  devised  his  real  estate  to  his  brother  Goddard  Drling 
and  his  heirs,  on  this  express  condition,  that  within  three  months  after  his 
decease,  he  should  execute  and  deliver  to  his  trustee,  a  general  release  in 
fiUl  words,  of  all  demands  which  he  might  claim  on  Ms  estate  or  any  part, 
for  what  cause  soever.  But  if  his  brother  should  neglect  to  give  such  re- 
lease, the  said  devise  to  him  should  be  null  and  void  to  all  intentB, 
and  in  such  case  he  devised  it  to  Richard  Ward  and  his  heirs  and  assigns  for 
ever. 

He  gave  some  bequests  to  his  sister ;  and  in  the  end  of  the  will  there 
was  a  clause,  that  what  was  given  to  Goddard  Urling  and  his  sister  should 
be  taken  in  full  satisfaction  of  the  claims  and  demands  which  they  or  either 
of  them  could  make  on  any  part  of  his  real  or  personal  estate ;  and  upon 
this  express  condition,  that  the  sister  and  her  husband  and  the  brother, 
within  three  months  after  his  decease,  executed  a  general  release  of  all 
manner  of  actions,  causes  of  action,  debts,  claims,  challenges  and  demands 
whatsoever,  in  law  or  in  equity,  against  his  trustee  or  his  representatives, 
of,  in,  to,  and  out  of  bis  estate,  real  and  personal. 

(0  3Lev.  1S5.    2Str.  1092.    Feame,  400.    Douglas,  63.    1  Wils.  107.    3  Burr.  1624, 
Talb.  44.    3  Atk.  315.  fand  TheUutton  v.  Woodford,  4  Yea.  227.] 

(1)  See  Afr.  Vesej's  note,  (/;  post,  and  TheUtufn  v.  Woodford,  4  Vee.  227. 
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Goddard  Urling  the  first  devisee  upon  this  condition,  who  happened  to  be 
heir  at  law  (1),  died  in  life  of  the  testator. 

For  defendant  Richard  Ward,  The  testator  by  express  words  intend- 
ed nothing  should  descend  to  the  heir  at  law ;  and  the  estate  never  vest- 
ing in  Goddard^  the  question,  whether  the  limitation  over  can  take  efiectt 
Which  will  depend  on  the  distinction,  if  it  is  on  a  precedent  limitation, 
^which  by  what  means  soever  being  set  out  of  the  way,  the  limitation  over 
may  take  efiect:  or  upon  a  preceding  condition  or  contingency;  for 
then  it  cannot,  unless  that  condition  first  happens  or  exy t ;  as  in  de- 
vise of  an  estate  if  ^.  goes  to  Rome^  That  it  meant  the  former,  appears 
from  the  nature  of  the  devise,  as  well  as  from  general  observations  of  the 
will :  and  in  that  case,  if  the  precedent  estate  determines  any  other  way, 
the  limitation  over  always  take  efiect ;  as  in  a  limitation  for  Ufe,  remain- 
der in  tail  to  the  first  and  every  other  son,  remainder  over :  though  the 
first  son  never  came  in  esse  the  remainder  takes  effect  Suppose  a  gift  to 
one  for  life,  and  after  his  death  remainder  over,  if  forfeiture,  &c.  deter^ 
mines  it,  it  goes  over :  A  gift  to  a  Monk,  and  after  his  death  over :  it  goes 
over  immediately.  So  that  it  is  immaterial  whether  determined  on  the 
event  in  view  of  the  grantor,  by  death,  or  being  void  ab  initio ;  nor  is  the 
order  of  the  words  of  giving  a  precedent  or  subsequent  limita- 
tion considered  In  Jones  v.  Westcomb  (2),  Lord  Harcourt  [  421  ] 
held  the  devise  over  good,  though  the  first  contingency  never 
took  effect  *  The  same  will  come  in  question  again  in  An- 
drews v.,  f\ilham  (3),  upon  the  term,  June  20,  1738,  in  B.  R.  when  Lee^ 
C  J.  delivered  the  opinion  of  the  whole  court,  <'  that  the  limitation  over 
^  to  the  sister  was  good,  and  that  the  devise  to  the  infant  being  inefiectual 
**  was  out  of  the  case,  and  the  law  the  same,  whether  the  devise  imme- 
**  diately  preceding  the  limitation  over  was  originally  void,  or  became  so 
^  by  non-existence  or  non-entity  of  the  person ;  for  that  since  the  law  al- 
^  lows  such  a  limitation  over,  it  allows  the  waiting  for  it;  that  it  was  an 
**  executory  liolitation,  which  are  all  on  some  contingency  on  the  failure  of 
^  a  preceding  limitation,  and  none  of  them  takes  in  all  the  ways  of  fail- 
**  ing,yet  it  was  the  same  thing.  Nor  was  it  necessary  the  devise  to  the 
**  sister  should  take  effect  inmiediately,  and  that  the  case  o{  Glascock  v.  fVar- 
**  ren  in  Comberbach  was  distinguishable  from  that  case.''  But  in  Fon- 
nereau  v.  Fonnereau  (4)  your  Lordship  said  the  record  of  that  case  could 
not  be  found ;  and  therefore  it  is  of  suspicious  authority.  This  being  the 
determination  upon  the  leasehold  part  of  the  estate,  an  ejectment  was 
brought  in  C.  A  on  the  real  estate  between  Roe  v.  Wicket,  where  the 
opinion  of  Willes,  C.  J.  and  the  rest  of  the  court,  except  Fortescue,  J. 
(who  Jifiered,  but  did  not  hear  the  argument)  was, "  That  it  might  be  either 
"  a  limitation  or  a  condition ;  but  the  question  was,  whether  when  an  es- 
"  tate  is  devised  on  three  contingencies,  the  devisee  shall  have  it  though 
**  none  of  them  had  happened ;  and  this  in  disherison  of  an  heir  at  law ; 
**  another  contingency  having  happened,  that  no  child  was  born ;  as  to 

*  Lord  Chancellor  laid,  that  though  the  child'i  dying  without  inue  is  not  mentioned 
in  any  of  the  printed  booke,  the  case  was  lo. 

(1)  See  post,  423. 

(2)  Prec  Ch.  316.  and  1  Eq.  Ab.  S55. 

(3)  Vide  1  Wils.  107.  and  3  Burr.  S624. 

(4)  3Atk.  315. 
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**  which  there  was  no  direction  in  the  will,  which  was  casus  tnnissta  ;  and 
**  the  rule  was,  that  an  heir  is  not  to  be  disinherited  but  by  express  words 
**  or  necessary  implication  :  so  that  upon  this  ground  the  devise  could  not 
**  take  effect ;  that  it  was  given  over  on  a  contingency  not  happening :  and 
''  that  Andrews  v.  Fxdham^  being  a  determination  upon  the  leasehold,  wa» 
'*  distinguishable :  the  plaintiff  there  had  assented  to  the  devise  over,  and 
''  therefore  was  concluded :  and  that  there  was  a  difference  of  construe- 
*^  tion  between  the  leasehold  and  freehold,  because  of  the  favour  shewn  to 
'^  an  heir  at  law.''  The  parties  not  being  satisfied  with  this  determina- 
tion upon  the  freehold,  by  which  it  was  distinguished  out  of  the  twa  for^ 
mer  cases,  another  ejectment  was  brought  between*  Gulliver  v.  Wicket  ut 
(1)  B.  R.  Mich.  19  G.  2.  when  Lee,  C.  J.  gave  the  opinion  of  the  whole 

^'  court,  "  That  (he  consequent  devise  was  to  be  considered  as  a 
[  432  ]    ''  limitation  subsequent ;  the  first  as  a  preceding  limitation  (not  a 

"  condition  or  contingency)  which  whatever  way  it  was  laid  out  o€ 
**  the  case,  the  other  took  effect"  A  question  like  ttuscame  before  your  Lorcf- 
ship  in  Fonnereau  v.  Fonnereau :  where  the  testator  limited  over  in  case 
of  issue  all  dying,  without  putting  the  case  of  there  being  no  issue  at 
all :  and  though  there  was  no  issue,  it  was  held  the  subsequent  limitation 
should  take  effect  In  Lord  Townsend  v.  ^she  (2),  May  14,  1745,  two 
shares  in  the  J^ew  River  Company  were  settled  on  Asht  for  99  years  if 
heso  long  lived,  remainder  to  the  children,  remainder  to  A.  B.  and  C  as  Asht 
should  appoint,  remainder  over  to  uses  under  which  the  plaintiff  claimed. 
These  shares  are  real  estate,  and  fines  are  levied  of  them :  and  though  no 
appointment  had  been,  the  limitation  over  was  held  good. 

For  tht  heir  at  law  it  was  insisted,  that  this  was  a  strict  condition ;  out 
of  which  Richard  Ward's  interest  is  to  arise ;  and  before  any  breach  could 
happen,  the  estate  must  first  vest  in  Goddard  Urling^  which  would  have 
been  the  whole  fee ;  and  therefore  not  like  the  cases  where  something 
particular  is  given  before,  as  in  a  devise  to  a  monk,  or  to  A.  for  life ;  in 
which  it  depended  on  the  antecedent  estate;  and  whenever  that  deter- 
oiiped  it  lets  in  the  remaining  interest,  which  arose  out  of  the  original  de« 
vise. 

Lord  Chancellor. 

On  this  will  the  court  is  bound  to  make  such  a  construction  as  to  make 
good  the  plain  intention  of  the  testator,  provided  there  are  words  in  the 
will  for  it,  or  it  can  be  done  consistent  with  the  rules  of  the  court 

The  question  will  very  much  turn  on  this ;  whether  this  devise  over  is 
to  be  considered,  and  the  contingency  on  which  it  is  given,  as  a  strict  con- 
dition or  a  conditional  limitation  (A) :  for  if  the  former,  it  would  be  very 
difficult  to  maintain  that  the  second  devisee  could  have  the  estate  but  upon 
a  strict  breach  or  non-performance?  If  the  condition  had  been  perform- 
ed, or  it  became  impossible  by  act  of  God,  that  cannot  be :  but  if  it  be  a 

(k)  2  Brown,  67.    Ibid.  73.    Sir  Lloyd  Kenyan  »aid,  there  were  many  caaef  rendered 

impoeiible  to  be  done,  and  jet  the  eiUte  shall  not  veet 

(1)  Vide  1  WUs.  105. 

(2)  3  Atk.  336. 
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conditional  limitation,  the  consideration  is  difierent* ;  and  I  know  no  case 
of  a  remainder  or  conditional  limitation  over  of  a^real  estate,  whether  bj 
way  of  particular  estate  so  as  to  leave  a  proper  remainder,  or  to  defeat 
an  absolute  fee  before  by  a  conditional^  limitation ;  but  if  the  precedent 
limitation,  by  what  means  soever,  is  out  of  the  case,  the  subsequent  limi- 
tation takes  place :  and  I  am  of  opinion,  this  must  be  so  con- 
[  423  ]    strued. 

If  it  is  a  condition  strictly,  it  is  subsequent ;  because  the  estate 
would  vest  Goddard  Urling,  and  to  be  defeated  by  what  might  happen  after- 
ward. But  that  is  not  the  construction  in  this  case,  and  never  is ;  for  if  there 
is  a  devise  to  a  stranger^  not  the  heir  as  law,  upon  a  condition  subsequent ; 
the  devisee  overcannot  take  advantage  of  the  breach;  for  the  benefit  thereof 
IS  not  deviseable,  but  must  go  in  privity  tcr^j^  heir  at  law  of  the  grantor, 
who  must  enter  for  the  breach,  not  the  flevisee:  though  in  some  cases 
perhaps  a  court  of  eqvtty  m%ht  make  the  heir  a  trustee  for  the  devisee. 
Therefore  wherVan  estate  is  devised  paying  a  sum  of  money ;  and  if  not 
paid,  over  to  another:  it  is  a  conditional  limitation  to  effectuate  the  de- 
vise, not  a  condition,  according  to  Co.  Lit.  But  this  is  a  stronger,  because 
the  devise  is  to  the  heir  at  law ;  who  being  the  only  person  to  take  the 
advantage,  and  if  he  survives  the  testator,  must  be  supposed  to  be  in  pos- 
session by  the  devise,  must  enter  on  himself:  then  bow  could  this  condi- 
tion be  made  effectual  according  io  law  ?  It  will  be  construed  therefore 
a  conditional  limitation  :  and  it  ought  to  take  effect,  notwithstanding  the 
words*^Aa(  if  ht  gave  not  surh  release  it  should  be  null,  &c.  If  it  is  to  be 
construed  as  a  strict  condition,  what  is  insisted  on  for  the  plaint!^  that 
there  must  be  a  strict  breach  or  forfeiture  io  fact  agreeable  to  the  words  to 
make  the  subsequent  estate  take  effect,  would  be  the  rule.  But  as  it  is 
a  conditional  limitation,  it  comes  to  the  question  whether  it  is  necessary 
every  particular  fact  should  take  place ;  or  whether  it  is  not  to  be  con- 
strued according  to  the  sense  and  intention  of  the  testator,  that  if  in  any 
event  the  first  cannot  take  place,  the  subsequent  should ;  if  so,  the  sub- 
stance of  this  was  the  intent  of  the  testator,  that  if  no  such  release  was 
executed,  whereby  the  demand  against  his  estate  would  exist,  the  estate 
should  go  over.  And  I  think  the  determination  of  Lord  Harcourt,  and  of 
the  court  of  fi.  R.  in  the  first  case  upon  the  term,  that  it  was  a  good  limi- 
tation though  no  child  born,  considering  it  the  same  as  if  the  testator  had 
said  that  if  no  issue  should  be  of  such  child ;  is  in  point :  but  more  strongly 
the  deterndnation  of  B.  R>  in  the  last  case  upon  the  freehold.  The  cases 
put  of  a  remainder  on  a  particular  estate  are  admitted :  but  it  is  said  they 
dififer  from  a  conditional  limitation,  to  introduce  an  executory  or  springing 
devise  after  a  fee.  I  do  not  find  any  authority  to  warrant  that  distinction ; 
for  Jones  v.  fVestcomb,  is  a  strong  authority,  that  the  construction  ought  to 
be  the  same,  whether  it  is  on  a  remainder  so  limited  on  an  estate  which 
never  takes  elTect,  or  whether  it  is  a  contingent  limitation  after  a  fee ;  for 
in  that  case  it  was  so  in  respect  of  the  freehold,  notwithstanding  the  de- 
vise for  life  which  was  precedent  to  the  limitation  in  fee  to  the  child  in 
his  heirs,  after  which  comes  the  limitation  to  the  subsequent  devisees.  As 
that  fee  to  the  child  stood  before  the  limitation  over  to  the  persons  claim- 
ing, the  precedent  estate  for  life  did  not  alter  the  case ;  because  there 
was  a  complete  disposition  of  the  fee  before  the  devise  over,  if  the  child 

*  Douglas,  487. 
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had  been  born  (1 ).  Therefore,  wkh  all  deference  to  the  contrary  opimoD 
of  the  court  of  C.  B.  Jones  v.  Westcomb  it  in  point ;  concurring 
[  424  ]  with  the  resolution  in  B.  R.  especially  the  last,  which  has  there 
the  advantage,  against  that  single  resolution  in  C.  B.  and  agree- 
ing with  the  opinion  given  by  me  in  (/)  fonnertau  v.  Fonntrtatu  But  this 
case  is  stronger,  from  the  clause  expressly  excluding  the  sister,  now  heir 
at  law,  in  all  events  from  taking  any  other  benefit  than  what  was  given 
by  the  will :  which  is  an  injunction  upon  her  to  release  every  other  claim, 
action,  fyc,  and  this  is  to  be  recovered  by  action. 

The  testator  having  also  bequeathed  some  legacies  of  South  Sea  Stock  ; 
it  was  insisted  they  were  not  specific,  but  general  legacies;  consisting  only 
in  quantity,  and  must  on  a  want  of  assets  abate  in  proportion  with  pecu- 
niary,   lie  used  no  words  app^ing  it  to  the  stock  he  then  had ;  and  if  he 
had  none  at  the  time  of  making  the  will  the  executors  must  have  bought 
it    In  Pierce  v.  Snaveling  [1  Atk.  414.  cited  ante,  ^6.  and  post,  2d  VoL 
563.]  /2.  Roland  devised  two  legacies  of  £5000,  in  old  SoiUh  Sea  annwties^ 
and  the  residue  to.  his  nephew  Snaveling ;  making  Pierce^  one  of  the  lega- 
tees, sole  executor;  the  testator  at  the  time  of  making  the  will  and  at  his 
death  had  but  £5000 ;  the  residuary  legatee  insisted  he  was  not  bound  to 
make  good  the  deficiency,  but  that  the  stock  of  which  the  testator  died 
possessed  should  be  equally  divided :  the  difficulty  was  whether  it  was  a 
specific  legacy :  for  then  this  £5000  stock  alone  could  be  applied,  and  none 
could  be  bought    Sir  Joseph  Jekyl  held  that  the  £5000  should  be  equally 
divided  between  the  two  legatees,  because  it  was  a  specific  legacy,  and  no- 
thing more  could  be  added  to  it,  and  because  one  would  be  defeated  es^ 
tirely.    As  in  a  devise  to  A,  and  his  heirs,  and  in  another  part  of  the  will 
ttie  same  estate  to  fi.  and  his  heirs,  the  better  opinion  is  they  should  be 
joint-tenants.    When  it  came  before  your  Ijordship  you  held  it  not  a  spe- 
cific devise,  but  that  each  should  have  £5000  stock  out  of  his  estate ;  he 
not  giving  his  South  Sea  stock  he  had  at  that  time,  but  so  much ;  there  be> 
ing  a  great  difference  in  the  dvU  law,  where  a  thing  is  given  by  the  name 
of  9uun :  but  the  principal  dbtinction  was  between  a  specific  legacVf  which 
is  a  gift  of  the  thing  the  testator  has,  and  a  legacy  of  a  species  of  things ; 
which  is  the  giving  only  so  much  of  the  sort  of  goods  the  testator  has,  and 
can  be  made  good  out  of  his  estate  by  purchase ;  the  other  cannot    There- 
fore you  directed  £5000  stock  should  be  bought,  to  enable  the  executor  to 
make  good  both  legacies ;  this  is  in  point ;  the  only  difference  being,  in  that 
'Case  there  was  this  natural  objection,  if  to  be  considered  as  a  speoific  legacy, 
viz.  the  absurdity  in  the  testator's  giving  the  thing  he  had  not    But  that 
was  not  the  only  nor  the  principal  argument    Supposing  the  testator  had 
sold  any  part,  the  executor  must  have  purchased  to  make  it  up :  and  the 
testator  might  have  had  this  in  view,  not  to  tie  himself  down  from  selling 
this  stock ;  on  the  other  side  not  to  let  the  legatee  sufier  by  having  it  liable ; 
for  if  it  was  a  specific  legacy,  the  testator's  selling  out  would  have  been  an 
ademption  (m).    Ashion  v.  Ashton^  Nov.  24,  1735,  was  cited  in  that  case 
against  the  opin^n  your  Lordship  was  of;  Lord  Talbot  holding  it  a  specific 

(0  3  Atk.  316. 
(m)  3  P.  Wmi.  386. 

(1)  See  Feame  Ex.  Dev.  388. 


1749-50.J  AVSLTN  V.  WARD.  425 

l^cy,  not  in  quantity  only:  but  there  appeared  plainly  the  intent 
ofihe  testator  was  so,  irom  the  words  in  the  trust,  to  sell  as  soon  as  ma}/ 

Lord  Chakoslloiu 
In  this  case,  notwithstanding  (n)  Pierce  v.  Snavelingj  these  are  specific 
legacies.    It  is  true  I  determined  there  contrary  to  the  Master  of  the  Rolls 
that  they  were  to  be  considered  as  general  legacies,  conasting  in  quantity 
only,  and  not  to  be  referred  to  the  stock  the  testator  was  possessed  of;  it 
appearing  he  knew  all  the  circumstances  of  his  estate,  and  could  not  make 
a  mistake  in  computation,  nor  intend  to  give  £10,000  out  of  £5000  but 
plainly  intending  to  give  each  legatee  £5000,  and  therefore  it  should  be 
made  up  out  of  the  personal  estate.    *  But  I  did  not  thereby  determine 
that  every  legacy  of  stock  or  annuities  must  be  considered  not  as  specific,, 
but  general  and  consisting  in  quantity  onlv  (2).    It  is  said  the  testator  had 
not  said  in  that  case  he  gave  so  much  of  his  South  Sea  annuities:  which 
was  a  reason  relied  on  in  that  determination,  insisted  upon  at  the  bar,  and 
taken  notice  of  by  me ;  I  will  repeat  what  I  then  said  by  way  of  cautioor 
It  was  observed  that  the  testator  had  not  described  the  annuities  by  the 
word  fny,  and  did  not  intend  to  confine  it ;  and  though  this  observation 
was  treated  with  little  weight,  and  in  many  cases  it  is  too  slight  to  have 
weight,  and  1  cited  an  authority  in  the  civil  law,  which  lays  perhaps  too 
much  on  the  inserting  my  or  suusy  I  went  not  upon  that  description  or 
words  being  necessary ;  but  that  if  it  appeared  by  any  hint  that  the  testa- 
tor intended  to  give  out  of  that,  it  would  confine  it :  where  nothing  of  that 
sort  appeared,  it  was  to  be  considered  as  a  general  legacy.    And  I  en- 
deavoured to  avoid  making  way  of  caution  added,  ^  I  do  not  intend,  nor 
^  lay  it  down  as  an  invaris^ble  rule,  that  in  all  cases  of  devises  of  stock  they 
''are  to  be  considered  as  general  legacies;  but  always  according  to  the 
^  will  and  the  circumstances  (o) ;  and  therefore  if  there  is  any  thing  shew- 
''  ing  the  testator  intended  to  confine  it  to  the  stock  he  had  at  the  time  of 
''his  death  it  shall  be  so,  and  will  turn  it  the  other  way,  that  the  intent 
"  may  be  complied  with :  and  for  this  1  agree  perfectly  with  the  resolution 
"  of  ishton  V.  Ashton  (p).'*    Consider  therefore  how  the  present  case  dif- 
fers from  Pierce  v.  Snaveling.    Here  the  testator  was  possessed,  at  the 
making  the  will,  of  a  sum  in  South  Sea  annuities  equal  to  what  he  gives- 
and  more :  and  can  the  court  construe  him  to  intend  that  his  executor 
should  purchase  out  of  the  personal  estate  in  general?    It  ought  to  be 
taken,  that  he  intended  to  give  it  out  of  that  he  had :  and  to  rely  on  the 
word  my  in  laying  too  great  a  stress  upon  it    It  is  true  that  in  Ashton  v. 
Ashton  there  was  another  circumstance  attending,  of  absurdity 
in  supposing  the  testator  meant  a  circuity :  but  it  is  equally  ab-   [  426  ] 
surd  in  the  present  case,  to  suppose  that  the  testator  did  not  in- 

(»)  2  Vol.  661.  623.  Ca».  tamp.  Talb.  152,  1  Atk.  414.  503.  In  2  Brown,  113,  Lord 
Tkurknc  B&id,  nianj  cases  are  determined  contrary  to  this,  and  are  by  Lord  Uardwickt 
himself,  vti .  Punt  and  Snapling.  But  Lord  Hardwieke  seems  to  have  well  considered 
the  circamstances,  and  did  not  mean  to  lay  down  an  invariable  rule. 

♦  1  Brown,  482. 
(o)  2  Brown,  18.  (p)  Talb.  152. 

(1)  Athion  ▼.  Jithion,  Forr,  152,  and  3  P.  Wms.  384. 

(2)  See  1  Roper  on  Legacies,  17,  &c. 
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tend  to  give  out  of  what  he  possessed,  though  he  had  to  the  value  and 
more,  but  that  the  executors  should  purchase.  But  it  is  objected,  that  sap- 
pose  the  testator  had  sold  out  before  his  death,  whether  that  would  have 
made  an  ademption  of  the  legacy,  or  whether  it  should  be  made  good  out 
of  his  general  assets ;  for  if  specific,  it  would  have  been  an  ademption? 
There  is  no  necessity  to  determine  that ;  but  the  court  has  been  loose  in 
respect  of  ademptions  of  legacies  by  a  disposition  in  the  testator's  life ;  and 
it  was  so  held  in  Partridge  v.  Partridge  (1),  that  if  the  testator  gives  part, 
and  sells  out,  and  before  his  death  purchases  other  stock,  this  shall  not  be 
an  ademption,  but  the  other  stock  so  purchased  shall  pass  by  the  will: 
which,  if  compared  to  the  cases  of  land,  would  not  be  so.  That  depends 
on  the  difierence  between  real  and  personal  estate :  that  the  personal  ac- 
quired at  any  time  before  the  death  of  testator  will  pass  by  the  will ;  but 
of  land  the  testator  must  be  seised  at  the  time  of  making  the  will.  But 
here  the  testator  had  more  than  to  answer  it;  made  no  alteration;  and 
intended  therefore  to  give  the  quantity  of  stock  out  of  that  he  was  pos- 
sessed of;  which  is  a  specific  legacy,  which  shall  not  abate  in  proportion 
with  the  rest 

(1)  Forr.  226. 


PLUMMER  V.  MAY,  March  22,  1749-60. 

(Reg.  Lib.  1749.  B.  fol.  25a} 

A  mere  witness  cannot  be  made  a  defendant  fer  discorery  of  what  he  is  examinable  to  f 
unless  he  is  interested.  If  the  bill  charges  he  is  interested,  the  defendant  must  plead  and 
support  it  by  an  answer  denying  that  allegation  ;  and  cannot  demur  (1).  A  party  can- 
not examine  his  own  witness  upon  a  voir  dirt  (2). 

The  bill  was  brought  by  an  heir  at  law,  to  discover  the  circumstances 
of  the  execution  of  a  will  against  the  subscribing  witnesses ;  one  of  whom- 
demurred  to  the  bill. 

Lord  Chaitcellor. 
The  prmciple  is  right,  that  you  cannot  make  one  a  defendant  to  a  bill' 
who  is  merely  a  witness,  in  order  to  have  a  discovery  of  what  he  can  sat 
to  the  matter,  though  he  is  properly  examinable  as  a  witness:  which 
would  be  very  mischievous,  and  give  an  opportunity  to  collect  evidence 
any  way  to  contradict  and  encounter  that ;  and  if  that  was  barely  the 
present  case,  I  should  at  once  allow  the  demurrer.  But  as  against  a  party 
mterested,  the  plaintiff  is  entitled  to  have  a  discovery  from  him^  if  he  is^ 
charged  to  be  concerned  in  the  fraud  in  obtaining  it :  and  it  is  not  his  be^ 
ing  made  a  witness,  that  will  prevent  this  discovery. 

^ut  you  seem  to  have  mistaken  your  way,  and  should  have  pleaded  in^ 
stead  of  demurring ;  for  here  is  an  express  charge  that  the  defendants  pre* 

(1)  See,  however,  Fenion  ▼.  Hughu,  7  Ves.  287 ;  eiper  Lord  Eldon,  C.  ia  that  ewm, 
ibid.  289, 290.  There  is  no  further  entry  in  Reg.  Lib.  than  that  the  demurrer  wu  oTttv 
ruled. 

(2)  Sea  7  Ves.  290. 
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'  tend  to  lome  right  or  (r)  interest  under  the  will.  If  you  had  pleaded  to 
these  matters,  and  supported  that  by  an  answer,  denying  the  claim  of  any 
such  interest,  it  had  been  a  good  plea.  But  a  demurrer  must  be 
admitting  every  thing  well  chai^d  to  be  true.  You  have  en-  [  427  ] 
deayoured  to  support  the  demurrer  by  a  disclaim  by  an  answer : 
but  a  demurrer  cannot  be  supported  by  an  answer  as  to  the  matters  de- 
murred to;  because  that  is  bringing  into  it  something  said  on  the  part  of 
the  defendant  to  support  an  allegation,  that  the  charges  in  a  bill  are  not 
sufficient ;  which  is  called  a  speaking  demurrer. 

There  is  sometimes  a  demurrer  for  want  of  parties,  sometimes  a  plea. 
A  demurrer  where  it  appears  on  the  face  of  the  bill :  but  where  it  appears 
by  way  of  averment,  you  must  plead  for  want  of  parties:  every  thing  ne- 
oesaary  to  support  the  demand  in  the  bill  must  be  taken  to  be  true  by  the 
demurrer ;  ano  this  charge  in  the  bill,  that  he  is  a  party  interested,  is  neces- 
mutj.  As  to  the  general  danger  from  such  a  precedent  there  is  no  diffi* 
cuttt ;  for  by  the  distinction  before  mentioned  there  is  a  plain  way,  if  the 
truto  of  the  case  will  bear  it  Any  witness  may  defend  himself  to  such  a 
billy  by  pleading,  and  supporting  it  by  an  answer ;  which  cannot  be  in  a 
demurrer.  This  particular  case  does  not  appear  under  such  circumstances 
thlit  I  will  make  any  strain  to  allow  such  a  demurrer,  and  shut  out  the 
plaintiff  from  having  all  the  lights  consistent  with  the  rules  of  law  and 
equity*  I  am  of  opinion,  there  is  not  sufficient  ground  on  the  face  of  the 
bill  to  allow  the  demurrer. 

The  only  thing  ofiered  deserving  an  answer  is,  that  this  is  such  a  matter 
that  advantage  might  be  taken  of  it  by  the  plaintiff  by  examining  him  as 
a  witness:  tlmt  this  amounts  to  an  examination  upon  voir  dire  :  and  it  is 
true,  such  an  examination  may  be ;  which  puts  him  to  his  own  oath.  But 
flie  plaintiff  is  not  bound  to  examine  on  voir  dire ;  and  that  question  is 
aakM  diverao  tnftit<u,  to  have  another  relief:  for  this  charge  in  the  bill  is 
tuctuas  if  proved,  may  entitle  the  plaintiff  to  have  a  decree  against  him 
fi)r  an  account,  d^.  but  another  answer  is,  an  examination  upon  voir 
dirt  can  only  be  where  produced  as  a  witness  by  the  adverse  party  ;  for  a 
man  cannot  examine  on  a  voir  dire  his  own  witness  produced  by  himseUl 

As  it  stands  now  therefore  the  demurrer  must  be  over-ruled  (1). 

(r)  Whkh  U  nacoMary  for  plaintiff  to  ihew  in  defendant  in  a  bill  for  a  diieavery 
1/.    SVeni.380.    9  Atk.  394.    3P.Wmi.3n. 


(I)  Beo  Lord  fjtfon,  C.^i  obeervationi  on  thii  eaie,  7  Vei.  289, 390 ;  and  note  1,  ante. 
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STAPLETON  v.  C»NWAY,  March  30,  1750. 

(Reg.  Lib.  1749.  B.  fol.  584.) 

Money  charged  on  an  estate  in  JVeoit  held  to  carry  only  EngHth  irUerett  (1).  Tbie  avBt 
which  was  charged  in  favour  of  ^.  held  to  be  included  in  the  bequest  of  a  larger  sam  to 
W.^B  younger  children,  the  testatrix  supposing  that  they  were  entitled  to  the  eharge^  «!• 
ihotigh  it  tfoi  noi  ike  ccue^  and  decreed  that  no  more  should  be  raised  than  the  stun  be- 
queathed.   Plate  passes  under  a  bequest  of  ^  household  goods" 

Interest  sometimes  given  for  the  arrears  of  an  annuity  where  frequent  demand  made* 

A  SUM  of  £2000  being  charged  by  settlement  upon  an  estate  in  Jfeviif 
the  question  'was,  what  rate  of  interest  it  should  bear  (1). 

It  being  insisted  that  where  it  was  discretionary  in  the  court,iiiterestdi£^- 
ent  from  that  of  England  may  be  given,  and  this  being  a  soiii  of 
[  488  ]  money  to  be  raised  out  of  an  estate,  it  must  be  considered  as  coming 
out  of  a  fund  in  that  island,  and  to  bear  the  rate  of  interest  therey 
viz.  £10  per  ctnL  for  so  much  is  the  money  worth  there :  and  this  not 
being  a  debt  or  loan,  stood  clear  of  any  objection  upon  the  statute  of 
usury. 

On  the  other  side  it  was  «aid,  this  was  like  a  common  legacy  carrying 
common  interest;  suppose  it  was  a  legacy  given  in  England^  and  the  tes- 
tator had  charged  it  on  an  estate  in  J)revis,  the  court  could  not  give  £10 
per  cent,  yet  that  is  no  debt 

Lord  Chancellor. 

I  am  of  opinion  there  is  no  ground  to  direct  West  Indian  interest :  where 
it  has  arisen  by  contract  in  America,  by  force  of  that  contract,  agreeable 
to  the  laws  of  those  countries,  the  court  has  been  obliged  to  follow  it ;  but 
where  it  is  a  voluntary  disposition  by  will  or  deed,  and  nothing  said  about 
interest,  and  the  court  is  to  act  according  to  its  discretion,  it  has  never 
given  higher  than  the  legal  interest  in  England,  not  even  upon  a  mort- 
gage made  in  England  on  an  estate  in  t^e  fVest  Indies ;  as  that  would  be 
a  method  to  evade  the  statutes  of  usurt/  in  several  instances.  For  if  there 
is  an  estate  in  the  plantations,  out  of  which  there  could  be  good  security, 
and  the  courts  here  should  suffer  a  mortgage  to  be  made  at  the  interest 
money  carries  there,  that  method  might  foe  to  avoid  the  statutes  of  tiniry  ; 
for  the  contract  made  in  England  would  be  as  much  against  the  statutes 
as  any  other  contract  agabst  what  the  law  allows.  But  this  is  not  the 
question  here,  but  being  to  act  according  to  discretion,  the  court  will  direct 
interest  at  5 percent 

Another  question  was,  whether  interest  should  be  given  for  arrears  of 
an  annuity. 

Lord  Chancellor  said  there  had  certainly  been  cases  where  that  has 
been  given ;  especially  to  a  jointress  for  a  long  and  obstinate  delay  of  pay- 
ment, and  frequent  demand  of  the  money ;  but  it  not  appearing  here  what 
demands  were  made  for  the  money,  he  could  not  direct  interest  for  it ; 
the  utmost  was  to  reserve  it  till  after  the  account  taken. 

(1)  The  sum  was  to  be  raised,  together  with  all  costs,  iec  out  of  a  torm  of  three  hundred 
jears,  for  the  benefit  of  Sir  fP.  S.  at  twenty-one.  There  wa«  no  mention  of  intereet  in  the 
Arust.    R.L. 
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VERNEY  V.  VERNEY,  April  2,  1750. 

(Reg.  Lib.  1749.  B.  fol.  263.) 

8.  C*  Amb,  88. — Leasehold  interest. — Contribation  and  apportionment  for  renewal.  The 
role  laid  down  by  Lord  H.  in  this  case,  as  to  o  tenant  for  life  contributin|r  one  kind  does 
not  now  prevail.  No  contribution  from  an  annuitant  for  life  out  of  leasehold  renewable 
interests.  Reyocation,  by  a  codicil  directing  a  sale  or  mortgage  to  pay  debts,  merefy 
pr9  fon/o. 

(«)  Ladt  VfiRirBT  being  tenant  for  life,  and  her  son  remainder-man  in 
tail,  under  the  will  of  The  late  Master  of  the  Rolls  ;  upon  a  pe- 
tition, preferred  merely  for  the  direction  of  the  court,  a  question  [  429  ] 
was  made  whether  a  proportion  of  the  fine,  upon  the  renewal  of 
a  leasehold  estate  in  trust,  should  be  paid  by  the  tenant  for  life :  for  which 
was  cited  Limhroso  v.  Prandai  where  his  Lordship  directed  tenant  for  life 
to  bear  one  third  of  the  fine. 

On  the  other  hand  it  was  said  that  if  this  was  adverse,  the  court  would 
not  compel  her  to  pay  any  part  of  the  fine :  the  testator  haying  left  this 
leasehold  to  the  one  for  life,  remainder  to  the  other  without  saying  any 
thing  of  the  renewal,  or  any  direction  shewing  an  intention  that  this  lease- 
hold should  be  kept  in  the  testator's  family ;  and  nothing  in  the  will  that 
shews  the  tenant  for  life  should  contribute  as  the  lives  dropped.  If  the 
tenant  for  life  was  one  of  the  lives  the  court  would  certainly  never  com- 
pel it:  for  no  renewal  would  then  be  an  additional  advantage.  In  the 
case  cited,  the  court  held  the  renewed  lease  must  be  subject  to  the  former 
trust :  but  did  not  lay  it  down  as  a  rule  that  should  be  the  proportion,  let 
the  other  lives  be  what  they  would. 

Lord  CnAiircELLOR.  ' 
Whoever  has  such  a  lease  for  lives  of  a  church  or  college  (0,  which  is 
originally  renewed,  he  always  thinks,  upon  his  settling  or  devising  it,  that 
he  is  settling  a  continuing  interest,  longer  than  the  lives  in  that  lease;  and 
in  that  light  the  court  considers  it ;  and  therefore  considers  all  renewals 
arising  out  of  that  lease  to  be  part  of  it  and  upon  the  same  trust.  First 
consider  how  this  would  be  if  it  was  a  devise  of  the  legal  estate.  If  there 
is  such  a  lease  in  which  the  life  of  the  devisee  or  grantee  for  life  is  one  of 
the  lives  upon  which  the  lease  is  held,  and  it  is  a  devise  of  the  legal  es- 
tate, that  tenant  for  life  will  not  be  compelled  to  contribute  to  a  renewal, 
because  his  interest  is  only  for  life,  and  that  life  is  in  the  lease :  the  origi- 
nal interest  given  must  be  cotemporary  and  commensurate  with  the  inter- 
est devised  and  settled ;  and  consequently  that  tenant  for  Ufe  need  not  look 
out  for  a  renewal,  because  it  cannot  be  for  their  interest :  so  that  having 
nothing  to  do  with  it,  the  fine  and  charges  of  renewal  must  be  paid  by  the 
remainder-man.  But  the  present  is  a  devise  to  trustees,  which  I  think 
diflfers  in  circumstances ;  for  cestuy  que  trust  can  take  nothing  but  in  the 
consideration  of  this  court ;  and  the  trustee  has  a  power  at  law  to  enter 
on  the  estate,  and  may  sell  it  And  yet  in  such  case  if  cestuy  que  trust  for 
life  was  one  the  lives,  I  should  doubt  whether  such  cestuy  que  trust  could 
be  compelled  to  contribute.  But  that  is  not  the  present  case;  all  these 
lives  bemg  strangers  to  cestuy  que  trmt  for  life ;  and  therefore  as  aH  may 
die  during  the  continuance  of  her  estate  and  interest,  she  has  a  chance 

(«)  1  Brown,  440.  (t)  2  P.  Wms.  459. 
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for  a  benefit  arising  from  this  renewal;  and  so  has  her  son  only  a 
chance;  for  if  he  should  die  without  issue  in  life  of  the  moUier^ 
he  has  no  benefit  of  that  lease.  The  intent  of  the  testator  certain- 
Ij  was,  that  the  lease  should  continue  and  be  kept  on  foot;  and  it 
mu^t  be  so  in  some  way :  and  what  method  b  ^there,  but  by  making  all 
wlio  have  a  chance  for  a  benefit  contribute  ?  This  question  arises  from 
the  shortness  of  the  penning  the  will,  and  the  not  providing  for  a  roiew- 
al;  which  is  often  done  in  wills  of  leasehold  estates  held  of  a  college  or 
church,  lest  the  college  or  church  should  take  advantage  of  its  being 
otherwise.  Yet  something  must  be  done  for  a  rene\val  thou^  not  jojieii- 
tioned.  But  there  is  a  particular  reason  in  this  case  for  the  court  to  di- 
rect a  renewal,  and  that  the  mother  and  son  should  contribute*  from  the 
direction  for  payment  of  debts,  for  if  it  was  necessary  to  apply  this  estate 
for  payment  of  debts,  in  that  case  the  lease  must  be  renewed ;  which  coyld 
not  oe  out  of  the  creditor's  interest,  who  must  be  paid  out  of  the  testator's  es- 
tate ;  nor  out  of  the  rents  and  profits,  which  would  brine  the  whole  bur- 
then on  the  tenant  for  life.  It  must  be  done  in  an  etquitable  way,  by  a 
coKitributiiHi  of  every  one  who  is  to  take  a  chance  in  the  benefit  of  ibfi 
succession  provided  for  by  the  will.  The  proportion  must  be  by  the 
mother's  paying  one-third  of  the  fine  and  charges  of  renewal:  the 
other  to  be  paid  out  of  the  rents  and  profit  of  the  son's  estate :  and 
that  computation  of  tenant  for  life  bearing  one-third,  the  court  has  8aid» 
particularly  Lord  Maccteafieldf  to  be  a  wrong  rule,  as  beijog  too  l9W  j(0* 

(1)  Sm  the  former  referencei.    The  cauie  was  th(ie  determined  on  poneent    Sm 
R.L. 


[EARL  OF]  PORTSMOUTH  v.  LORD  EFFINGHAtf,  May  9, 1750. 

Wide  2  Strange,  1267. 

(Reg.  Lib.  1749.  A.  fol.  65S.) 

Supoti^t  Fol  472,476 — Bill  of  review  on  new  matter.    Qnestion  ae  to  legal  aad 
equitable  recoTeriee,  and  trustees  to  support  contingent  remainders. 

Jambs  Earl  of  Suffolk  in  1687,  made  a  settlement  to  the  use  of  binukdf 
fer  life ;  remainder  to  his  first  and  every  other  son ;  remainder  to  i^rl 
Henry  for  ninety-nine  years,  if  he  so  long  lived ;  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder  to  his  first,  dtc*  son;  re- 
version to  his  right  heirs. 

Two  recoveries  were  suffered  hy  Earl  Henry  and  his  son  in  1714  and 
1721 ;  hut  the  trustees  did  not  join  therein.  The  plaintiffi  cbdmed  as 
heirs  at  law  to  Earl  James ;  Lord  Effingham  under  the  recoveries.  It 
was  directed  to  be  tried,  and  that  upon  a  confirmation  of  the  jointure  of 
Lady  Suffolk  the  deeds  should  he  produced ;  which  however  was  not  done 
till  after  the  hearing  upon  the  equity  reserved.  A  verdict  was  &r  d)ue 
plaintiffi  against  the  recoveries. 

^  Lord  Effingham  now  petitioned  for  a  bill  of  review,  uptm  new  matter 
discovered  smce  the  decree  upon  the  production  of  the  deeds,  viz.  a  discove- 
ry of  two  deeds,  one  in  1649,  the  other  in  1654 ;  with  an  affidavit  that  these 
deeds  came  to  the  petitioner's  knowledge  subsequent  to  the  time  of  the 
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trial  The  first  was  a  conveyance  hj  fhe  same  Earl  Jamei^  creating,  m\h 
ject  to  portion,  a  contingent  trust  for  himself  in  fee,  if  alive 
at  the  determination  of  the  special  trust ;  if  not  alive,  a  trust  to  [  481  ] 
the  heirs-male  of  bis  body :  if  ncBie  to  the  heirs-male  of  the 
body  of  a  prior  ancestor.  The  other  deed  in  1654,  in  which  the  trustees 
in  the  former  deed  joined  with  Earl  James f  was  by  bargain  and  sale  for  a 
particular  trust,  for  the  benefit  of  one  of  the  daughters,  who  had  one  of 
theportions  (the  other  being  then  dead)  and  then  to  the  trustee's  own  use. 
For  thipelitiomr.  The  bill  being  brought  by  the  heirs  at  law,  suggest^ 
ing  that  all  the  previous  linutations  were  at  an  end.  Lord  Effingham^  a 
straneer  to  the  deeds,  rested  his  title  on  the  facts  then  discovered,  flia  itt 
coveniis;  as  to  the  objection  to  which  for  want  of  the  trustees  joinings  a 
court  of  law  presumes  every  thing  possible  in  support  of  common  re- 
coveries; as  a  good  tenant  to  the  pracipt^  unless  the  contrary  shews.  I 
Vtnt.  257.  3.  L\M.  1549.2  Mod.  Ca.  fVebber  v.  hori  Monlruih,  which  was 
carried  farther  in  a  late  case  of  Mr.  Greenvil  in  B.  R.  where  die  jury 

{^resumed  a  surrender  by  a  jointress  to  make  a  good  tenant  to  the  pradj^ 
n  a  case  on  ttie  bill  of  Elias  Turner^  who  had  devised  a  large  estate  to  & 
charity,  there  was  a  verdict  in  &vour  of  the  will ;  and  upon  a  second  ia^ 
formation  for  a  perpetual  injunction  to  quiet  the  trustees  for  the  charity,, 
a  final  decree  was  made ,  and  on  application  by  Mr.  Montgomery  the  heir 
at  law,  for  another  trial,  it  was  refused ;  it  happened  that  before  the 
filing  of  the  second  information  he  had  married  the  daughter  of  Jaeoi 
Sawiridgey  and  so  discovered  several  letters  written  by  the  te9ta,tor,  and' 
therefore  begging  not  to  be  examined ;  who  was  notwithstanding  examiHr 
ed  on  the  trial,  and  the  material  witness,  upon  which  the  jury  found  their 
verdict  Though  the  intimation  be  received  from  his  wife  was  sufficient 
to  put  him  on  the  scent,  yet  as  he  had  not  the  use  of  those  letters  at  the 
trial,  that  was  not  thought  an  obstacle  to  his  having  the  benefit  of  thai 
new  discovered  evidence.  But  here  the  petitioner  had  not  the  least  inti- 
•mation  before  the  time  of  the  trial.    Had  this  discovery  been  made,  the 

81aintifi&  could  not  have  recovered  in  the  ejectment ;  for  at  the  time  of 
lie  settlement  in  1687,  the  legal  estate  was  oat  of  the  Earl  James,  There 
was  no  necessity  for  the  trustees  joining,  as  appears  from  the  deed  in 
1649 ;  for  the  legal  estate  continuing  in  the  trustees.  Earl  James  by  the 
settlement  in  1687  conveyed  nothing  but  a  trust  estate :  and  there  is  no 
occasion  for  trustees  to  support  contingent  remainders,  where  the  settle- 
ment is  merely  of  a  trust  estate ;  for  though  there  are  none,  the  original 
trust  may  be  sufficient  to  support  the  inheritance ;  as  held  by  your  uord- 
skip  in  Hopkins  v.  Hopkins  (1),  and  Chapman  v.  Blisset  (2),  so  that  heiog 
an  equitable  estate,  they  are  good  equitable  recoveries.  The 
new  matter  therefore  is  relevant  and  material,  and  such  as  pro*  [  488  ] 
bably  might  have  occasioned  a  different  determination. 

For  plaintiffs.  Two  things  are  necessanr  for  the  petitioners;  first  that 
tills  is  a  new  discovery,  not  only  to  himself,  but  to  any  agent  of  Us,  aad 
the  time  he  could  have  made  use  of  it ;  for  the  knowledge  of  agents  is  as 
strong  as  that  of  the  par^ :  so  held  by  the  Lords  in  Jforris  v.  Le  Aevt  (8) 
Secondlv,  that  this  would  be  relevant,  so  that  if  brought  into  the  cause, 
it  would  vary  the  decree:  for  a  bill  of  review  must  be  on  error  apparent 

(1)  Ante,  268-9,  and  1  Atk.  581. 

(2)  Forr.  146. 

(3)  3  Atk.  26.  and  2  Bro.  P.  C  ocUvo  edit 
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in  the  body  of  the  decree;  or  new  matter,  which  could  not  be  taken  ad« 
vantage  of  before.  1  Chan.  Ca.  43.  The  petitioner  had  several  opportu- 
nities of  reading  the  deeds:  which  if  not  done,  it  was  their  own  fault : 
and  the  verdict  must  be  taken  to  be  right,  for  no  objection  thereto  can  be 
a  ground  for  a  bill  of  review.  But  supposing  this  a  new  discovery,  there 
18  not  sufficient  probability  that  it  will  be  relevant.  If  these  two  deeds 
had  been  produced,  they  could  not  have  nonsuited  the  plaintiffi ;  they 
were  made  with  a  view  to  the  troubles  at  that  time,  and  notwithstanding 
them,  the  le^l  estate  must  be  understood  to  be  in  the  several  parties 
claiming  under  the  settlement  in  1687.  It  cannot  be  supposed  in  the 
trustees ;  for  a  court  of  law  or  a  jury  will  presume  there  was  a  convqr- 
ance  of  the  legal  estate  to  Earl  James.  ^< 

The  trusts  of  the  deed  were  all  executed  before  1687,  upon  the  por- 
tions being  paid:  he  might  have  got  the  estate  by  disseisin  of  the  trus- 
tees, for  it  is  an  honest  disseisin  by  cestty  que  trunt  of  his  own  trustees,  for 
a  particular  purpose.  These  trustees  could  not  have  brought  any  kind  of 
smt  for  recovery  of  the  possession:  could  not  maintain  an  ejectment  even 
independflmt  of  the  statute  of  limitations.  So  that  after  this  length  of 
time,  the  court  will  presume  a  reconveyance.  In  GrtenvilU's  case  there 
was  a  double  presumption ;  first  of  a  surrender :  next  of  a  deed  to  make 
a  tenant  to  the  pracipe.  Vent.  257.  shews  how  strong  presumption  goes 
after  length  of  time :  for  there  the  court  presumed  a  licence,  though  abso- 
lutely necessary  by  an  act  of  parliament 

*  A  mortgagee  never  in  possession,  has  his  interest  paid  him ;  his  right  is 
theieby  considered  as  kept  up  for  many  years :  if  he  enters  into  possessioD, 
and  continues  twentv  years,  the  statute  of  limitations  runs  against  the 
mortgagor  at  law  and  in  equity.  So  of  a  trust  if  kept  up,  but  the  trustee 
never  enters.  It  is  otherwise  where  the  trust  is  at  an  end,  and  not  meant 
of  the  parties,  for  that  no  centre  is  fixed ;  without  which  it  is  impossible  to 
make  a  circle :  nor  is  it  sufficiently  described,  whether  it  should  be  a  cir- 
cle with  a  radius  of  twelve  miles  or  only  a  periphery  of  twelve  miles* 
to  be  kept  up,  and  the  preventing  keeping  up  titles  is  the  ground 
:[  488  ]  of  this  presumption  of  their  reconveying  the  estate,  from  their 
sufiering  others  to  enjoy  it :  and  therefore  in  a  fine  conveyancers 
take  no  notice  of  trustees  so  remote :  for  how  can  the  heir  at  law  of  a 
trustee  who  died  so  long  ago  be  found  1  Here  is  time  enough  to  bar  a 
writ  of  right ;  and  conveyancers  never  inquire  into  a  titie  farther  than 
sixty  years.  The  acts  of  the  parties  are  all  upon  a  supposition  that  they 
were  the  leeal  owners  ever  since  the  settiement  by  Earl  JameSf  who  also 
took  himself  to  be  so. 

The  authority  of  the  cases  of  Hopkins  and  of  Chapman  must  be  admit- 
ted, that  where  a  trust  estate  is  created  in  fee,  and  limited  for  life,  re- 
mainder to  the  first,  ^c.  son,  there  is  no  occasion  for  trustees  to  support 
the  contingent  remainders;  for  if  any  gap,  the  original  trust  will  be  suffi- 
cient to  support  it.  But  that  cannot  be  applied  to  the  present  case; 
which  is  not  a  question'  whether  trustees  to  support  contingent  remain- 
ders are  necessary,  but  whether  it  is  not  necessary  to  make  the  trustees  of 

*.  Mr.  Wiibraham''Baid  he  had  the  book  in  which  was  entered  in  Lord  H<trcourt^» 
«wn  hand  a  note  of  a  caae  o£  Lewis  v.  Sir  TTiomat  Willoughby^  Mich.  4  w9nn«,  where  the 
like  presumption  was  allowed  after  forty-nine  years. 
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the  freehold  trust,  tenants  to  the  pradpe  in  order  to  sufler  a  recoTerj.  It 
is  a  rule,  to  which  there  are  few  exceptions,  that  a  trust  estate  in  the  ere 
of  this  court,  as  to  the  rules  of  property,  shall  be  considered  exactly  in  the 
same  light, as  legal  estates  would  be  in  a  court  of  law;  and  the  court 
is  sorry  to  see  an  exception  thereto.  One  there  is  in  the  case  of  dotber  ; 
the  reason  of  which  is  supposed  to  be,  that  it  got  into  practice  in  too  many 
cases  before.  But  as  to  tenant  by  curtesy^  your  Lordship  has  established 
that  the  trust  estate  thereof  should  be  just  as  of  the  legal  estate  (1).  Then 
estates  tail,  and  remainders  of  a  trust  estate,  are  barrable  in  the  same 
way  as  of  legal  estates,  upon  the  principle  that  equity  follows  the  law :  so 
that  it  is  as  necessary  to  have  a  tenant  to  the  prcecipe  of  a  trust,  as  of  a 
legal  estate :  if  otherwise,  a  court  of  equity  would  suffer  it  to  be  barred 
by  bargain  and  sale.  Though  it  was  formerly  doubted,  it  is  now  settled 
that  this  court  will  not  suffer  tenant  in  tail  of  money  to  be  laid  out  in  land 
to  bar  it,  but  by  a  recovery.  If  there  is  a  jointress  of  a  trust  estate,  re- 
mabder  to  her  son  in  tail,  the  court  would  not  let  the  son  sufier  a  recove- 
ry without  the  consent  of  the  jointress :  had  the  court  been  applied  to  be- 
fore the  recovery  to  have  the  trust  executed  according  to  the  uses  In  1687, 
the  court  would  have  directed  trustees  to  preserve  the  contingent  remain- 
ders to  be  inserted ;  then  a  recovery  could  4iot  be  sufiered  without 
makii^  them  parties:  so  must  it  be  now  it  is  tn^m;  otherwise  that  ten- 
ant for  ninety-nine  years  would  have  a  better  title  to  bar  than  if  jtt  bad 
been  executed. 

Lord  Chancellor. 

Suppose  as  things  then  stood,  before  the  recovery,  a  bill  had  been 
brought  for  a  conveyance  of  the  legal  estate.  Earl  Henry  being  tenant  for 
ninety-nine  years,  if  he  so  long  lived :  his  son  bom,  and  so  the  contingent 
remainder  vested ;  in  decreeing  that  conveyance,  would  the  court  have 
decreed  trustees  to  preserve  contingent  remainders  to  be  in- 
serted? [  484  ] 

For  plaifttiffs.  According  to  the  nature  of  this,  il  would  have 
been  ordered;  the  intent  being  to  support  all  the  remainders  over,  and 
not  only  (he  next  immediate.  Lawton  v.  Lawton^  2  Will.  379.  Winnings 
ion  V.  fVinnington^  and  Tipping  v.  Pigot^  Eq.  Ab.  are  all  authorities  that 
these  trustees  are  inserted  that  it  should  *not  be  in  the  power  of  the 
tenant  for  ninety-nine  years,  and  the  remainder-man,  his  son,  to 
bar  it  (2). 

Lord  Chancgllor. 
I  cannot  say  but  that  I  am  in  some  sort  of  doubt  in  my  own  mind  what 
is  proper  to  do.  But  considering  this  application  is  within  a  reasonable 
compass  of  time,  but  a  year  and  a  half  after  the  final  decree,  and  that 
upon  a  title,  on  which  the  right  to  this  estate  has  never  been  considered 
either  in  law  or  equity ;  it  would  be  too  hard,  provided  the  petitioner  has 
brought  himself  reasonably  within  the  rules  of  the  court,  to  refuse  it  I 
should  be  sorry  if  the  consequence  of  it  should  occasion  much  more  ex- 

(1)  Sea  CoihJbunu  t.  lngU»^  1  Atk.  603.  and  Rep.  tenp.  Hardwicke,  399.  Aim  Hi»U  ▼• 
Oreendaitt,  ante,  »8. 

(S)  See  10  Vet.  278.  et  ante,  254,546. 
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pence  in  this  family :  but  if  it  does,  that  is  not  a  reason  why  the  court 
should  cut  matters  short,  and  prevent  the  bringing  the  right  to  the  proper 
oiethod  of  being  considered,  which  has  not  jet  been  tried.  As  to  what 
Mssed  at  the  trial,  I  do  not  know  that  they  could  bring  a  bill  of  review : 
for  if  not  satisfied  with  it,  they  should  apply  to  this  court  for  a  new  trial : 
which  upon  conference  with  the  judge,  mignt  have  been  directed. 

There  are  two  points,  which  are  always  proper  to  be  attended  to  on 
mich  a  petition.  First,  whether  it  is  shewn  that  this  new  matter,  upoo 
wlttch  such  a  bill  is  sought,  has  come  materially  and  substantially  to  the 
knowledge  of  the  party  or  his  agents,  which  is  the  same  thing  (u),  flince 
the  time  of  the  decn^  of  the  former  cause,  or  since  such  time  as  be  could 
have  used  it  to  his  benefit  and  advantage  in  the  former  cause  7  Secondly, 
whether  or  no  there  is  probable  cause  made,  that  new  matter  may  be  re- 
levant to  it 

As  to  Uie  first,  I  think  it  is  sufficiently  made  out  to  my  satis(actk>B :  and 
if  ia  a  case  of  this  aort,  relating  to  an  estate  in  a  great  family,  where  there 
are  a  vast  number  of  deeds  relating  to  the  title  of  that  estate,  the  court 
.^Miuld  bold  by  a  stricter  rule,  it  may  be  attended  with  great  inconven^ 
ience.  And  i  shall  the  less  choose  to  go  by  a  strict  nSe,  because  the 
parties,  particularly  the  plaintifis  and  the  defendant  Lady  Suffolk  have 
not  pursued  the  direction  in  the  decree,  and  the  intent  thereof,  [Vide  ante, 
M:  98.] ;  but  posted  on  this  cause  to  a  trial  without  it  That  intent  and 
direction  was,  that  the  jointure  should  be  confirmed  before  the  deeds  were 

i>roduced,  and  consequently  before  the  cause  should  be  tried  ; 
^  or  it  must  by  the  decree  be  ascertained  by  affidavit,  which  has 
not  been  done,  but  the  plaintiffi  lay  by,  not  executing  the  deed 
of  confirmation ;  which  she  was  so  complaisant  as  not  to  insist  on.  But  an 
affidavit  is  produced,  importing  ia  itself  an  admission  by  Lord  Effingham^ 
that  there  was  some  inspection  of  some  deeds  at  least  But  then  it  is  posi- 
tively sworn  by  him  and  his  two  solicitors,  that  until  a  considerable  time 
afterward  they  had  not  notice  or  apprehension  that  any  such  deeds  were 
in  being  as  these  mentioned.  And  though  the  affidavit  is  liable  to  some 
ezceptKm  and  cavil,  I  will  not  refuse  a  bill  to  review  upon  nice  ezceptioos 
thereto.  Then  this  is  answered  only  by  iDformati<Hi  and  belief;  for  her 
iflolicitor  has  made  no  affidavit  that  there  was  such  an  inspection  as  was 
desired ;  nor  can  I  compel  him,  or  examine  him  viva  voct.  But  takine  it 
^together  with  tbat  information  and  belief:  and  suppose  in  such  a  noble 
family,  and  so  many  deeds,  which  all  want  to  be  turned  over  to  see  what 
they  are,  agents,  not  very  fully  informed,  happen  to  pass  over  particular 
deeds  that  may  be  material  to  the  title ;  if  that  should  be  construed  such 
presumptive  notice  to  the  client,  against  his  beine  let  in  to  have  the  bene- 
fit of  his  title,  it  would  be  fatal  In  the  case  of  Jacobaon,  a  bill  of  review 
was  allowed  by  Lord  Harcourt^  upon  letters  and  writings  that  were  in  the 
custody  of  the  party  praying  it ;  yet  it  was  granted  on  the  foundation  of 
its  being  looked  upon  as  an  old  box,  containing  immaterial  writings.  Con- 
sidering therefore  all  the  circumstances,  the  i^davit  standing  unanswer- 
edt  otherwise  than  by  information ;  there  is  a  ground  for  it  (1 ). 

(tt)  2  Vol.  676. 
(1)  Vide  Mr.  Beamei'  Ord.  Chan.  2.    Se«  alio,  poit,  504. 
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Which  brings  it  to  the  merits :  as  to  which  it  is  impossible  to  say  with 
certainty  these  are  clear  points;  which  \s  a  sufficient  ground  to  grant  it; 
for  if  a  bill  of  review  is  applied  for  upon  a  new  matter  changing  the 
title,  it  is  just  it  should  be  brought,  and  let  the  party  have  the  benefit  of 
it  at  his  peril.  It  is  therefore  sufficient,  if  a  probable  cause  of  relevancy. 
First  consider  it  upon  the  leeal  title.  Supposing  there  was  such  a  title 
standing  out  against  Earl  James  when  he  made  the  settlement  under 
which  toe  plaintiffs  claim,  this  is  certain,  that  upon  this  question  concern- 
ing the  title,  it  has  never  yet  been  tried;  for  it  was  tried  on  a  supposition 
that  the  legal  estate  was  in  Earl  James.  Neither  of  these  deeds  then  ap* 
peared :  they  are  of  different  natures ;  and  Ihat  in  1654  is  upon  the  face 
of  it  to  the  trustees  own  use.  I  do  say  this,  as  believing  this  was  the  in- 
tent of  the  parties :  but  speak  only  now  as  to  the  frame  of  the  deed.  As 
to  what  is  insisted  on  either  side,  consider  how  the  deed  in  1654  operates 
in  a  court  of  law.  It  is  thirty-three  years  between  that  and  the  settle- 
ment in  1687,  that  is  no  very  great  length  of  time  to  induce  such  a  pre- 
sumption. 1  agree  that  if  it  should  appear  in  a  court  of  law  that  there 
never  was  such  a  possession  in  the  trustees,  and  that  Earl  Jamts  did  alone 
(which  probably  was  the  case)  continue  in  possession,  and  did  acts  of 
ownership  throughout,  that  may  be  strong  evidence  to  induce 
the  court  to  believe  it,  or  that  he  had  disseised  his  trustees ;  but  [  486  ] 
I  am  not  to  say  that  here.  It  is  to  be  tried  by.  a  jury,  who  are 
to  judge  whether  there  is  ground  to  make  such  a  presumption;  audit 
would  be  going  a  great  way  to  say  that  all  the  circumstances  of  the  des- 
seisin,  &c.  should  be  laid  before  a  court  of  equity.  They  are  to  be  left 
to  a  jury;  who  take  the  liberty  to  judge  one  way  or  the  other,  as  these 
circumstances  lead  :  and  .there  is  no  certain  rule;  for  they  often  presume 
one  way  or  the  other :  and  it  would  be  making  the  court  take  upon  itself 
the  office  of  a  jury.  There  is  a  very  great  length  of  time  from  the 
deed  in  1654  to  the  recovery  in  1714;  will  the  court  presume  a  reconvey- 
ance to  the  uses  of  that  settlement  1  If  Earl  Henrtf  disseised  the  trustees, 
he  would  gain  an  estate  in  fee :  for  he  cannot  disseise  to  gain  a  particular 
estate.  This  is  not  giving  an  opinion  upon  this ;  but  to  shew  under  what 
uncertainty  I  am  pressed  to  refuse  this  bill,  where  it  is  impossible  to  infer 
what  a  court  of  law  and  a  jury  would  infer. 

This  is  supposing  the  legal  estate  in  the  trustees  in  the  deed  in  1645. 
Next  as  to  the  equitable  estate.  The  plaintiffs  insist  the  recovery  is  void 
for  want  of  good  tenant  to  the  pracipe.  The  general  rule  is,  that  equity 
is  to  follow  the  same  rule  the  law  does,  as  to  the  limitation  of  legal  es- 
tates, though  not  so  as  to  enable  a  person  owner  of  the  particular  estate 
to  destroy  the  subsequent  limitation  by  wrong  (1).  Nor  do  I  know  that 
the  courts  of  law  have  gone  so  far  as  to  presume  trustees  to  preserve  con- 
tingent remainders  were  made  tenants  to  the  pracipe  in  breach  of  their 
trust  It  is  said  that  as  in  a  case  of  a  legal  estate,  such  a  recovery  would 
not  be  good,  because  no  owner  of  the  freehold  joined ;  therefore  if  of  an 
equitable  estate,  it  would  not  be  good.  No  particular  case  has  been  cited 
where  that  has  been  determined :  and  in  a  question  of  this  kind,  even  up- 
on that,  it  is  hard  to  refuse  a  bill  of  review.  But  to  consider  the  reason 
upon  which  it  is  supported ;  because  the  court  strictly  follows  the  rule  of 
a  recovery  in  legal  estates,  and  considers  the  trustees  as  sufficient  trustees 
(1)  See  10  Ves.  278.  and  poit,  624, 546.  * 
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to  support  the  remainder :  it  is  true  in  Hopkins  v.  Hopkins,  I  was  of  opiiK 
ioD,  that  where  a  person  seised  of  the  legal  estate  made  a  settlement  to 
trustees  and  their  heirs,  and  all  the  subsequent  limitations  were  declara- 
tions of  the  trust,  that  the  trustees  so  appointed  by  the  same  deed  would 
be  sufficient  to  support  it.  That  came  not  before  Lord  Talbot ;  but  it  ap- 
peared in  Popham  v.  BamMd^  1  P,  Wins,  to  have  been  the  opinion  of  TVeror, 
C.  J.  in  Penhay  v.  HurreL  But  this  is  different ;  for  here  it  is  not  by  the 
same  deed :  certainly,  where  there  b  a  tenant  for  life  in  jointure,  the  court 
would  not  let  the  son  suffer  a  recovery,  because  there  would  be  a  plain 
freehold  standing  out.  But  the  point  is  here,  these  trustees  in  the  settle- 
ment in  1 6S7,  on  a  supposition  Earl  James  had  onlv  a  trust  estate,  had  no 

estate  either  in  law  or  equity  in  them.  At  the  making  the  settle- 
[  437  ]   ment  they  were  trustees,  supposing  them  trustees  at  all,  for  Earl 

James  and  his  heirs :  even  after  making  that  settlement,  and  de- 
claring the  trust,  these  trustees  interposed  between  the  estate  for  ninety- 
nine  years  to  Earl  Henry  and  the  remainder  to  his  son,  could  take  nothing 
either  in  law  or  equity :  in  law  nothing,  because  the  grantor  in  the  deed 
had  no  legal  estate  in  him :  in  equity  nothing,  because  not  intended  to 
take  an  equitable  interest :  but  only  to  support  contingent  remainders.  It 
will  deserve  to  be  considered,  upon  what  trust  the  new  trustees  in  the 
deed  of  1654,  were  to  be  trustees ;  and  whether  they  can  be  trustees  to 
support  contingent  remainders,  of  which  trust  they  had  no  notice  at  all ; 
or  whether  they  will  not  be  trustees  in  such  a  manner  as  that  Earl  Henty 
himself  had  the  equitable  freehold  in  him  at  the  time  of  the  recovery  ? 
This  is  not  an  opinion :  but  it  may  be  so  argued.  These  therefore  are  new 
questions,  for  which  there  is  no  authority ;  and  it  is  hard,  when  the  peti- 
tioner comes  within  so  short  a  compass  of  time,  to  deny  the  having  it  con- 
sidered in  a  regular  legal  way.  It  is  clearly  a  new  case,  of  a  title  at 
law  never  yet  tried ;  and  a  point  of  equity  before  the  court  never  consid- 
ered in  this  cause,  and  never  in  specie  in  other  causes. 

On  the  whole  therefore,  I  am  of  opinion,  the  petitioner  should  be  at 
liberty  to  bring  a  bill  of  review,  to  reverse  or  alter  the  decree  upon  the 
new  matter  alledged. 
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(Reg.  Lib.  1749.  B.  fol.  547.) 

yide  S,  C.  3  Atk»  719,  and  .^m6.98,  upon  other  points. — Lands  agreed  to  be  purchased,  pais 
by  general  words  in  a  will,  such  as,  *^  or  elsewhere."    Republication  by  a  codicil  (I). 

The  plaintifis  were  Thomas  Potter^  second  son  and  devisee  in  the  wiU 
of  the  late  Archbishop  oi  Canterbury,  and  the  other  younger  children  and 
grandchildren  of  the  testator ;  the  defendants  were  John  Potter,  eldest  son 
and  heir,  the  executors,  some  annuitants  under  the  wiU,  and  haac 
Hughes,  with  whom  the  testator  had  contracted  for  the  purchase  of  a  lai^ge 
real  estate :  on  the  circumstances  attending  which  treaty  carried  on  in 
the  testator's  life,  and  on  his  will  and  codicik,  the  questions  arose. 

The  case  on  the  pleadings  and  proofs  was  this. 

The  testator,  seized  in  fee  of  some  manors  and  Lordships,  and  possened 

(I)  See  post,  485.    Gibson  v.  Lord  Monffort. 
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of  a  large  personal  estate,  12  August  1745,  duly  made  his  last  will  in  pre- 
sence  of  three  witnesses ;  devising,  subject  to  an  annuity,  his  three  man(M*s 
of  A,  B.  and  C.  and  all  his  messuages^  lands,  tenements  and  hereditaments,  in 
the  county  ©/"Bedford  or  elsewhere  in  any  part  of  England  to  the  use  of  Tho- 
mas Potter  for  life  without  impeachment  of  waste,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  his  first  and  every  other 
son  in  tail-male ;  remainder  in  same  manner  to  his  eldest  son  John  Potter^ 
&C.  remainder  to  the  daughters  of  the  testator  and  grand- 
daughter as  tenants  in  common,  not  as  joint-tenants,  then  some  [  438  ] 
specific  and  pecuniary  legacies :  and  all  the  rest  and  residue  in 
trust,  that  so  much  of  the  personal  estate  as  at  the  time  of  his  decease 
should  not  be  placed  out  in  any  public  fund,  should  be  invested  in  South 
Sea  or  other  public  funds ;  and,  as  soon  as  a  convenient  purchase  could  be 
had,  all  the  stock  should  be  disposed  of  therein,  and  settled  in  the  same 
way. 

By  a  codicil  on  the  back  of  the  will  he  afterward  gave  additional  lega- 
cies and  annuities  charged  and  payable  in  the  same  manner  as  the  annui- 
ty in  the  will,  and  ratifying  and  confirming  the  will,  dated  10th  Aprils 
1747,  and  attested  by  three  witnesses  in  these  words,  "  This  will  with  the 
several  additions  and  alterations  above  was  signed,  sealed,  and  republish- 
ed, by  the  testator  as  his  last  will  and  testament  in  presence  of  us  the  sub- 
scribing witnesses." 

He  afterward  made  another  codicil  on  a  separate  paper ;  which  thou^ 
not  dated,  was  agreed  to  be  about  four  or  five  days  before  his  death,  m 
presence  of  three  witnesses :  reciting,  that  having  in  his  will  appointed 
several  limitations  and  remainders  of  his  estate,  some  of  which  were  not 
agreeable  to  his  present  intent,  he  revokes  so  much  as  shall  be  found  in- 
consistent with  that  codicil;  ratifying  and  confirming  the  other  parts 
which  shall  not  interfere  therewith :  the  attestation  of  which  paper  is, 
**  Signed,  sealed,  published  and  declared  by  the  testator  as  a  codicil  to  the 
last  will  and  testament" 

October  10,  1747,  he  died,  leaving  this  will  and  codicils,  smce  proved 
and  admitted  by  the  defendant,  heir  at  law,  to  be  all  duly  executed  so  as 
to  pass  the  real  estate  to  the  devisee  to  those  uses. 

The  main  question  was,  whether  the  contract  for  the  lands,  treated  for 
in  the  testator's  life  to  be  purchased  had  at  any  and  what  time  so  far  pro- 
ceeded as  to  vest  an  equitable  title  in  the  testator,  though  no  conveyance 
was  executed  of  the  legal  estate ;  the  circumstances  of  which  were 


In  1743,  there  was  a  treaty  between  firoam,  as  agent  for  Isaac  Hughes^ 
and  the  plaintiff  and  Westli/j  as  agents  for  the  testator,  for  that  purchase. 
The  plan  and  particulars  of  the  estate  were  delivored  to  Westly;  and 
June  7,  1744,  the  parties  met,  a  price  was  fixed,  and  agreed  by  parol,  that 
the  purchase  should  be  completed  the  Christmas  following.    In  July  1744 
the  title  deeds  were  delivered  to  Westly  to  abstract  and  deliver  to  the 
testator's  counsel ;  which  was  done  April  1 745.    Further  proceeding  was 
interrupted  by  the  claim  of  William  Huxley  to  part  of  this  estate.    A  bill ' 
was  filed,  and  referred  to  the  Master  to  inquire  into  this  con- 
tract:  who  reported  in  February  1746,  that  it  was  a  beneficial   [  489  ] 
contract,  and  the  next  day  Westly  received  directions  from  the 
testator  to  draw  conveyances;  which  he  did  by  preparing  a  lease  and  re- 
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lease  to  make  testator  tenant  of  the  freehold  and  inheritance  for  suflerin^ 
a  recovery  to  use  of  testator  and  his  heirs,  and  a  deed  of  bargain  and  sale, 
which  was  approved  on  behalf  of  testator.  September  17, 1747,  they  were 
carried  to  testator,  who  returned  them  to  be.  ingrossed :  and  they  wereac* 
tually  ingrossed  in  his  life,  but  by  his  death  were  not  executed  as  was  in- 
tended. The  other  intermediate  occurrences  w»*e,  that  the  agreement 
for  the  price  being  in  1744,  application  was  made  not  to  fell  any  wood  that 
winter,  because  the  estate  was  contracted  for,  and  the  purchase  would  be 
completed ;  that  as  to  HuxUy^s  claim,  plaintiiT offered  to  advance  money 
to  complete  the  agreement,  and  gave  a  note,  that  whereas  firoizm.  Tender's 
agent,  agreed  to  pay  £1200  to  Huxley  for  conveyance  of  kis  title,  plain- 
tiff  agreed  to  pay  £190  part  thereof,  if  Brown  should  assign  the  said  title 
to  such  person  as  plaintiff  should  appoint :  that  plaintiff  went  down  fre- 
quently, and  let  the  estate  as  he  pleased,  because  it  was  looked  on  as  con 
tracted  for. 

The  bill  was  to  have  on  account  of  the  personal  estate,  and  tiiis  con- 
tract carried  into  execution,  and  the  residue  of  the  personal  estate  so  ap- 
plied, and  the  estate  contracted  for  conveyed  to  the  several  uses  in  the 
will  and  codicils. 

The  defendant  contended  for  the  validity  of  the  contract;  but  insiste«f 
the  lands  would  not  pass  by.  the  will :  the  testator  having  no  title  to  them 
before  the  will,  because  no  writing  between  the  parties ;  and  there  being 
no  republication  of  the  will,  the  general  words  thereof  would  not  ^each 
this  estate  to  the  disherison  of  an  heir  at  law ;  who  is  favoured  in  equity 
so  as  not  to  be  disinherited  by  doubtful,  but  by  express  words,  and  clear 
intent:  not  even  by  clear  intent  without  express  words:  which  holds  at 
law,  but  stronger  in  this  court ;  and  holds  both  as  to  the  person  to  take^ 
and  the  estate  itself.  It  was  strange,  the  testator  should  not  make  parti- 
cular mention  of  this  estate  any  where,  or  shew  an  intent  to  pass  it,  if  be 
intended  it ;  but  he  could  not  intend  by  that  general  sweeping  clause  to 
pass  a  greater  estate  than  what  he  had  before  particularly  enumerated. 
The  statute  of  wills  speaks  only  of  such  estates  as  the  testator  had  at  that 
time ;  indeed  an  agreement,  though  not  in  writing,  yet  if  admitted  be- 
tween vendor  and  vendee,  will  be  out  of  the  statute  of  frauds ;  so  where 
there  are  other  circumstances,  as  the  party's  paying  the  money,  the  court 
will  carry  it  into  execution.  But  there  is  no  authority,  where  there  is  a 
waver  of  the  first  agreement,  and  a  new  one  gone  into,  that  a  court 
of  equity  has  said,  the  new  shall  have  relation  to  the  original  agreement 
in  order  to  disinherit  an  heir  at  law,  which  is  this  case :  for  the  time  of 
giving  the  note  was  the  ara  of  the  valid  contract  to  bind  the  parties.  Al- 
though  where  the  thing  agreed  on  is  to  be  caried  into  execution 
[  440  ]  by  several  subsequent  acts,  as  the  former  is  the  foundation  of 
•  the  whole,  the  court  will  say,  there  shall  be  a  relation  to  make 
it  good ;  this  is  not  such  a  subsequent  act  as  is  necessary  to  carry  the  for- 
mer into  execution.  Then  as  to  the  codicil,  which  may  indeed  be  such 
republication  of  a  will,  that  lands  purchased  after  date  of  the  will,  if  the 
words  of  the  will  are  in  general  enough,  will  pass  thereby ,  but  it  must  be 
a  codicil  shewing  necessarily  such  an  intent :  otherwise  the  annexing  tbe 
codicil  and  confirming  the  will,  will  not  do.  In  1  RoL  M.  618.  and  2 
Vem.  722,  Button  v.  Simpson,  are  instances,  where  though  testator  plain- 
ly shewed  an  intent  hv  will  should  stand,  by  the  act  he  did,  yet  it  was  not 
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a  republication.  The  last  codicil  cannot  be  a  republication ;  because  not 
by  way  of  indorsement  or  annexed  to  the  will,  or  shewn  that  the  will  itself 
was  at  that  time  before  the  testator,  (t  is  determined  in  this  court,  that 
the  very  will  itself  must  be  re  executed ;  and  therefore  this  may  be  a  good 
codicil,  and  yet  no  republication  of  the  will.  In  Litton  v.  Ladv  fhlklandp 
as  cited  in  Acherly  y.  Vtmm^  Comyns^  383,  (where  it  is  much  better  re- 
ported than  in  2  yeni,  621.)  a  codicil  in  a  separate  paper  waa  not  a  re- 
publication of  the  will.  In  Martin  v.  Savage  (1),  MicL  14  G.  2,  the  tes- 
tator declared,  his  will  was  in  custody  of  Savage^  and  that  it  was,  and 
would  be  still  his  will :  the  point  was,  whether  ttus  declaration,  which  was 
subsequent  to  a  settlement  by  fine,  which  had  revoked  the  will  by  alter- 
ing the  estate,  was  a  republication  of  the  wiU  1  Lord  Hardwicke  Lord 
Chancellor  held,  the  parol  evidence  should  not  be  admitted,  as  it  would 
elude  the  statute  of  frauds;  and  that  though  a  codicil  has  been  held  a 
republication,  yet  never,  except  the  will  has  been  before  the  testa- 
tor. 

P/atn<»^msisted,  tliat  even  at  making  the  will,  testator  must  be  consi- 
dered in  equity  as  intitled  to  this  estate,  and  that  it  passed  by  the  general 
words:  but  if  not,  he  was  so  before  the  codicib ;  each  of  which  was  a  re- 
publication, and  to  be  taken  as  a  concomitant,  not  a  separate  act  The 
statute  of  H.  8,  means,  that  testator  should  be  seised,  if  possible,  but  not 
of  an  estate  in  equity,  which  is  impossible.  He  did  not  intend  to  die  in- 
testate ;  and  it  was  prudent  to  leave  it  under  such  general  words.  The 
contract  was  complete ;  the  subsequent  matter,  as  the  ingrossing,  ^c.  being 
not  considered  as  part;  and  the  contract  itself  is  different  from  the  execu- 
tion. Republication  of  wills  are  favoured  (so  said  in  Vern.)  that  a  man 
may  not  me  intestate ;  which  is  not  favoured.  Martin  v.  Savagf  was  <mly 
this ;  a  husband  had  declared  the  uses  of  a  fine  levied  by  him  and  his  wife, 
the  uses  of  which  revoked  the  will ;  he  afterwards  declcu^d  the  will  should 
stand. 

Sir  JoRir  SraAirofi,  Master  of  the  Rolls^  having  taken  [  441  ] 
time  to  consider^  now  gave  his  dtcree. 
The  question  arises  on  the  general  words  after  enumeration  of  the  par- 
ticular estates,  on  which  it  seems  to  be  admitted  (and  if  not,  I  should 
have  no  doubt)  that  they  will,  carry  any  other  estate,  he  could  be  inti- 
tuled to  in  law  or  equity  at  the  tltk  of  the  devise ;  for  which,  if  it  was  ne- 
cessary to  cite  authorities,  there  is  2  Ven^  679.  P.  C.  320,  £y.  Ab.  211 ; 
which  leads  to  the  main  question  betwevthe  devisees  and  heir  at  law  as 
to  the  contract  The  vendor  submits  to  the  carrying  it  into  execution; 
and  both  parties  contend  for  it  but  with  difierent  views,  (x)  On  the  best 
c<msideration  I  am  of  opinion,  that  this  estate,  so  contracted  for  in  life  of 
testator,  must  be  considered  in  equity  as  .his  estate,  and  well  devised  to  the 
uses  in  the  will  and  codicils.  As  to  the  argument  for  defendant  from  be- 
ing heir  at  law,  ^c.  it  is  plain,  that  testator  intended  to  die  intestate,  as 
to  every  part  of  his  estate  real  and  personal,  and  continued  m  that  mind. 
What  was  his  reason  for  so  dealing  with  his  son  and  heir  this  court  has 
nothing  to  do  with.    Here  is  a  clear  intent  and  express  words;  and  it  is 

(x)  1  Atk.  573.    2  P.  Wms.  634. 
(1)  Barn.  Rep.'Ch.  189. 
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not  pretended^  that  testator  had  any  other  lands,  to  which  these  general 
wards  could  be  applied,  having  particularised  those  estates  of  which  he 
was  seised.  His  not  mentioning  these  lands  may  be  accounted  for :  by  the 
will  he  had  disposed  of  all  he  had ;  what  would  be  at  his  death,  was  un- 
certain ;  and  therefore  he  used  general  words,  that  if  completed  it  might, 
pass  by  the  will ;  and  inserted  the  clause  to  lay  it  out  in  land,  if  not  done 
before.  To  consider  the  instruments :  though  there  is  no  occasion  to  rest 
this  on  the  will  itself,  yet  I  strongly  incline  to  think,  that  even  were  the 
codicils  out  of  the  case,  the  will  itself  would  pass  the  estate.  One  cir- 
cumstance indeed  is  wanting,  the  reducing  this  agreement  into  writing  ac- 
cording to  the  statute  of  frauds;  which  if  done  in  June  1744, no  doubt  but 
this  estate  must  be  considered  as  his  in  equity  from  that  time.  But  though 
an  agreement  is  not  reduced  into  writing  and  signed  by  the  party,  yet  it 
18  well  known,  that  if  confessed,  or  in  part  carried  bto  executioi,  it'  will 
be  binding  on  the  parties,  and  carried  into  further  execution  as  such  in 
equity  (y);  and  here  is  the  fullest  admission  thereof.  It  must  therefore 
be  decreed  according  to  the  case  in  Eq.  M.  19.  and  the  constant  doctrine 
in  this  court:  it  will  be  the  same,  where  vendor  comes  for  specific  perfor- 
mance, and  the  agreement  admitted.  No  doubt,  but  on  such  admission  it 
will  be  considered  as  an  agreement  from  the  time  o{  transaction ;  so  that 
on  a  bill  by  either  party,  the  court  must  have  decreed  execution,  the  es- 
tate as  testator's  from  June  1744,  and  the  money  the  vendor'&  As  to  any 
partial  execution  before  the  will,  it  is  so  far  carried  into  execution,  as  to 

supply  the  want  of  writing  on  that  head.  Plaintiff  was  agent 
[  442  ]   to  ms  father,  who  approved  of  the  agreement;  it  would  be  such 

a  caurrying  into  execution  on  their  parts,  as  would  have  intitled 
vendor  to  have  gone  on  with  the  purchase :  but  if  that  wa(«  doubtful,  it  is 
admitted  for  defendant,  that  the  time  of  giving  the  note,  when  Huxl^ 
agreed  to  join  with  vendor  in  making  a  title,  was  the  effectual  time  from 
whence  it  was  his  estate  in  equity :  and  if  the  first  codicil  is  a  republica- 
tion, the  new  purchased  estate  will  pass  thereby.  But  1  cannot  consider 
the  taking  that  note,  <(/■€.  as  waving  the  first  agreement,  and  coming  into 
a  new  one ;  but  rather  a  further  step  to  carrying  the  original  into  execu- 
tion, as  removin$^  an  unforeseen  obstacle,  and  with  a  view  of  proceeding 
with  the  contract  But  could  the  defendant  lay  all  previous  steps  to  that 
transaction  out  of  the  case,  yet  if  this  codicil  is  a  republication,  he  must  ad- 
mit, the  estate  will  pass :  and  I  am  of  ofbion,  this  codicil  amounts  to  a  re- 
publication (1). 

It  answers  their  own  idea  of  ^publication ;  being  indorsed  on  the  will, 
and  attested  as  the  statute  requires.*  The  word  republished  is  used; 
which  puts  it  out  of  doubt ;  but  if  not,  it  would  have  amounted  to  a  re- 
publication, as  operating  by  additional  chaise  on  the  real  estate,  and  then 
concluding  by  ratifying  and  confirming  the  will.  In  all  cases  of  repubUca- 
tion  no  precise  form  of  words  is  necessary ;  but  any,  denoting  the  continu- 
ance of  testator's  mind,  so  far  as  he  makes  no  alteration,  will  da  1  Roll. 
Ah,  617,  Z.  1.    These  words  therefore  or  elsewhere^  &c  must  be  construed 

($/)  Ante,  297. 


(1)  Soe  3  Woodd,  366.  and  Pigoti  v  JVaUer,  7  Ves.  98. 
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to  take  in  all  lands,  to  \^hich  he  bad  a  title  in  law  or  equity,  wherever 
in  England;  and  the  heir  at  law  does  not  dispute,  but  that  before  10 
jlpril^  1747,  this  was  in  equity  testator's  estate.  The  next  instrument  re- 
lied on  for  the  plaintiif  is  the  codicil  made  a  few  days  before  his  death. 
The  steps  taken  before  the  first  codicil,  brought  the  transaction,  to  the 
drawing  the  coiweyances,  ^c.  which  were  actually  ingrossed,  and  would 
have  been  executed  but  for  his  death.  The  defendant  is  forced  to  admit 
that  if  that  codicil  could  be  a  republication,  the  new  purchased  lands 
pass:  and  I  am  of  opinion  it  amounts  thereto  notwithstanding  the  objec- 
tions. It  is  an  express  declaration,  that  the  rest  of  his  intent,  not  inconsis- 
tent  therewith,  should  continue  and  be  confirmed :  it  might  be  mischievous 
to  construe,  that  no  republication  could  be  but  by  the  testator's  taking  the 
will  in  his  hands,  and  republishing  that  by  indorsement  on  it,  or  annexing 
the  codicil  to  the  will  itself. 

The  law  in  favour  of  the  power  of  devising  has  dispensed  with  many 
forms  of  expression,  which  would  be  absolutely  necessary  in  other 
instruments ;  and  will  infer  republication  from  an  act  done  ;  as  in  1 
RolL  Ab.  617;  the  person  intending  to  republish  may  be  at  a  distance 
from  the  will  itself;  or  may  not  have  it  in  his  power  by  its  being  in  ano- 
ther's custody,  and  might  know  the  substance,  though  he  cannot  repeat 
the  particulars.  When  the  codicil  in  Litton  v.  Lady  Falkland,  reported 
at  large  in  3  C.  Rep.  and  this  are  compared  t(^ether,  there  is  ground  to  hold 
one  a  republication,  though  the  other  not.  The  codicil  there 
was  only  an  addition  of  some  pecuniary  legacies,  and  therefore  [  443  ] 
not  intended  to  operate  on  or  affect  the  lands ;  but  here  the 
whole  purport  of  the  last  is  to  vary  the  limitations  in  some  particulars,  rati* 
fying  the  will  in  all  the  rest:  in  2  Vern.  625,  no  notice  {s* taken  of  that 
objection  in  Comyns^  of  the  not  annexing  the  codicil ;  and  this  is  the  ground 
of  that  determination  in  1  RolL  Ab,  618.  In  Acherly  v.  Vernon,  Comynt^ 
381.  the  codicil  was  not  endorsed  or  annexed  to  the  will,  and  there  as  here, 
was  an  alteration  and  ratifying  the  will  in  all  other  respects.  It  was  ob- 
jected there,  that  it  was  on  a  separate  paper,  <fec.  but  Lord  Mac' 
cUsfield  held,  the  testator's  signing  and  publishing  the  codicil  in  the  pre- 
sence of  three  was  a  republication  of  the  will,  and  both  together  made  but 
one  instrument :  so  that  the  after  purchased  lands  passed  by  the  general 
words,  although  made  by  distinct  instruments :  and  that  is  the  later  case, 
and  confirmed  in  the  House  of  Lords,  In  Litton  v.  Lady  Falkland,  though 
the  codicil  had  been  annexed  to  the  will,  yet  I  should  think  it  not  a  re- 
publication as  to  the  lands.  Hutton  v.  Simpson,  2  Vern.  722  shews,  that 
republication  depends  on  the  subject  matter,  not  the  annexing,  {z)  This 
last  codicil  was  therefore  a  republication,  and  passed  the  estate  under  the 
general  words  of  the  will,  if  it  had  not  passed  before,  as  I  think  it  had ; 

(s)  2  P.  Wmg.  334.  Cro.  Eliz.  493.  3  Atk.  180.  Douglas,  69.  Cowp.  158.  3  Brown, 
Parl^  Cas.  101.  1  Vol.  492.  In  2  Vera.  625,  it  was  held  that  a  codicil  concerning  the  per- 
aonftlty,  is  not  a  republication  so  as  to  pass  lands  purchased  af\er  the  making  of  the 
will ;  and  in  2  Vol.  626,  it  was  held,  that  a  codicil  directing  a  will  to  stand,  will  not  ex- 
tend to  a  lapsed  or  a  deemed  legacy :  and  in  Prec.  Chan.  441,  a  codicil  was  held  no  repub- 
lication of  the  will,  but  these  wore  determined  on  the  circumstances  of  each  case,  and  the 
intention  not  sufficiently  appearing. 
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and  aU  three  ioBtruments  must  be  taken  together,  and  make  but  one 
will  (1). 

(1)  And  M  declared  in  R.  L. 


SAMPSON  V.  i3RAG[G]INGT0N,  Rolls,  Jlfoy  ISplstJ  1760. 

(Reg.  Lib.  1749.  B.  fol.  373.)  ' 

A  ehip  pledged  abroad  by  the  master  for  ezpenees,  &c.  well  bypotheeated,  and  the  pait- 
-i  liable. 


A  MASTER  of  a  ship  having  pledged  the  ship  for  the  expenses,  &c.  laid 
out  upon  her  abroad,  the  question  was,  whether  the  part-owners  were 
thereby  liable ;  the  defendants  insisting  that,  this  being  a  contract  abroad, 
bj  the  civil  law,  or  as  received  here  among  merchants,  the  master  has 
no  right  farther  than  to  hypothecate  the  ship,  not  to  make  his  owners 
liable. 

Against  which  it  was  said,  that  a  captain  of  a  ship  has  a  power  to 
charge  his  owners  personally,  as  if  it  was  money  borrowed  by  the  owners^ 
in  the  same  manner  as  where  a  debt  contracted  by  a  servant  will  charge 
the  master  personally :  which  personal  obligation  is  not  gone  by,  or  incon- 
sistent with,  the  pledging  the  ship.  Thomas  v.  Terry ,  Eq.  Ab.  139.  Spter^ 
ing  v.  Degravef  2  Vern.  643.  and  this  is  on  a  contract,  laid  out  for  the  pur- 
poses of  the  sbip)  and  for  benefit  of  the  owners. 

Sir  John  Strange,  Master  of  the  Rolls,  said,  that  case  in  Fern,  seemed  to 
be  a  transactioti  at  home :  and  it  was  comnoon,  that  if  materials  were  ftir- 
nished  by  tradesmen,  they  might  bring  an  action  against  either.  AU  the 
civil  law  says,  is  only  on  the  general  power  of  the  master  to  hypothecate 
the  ship,  and  make  use  of  it  as  a  fund  or  credit  in  a  place,  where 
[  444  ]  no  other  could  be  had.  (a)  But  there  is  no  case,  where  the 
master  of  the  ship  being  abroad  takes  up^  money  for  necessaries, 
whether  that  can  personally  charge  the  owners,  or  whether  the  whole  lien 
is  on  the  ship.  The  power  of  hypothecating  has  nothing  to  do  with,  nor  is 
it  by  virtue  of  the  common  law,  but  from  necessity  and  the  law  of  nations. 
In  general  to  say,  the  master  cannot  bind  the  owners  by  any  act,  is  going 
too  far. 

His  Honour  took  time  to  consider  it ;  and  afterward,  (as  I  was  informed) 
determined,  that  the  ship  was  well  hypothecated,  and  that  the  part- 
owners  were  liable. 

(a)  Ante,  154,  and  the  cases  there  cited. 
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PENN  V,  LORD  BALTIMORE,  May  16, 1760. 

(Reg.  Lib.  1749.  B.  fol.  439.) 

Specific  performance  decreed  of  artidee  executed  in  England  concerning  boundaries  of 

two  provinces  in  America  (1).  \ 

Agreement  to  settle  disputes  (2).    Process  on  a  decree  for  possession  of  lands  (3). 
Decrees  in  specie  Referable  to  damages  at  law. 
Jurisdiction  of  the  court  though  submitted  to  by  answering,  yet  if  a  want  of  it  appean  at 

heariiig,  no  decree. 
Original  jurisdiction  as  to  bounds  of  proprietary  governments  in  JT.  in  council.    But  by 

the  contract  of  parties  brought  within  this  jurisdiction. 
JT.  in  council  cannot  decree  anr  agreement ;  not  acting  inpertont^m^  as  this  court  can. 
Proprietors  of  these  governments  may  settle  bounds  between  themselves. 
If  part  aliened  the  tenure  and  services  would  remain  on  the  whole,  and  exacted  from 

either, 
'tenure  of  the  planters  preserved  by  the  agreement ;  the^  need  not  be  parties. 
Agreement  not  decreed  without  consideration.    Settling  bounds  a  mutual   eoniid^ 

ration. 
Lapse  of  time  in  agreements  relieved. 
This  agreement  not  like  an  award. 
Not  neceasary  to  resort  to  the  original  rights. 
Former  computations  of  latitude  vary  from  the  present. 
The  title  to  convey.    Agreements  to  be  decreed  entirely.    Estoppel. 
Agreement  decreed,  though  it  could  not  be  inforced  in  rem. 
The  primary  decree  in  equity  in  personam. 

The  bill  was  founded  on  articles,  entered  into  between  theplaintiffiand 
defendant  10  May  1732,  which  articles  recited  several  matters  as  intro*. 
ductory  to  the  stipulation  between  the  parties,  and  particularly  letters 
patent  granted  20  June,  2  C.  1.  by  wMch  the  district,  property,  and  go- 
vernment, of  Maryland  under  certain  restrictions  b  granted  to  defendant'ft 
ancestor  his  heirs  and  assigns :  farther  reciting  charters  or  letters  patent 
in  1681,  by  which  the  provice  of  Pennsylvania  is  granted  to  Mr.  IVilliam 
Penn and  his  heirs;  and  stating  a  title  to  the  plaintij6&  derived  from  Jam«5 
Duke  of  York,  to  the  tbiree  lower  countries  by  two  feoffments,  both  bear- 
ing  isite2^jiugust  1682.  The  articles  recite,  that  several  controversies 
bad  been  between  (he  parties  concerning  the  boundaries  and  limits  of  these 
two  provinces  and  three  lower  counties,  and  make  a  particular  provision 
for  settling  them  by  drawing  part  of  a  circle  about  the  town  o{  J^emcastle, 
and  a  line;to  ascertain  the  boundaries  between  Maryland  and  the  three 
kwer  counties,  and  a  provision  in  whatever  mapner  that  circle  and  line 
should  run  and  be  drawn ;  and  that  commissioners  should  do  it  in  a  cer- 
tain limited  time,  the  final  time  for  which  was  on  or  before  25  Decembtr, 
1733.  There  was  beside  a  provision  in  the  articles,  that  if  there  should 
be  a  want  of  a  Quorum  of  commissioners  meeting  at  any  time,  the  party 
by  default  of  whose  commissioners,  the  articles  could  not  be  carried  into 
execution,  should  forfeit  the  penally  of  £5000  to  the  other  party;  and  a* 
prawion  for  making  conveyances  of  the  several  parts  from  one  to  ti\t 

(1)  See  in  Barclay  t.  RusteU^  3  Ves.  491,  &c.  and  Nabob  of  Areot  t.  East  India  Com- 
pany, I  Vps.  jun.  371 , 2-    2  Ves.  jun.  66. ;  and  Earl  Derhy  ▼.  Duke  of  AtkoU  ante,  208. 

(2)  See  Cory  v.  Ci^,  ante,  19.  Taylour  v.  Roeh/ord,  post,  2  Vol.  284.  SlaptUon  r. 
SU^iUmt  1  Atk.  2.  I^VoAik  v.  Franks  1  Cb.  Ca.  85.  Conn  v.  Cann,  I  P.  Wms»  723, 727. 
PuUen  y.  lUady,  2  Atk.  599.  Oaiiion  v.  Baitinson,  1  Vem.  48. ;  and  Sloekl^  f .  Stoekl^,  I 
Vee.andB.23.30. 

(3)  Vide  Poet,  464. 

Vol.  1.  3  G 
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other  in  these  boandariest  and  for  enjoyment  of  the  tenants  and  land- 
holders. 

The  bill  was  for  a  specific  performance  and  execution  of  the  articles  ; 
what  else  was  in  the  cause  came  by  way  of  argument  to  support,  or  objec- 
tion to  impeach,  this  relief  prayed. 
When  the  cause  came  on  before,  it  was  ordered  to  stand  over,  that  ttie 
Attorniy-Gmtral  should  be  made  a  party ;  who  dow  left  it  to  the 
[  445  ]  court  to  make  a  decree,  so  as  not  to  prejudice  the  right  of  the 
crown. 
The  first  objection  for  defendant  was,  that  this  court  has  not  juriidictioift 
r  nor  ought  to  take  recognizance  of  it ;  for  that  the  jurisdiction  is  in  the 
King  and  council. 

Second  objection,  that  if  there  is  not  an  absolute  defect  of  jurisdiclioO' 
in  this  court,  yet  being  a  proprietary  government  and  feudary  seigniorj 
held  of  the  crown,  who  has  the  sovereign  dominion,  the  parties  have  no 
power  to  vary  or  settle  the  boundaries  by  their  own  act;  for  such  agree* 
ment  to  settle  boundaries  and  to  convey  in  consequence,  anoounts  to  an 
alienation,  which  these  lords  proprietors  cannot  do :  but  supposing  they 
may  alien  entirely,  they  cannot  alien  a  parcel,  as  that  is  dismembering; 
for  which  there  is  a  rule  in  the  feudal  books  concerning  Ftuda  mdimd^ 
hilia. 

Thirdly,  this  agreement  ought  not  to  be  carried  into  execution  by  this 
court;  as  it  affects  the  estates,  rights  and  privileges  of  the  planters,  tenants 
and  inhabitants  within  the  district,  and  the  tenure  and  law  by  whkh  tbej 
live,  without  their  consent. 

Fourthly,  supposing  all  this  answered,  yet  this  agreement  is  not  praper 
to  be  established  from  the  general  nature  and  circumstances.  First,  as  it 
is  merely  voluntary,  and  the  court  never  decrees  specially  without  a  consft* 
deration.  Secondly,  as  the  time  for  performance  is  lapsed.  Thirdly^  that 
these  articles  are  in  nature  of  submission  to  arbitration,  v^ch  can- 
not  be  supplied  by  interposition  and  act  of  this  court  Fourthly,  that  de- 
fendant was  imposed  on  or  surprized  in  making  this  agreement  Fifthly, 
that  if  there  was  no  imposition  or  fraud,  defendant  grossly  oiistook  Us 
original  right ;  and  under  that  mistake  and  ignorance,  the  articles  were 
founded  and  framed.  Sixthly,  the  agreement  in  some  material  parts  is  so 
uncertain,  that  it  cannot  be  decreed  with  certainty  according  to  the  intent 
of  the  parties,  for  that  no  centre  is  fixed ;  without  which  it  is  impossible  to 
make  a  circle :  nor  is  it  sufficiently  described,  whether  it  should  be  a  ctr- 
cle  with  a  radius  of  twelve  miles  or  only  a  periphery  of  twelve  miieBi 
Seventhly,  there  is  a  covenant  for  mutual  conveyances;  whereas  the 
plaintiffi  have  no  estates  in  the  lower  counties,  so  as  to  make  an  efiectual 
conveyance  to  defendant ;  and  an  agreement  must  be  decreed  entirely  or 
net  at  all ;  on  the  plaintifiPs  own  shewing  the  legal  estate  and  property  is 
in  the  crown :  so  that  at  most  they  have  but  an  equitable  r^ht,  in  wluch 
the  crown  is  trustee;  and  then  this  court  cannot  decree  a  ooa*- 
[  446  ]  ^,veyance.  In  Rtevt  v.  Attomey'Generalj  1741,  lands  were  devised 
to  a  wife,  and  after  her  death  to  be  sold,  and  the  money  to  be  divi- 
ded among  the  plaintiffs ;  the  testator  died  without  heirs ;  so  that  the  legal 
interest  in  the  estate  descended  to  the  crown,  but  with  a  trust  to  be  sold. 
On  a  bill  to  have  the  will  established,  and  to  hold  against  the  crown,  or 
the  lands  sold,  Hit  Lordship  dismissed  the  bill ;  and  said,  where  the  crown 
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wti  troitee,  the  court  has  no  jurisdiction  to  decree  a  conveyance:  but 
they  must  to  to  a  petition  of  right  (1).  Eighthly,  this  court  cannot  make 
an  e^tuiu  decree  in  the  cause,  nor  enforce  the  execution  of  their  o^rn 
judgment 

Lord  Chancellor. 

I  directed  this  cause  to  stand  over  for  judgment,  not  so  much  from  any 
doubt  of  what  was  the  justice  of  the  case,  as  by  reason  of  the  nature  of 
it,  the  great  consequence  and  importance,  and  the  great  labor  and  abili- 
ty of  the  argument  on  both  sides ;  it  being  for  the  determination  of  the 
right  and  boundaries  of  two  great  provincial  governments  and  three  coun- 
ties; of  a  nature  worthy  the  judicature  of  a  tinman  senate  rather  than  of 
a  single  judge :  and  my  consolation  is,  that  if  I  should  err  in  my  judgment, 
there  is  a  judicature  equal  in  dignity  to  a  Roman  senate  that  will  correct 
it. 

It  is  unnecessary  to  state  the  case  on  all  the  particular  circumstances 
of  evidence ;  which  will  fall  in  more  naturally,  and  very  intelligibly,  un- 
der the  particular  points  arising  in  the  cause. 

The  relief  prayed  must  be  admitted  to  be  the  common  and  ordinary 
equity  dispensed  by  this  court ;  the  specific  performance  of  agreements  ^ 
being  one  of  the  great  heads  of  this  court,  and  the  most  useful  one,  and  bet- 
ter than  damages  at  law,  so  far  as  relates  (o  the  thing  in  specie  /  and  more 
useful  in  a  case  of  this  nature  than  in  most  others ;  because  no  damages  in 
an  action  of  covenant  could  be  at  all  adequate  to  what  is  intended  by  the 
parties,  and  to  the  utility  to  arise  from  this  agreement,  viz.  the  settling 
and  fixing  these  boundaries  in  peace,  to  prevent  the  disorder  and  mis- 
chief, which  in  remote  countries,  distant  from  the  seat  of  government,  are 
most  likely  to  happen,  and  most  mischievous.  Therefore  the  remedy 
prayed  by  a  specific  performance  is  more  necessary  here  than  in  other 
cases :  provided  it  is  proper  in  other  respects ;  and  the  relief  sought  must 
prevail,  unless  sufficient  objections  are  shewn  by  defendant ;  who  has 
made  many  and  various  for  that  purpose. 

First,  the  point  of  jurisdiction  ought  in  order  to  be  considered :  and 
though  it  comes  late,  I  am  not  unwilling  to  consider  it  To  be  sure  a  plea 
to  the  jurisdiction  must  be  ofiered  in  the  first  instance,  and  put  in  prima 
die ;  and  answering  submits  to  the  jurisdiction :  much  more  when  there 
18  a  proceeding  to  hearing  on  the  merits,  which  would  be  conclusive  at 
common  law :  yet  a  court  of  equity,  which  can  exercise  a  more  liberal 
discretion  than  common  law  courts  if  a  plain  defect  of  jurisdiction  appears 
at  the  hearing,  will  no  more  make  a  decree,  than  where  a  plain  want  of  equi- 
ty appears,  u  is  certain,  that  the  original  jurisdiction  in  cases  of  this  kind 
relating  to  boundaries  between  provinces,  the  dominion,  and  proprietary  go- 
vernment, is  in  the  King  and  council ;  and  it  is  rightly  compared  to  the 
cases  of  the  ancient  Commotes  and  Lordships  Marches  in  WaUs  ;  in  which 
if  a  dispute  is  between  private  parties  it  pust  be  tried  in  the  Commotes  or 
Lorships  ;  but  in  those  disputes,  wherq|lheither  had  jurisdiction  over  the 
other  it  must  be  tried  by  the  King  and  council ;  and  the  King  is  to  judge, 
though  he  might  be  a  party;  this  question  often  arising  between  the 
crown  and  one  Lord-Proprietor  of  a  province  in  America  ;  so  in  the  case  of 
'  the  Marches  it  must  be  determined  in  the  King's  court,  who  is  never  consid" 
ered  as  partU  in  these  cases ;  it  being  the  judgment  of  bis  judges  in  B.  R. 

(1)  SeoJiitford,S9. 
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and  Chancery.  So  where  before  the  King  and  council,  the  Kii^  is  to 
judge,  and  is  no  more  to  be  presumed  partial  in  one  case  than  the  other* 
This  court  therefore  has  no  original  jurisdiction  on  the  direct  question  of 
the  original  right  of  the  boundaries;  and  this  bill  does  not  stand  in  need  of 
that  It  is  founded  on  articles  executed  in  England  under  seal  for  mutual 
consideration ;  which  gives  jurisdiction  to  the  King's  courts  both  in  lavr 
and  equity,  whatever  be  the  subject  matter.  An  action  of  covenant 
could  be  brought  in  B.  R.  or  C  B,  if  either  side  committed  a  breach :  so 
might  there  be  for  the  £5000  penalty  without  going  to  the  councfl. 
There  are  several  cases,  wherein  collaterally,  and  by  reason  of  the  con- 
tract of  the  parties,  matter  out  of  the  jurisdiction  of  the  court  originally 
will  be  brought  within  it  Suppose  an  order  by  the  King  and  council  in  a 
cause,  wherein  the  King  and  council  had  original  juri^cliction ;  and  the 
parties  enter  into  an  agreement  under  hand  and  seal  for  performance 
thereof:  A  bill  must  be  in  this  court  for  a  specific  performance ;  and  per- 
haps it  will  appear,  this  is  almost  literally  that  case.  The  reason  is,  be- 
cause none  but  a  court  of  equity  can  decree  that  The  King  in  council 
is  the  proper  judge  of  the  original  right ;  and  if  the  agreement  was  fairlT 
entered  into  and  signed,  the  mng  in  council  might  look  on  that,  and  al- 
low it  as  evidence  of  the  original  right :  but  if  that  agreement  is  disputed, 
it  is  impossible  for  the  King  in  council  to  decree  it  as  an  agreement. 
That  court  cannot  decree  in  personam  in  England  unless  in  certain  crimi- 
nal, matters;  being  restrained  therefrom  bystat  16  Car.  and  therefore  the 
Lords  of  the  council  have  remitted  this  matter  very  properly  to  be  deter- 
mined in  another  place  on  the  foot  of  the  contract  The  conscience  of 
the  partv  was  bound  by  this  agreement ;  and  being  within  the  jurisdic- 
tion of  tnis  court  (6),  which  acts  in  personam,  the  court  may  properly  de- 
cree it  as  an  agreement,  if  a  foundation  for  it  To  go  a  step  father ;  as 
this  court  collaterally  and  in  consequence  of  the  agreement  ju^es  con- 
cerning matters  not  originally  in  its  jurisdiction,  it  would  de- 
[  448  ]  cree  a  performance  of  articles  of  agreement  to  perform  a  sen* 
tence  m  the  Ecclesiastical  court  just  as  a  court  of  law  would 
maintain  an  action  for  damages  in  breach  of  convenant 

As  to  the  second  objection :  if  it  was  so,  it  would  be  very  unfortunate ; 
for  suits  and  controversies  might  be  for  that  reason  endless;  and  this  has 
subsisted  above  seventy  years.  This  objection  is  insisted  on  at  the  bar, 
and  not  by  the  answer.  The  subordinate  proprietors  may  agree  how 
they  will  hold  their  rights  between  themselves;  and  if  a  proper  suit  is  be- 
fore the  King  in  council  on  the  original  right  of  these  boundaries,  the  pro- 
prietors might  proceed  therein  without  making  any  other  parties  except 
themselves.  In  this  respect  also  it  is  properly  compared  to  the  case  of 
Lordships  Marches  and  to  counties  Palatine,  When  the  Marches  subsist- 
ed, there  might  be  a  suit  in  B.  R.  concerning  their  boundaries;  and  the 
Lord  of  each  March  in  question  iieed  be  the  only  party.  If  a  matter  of 
equity  arose,  either  of  the  Lordi(irps  Marches  might  have  sued  in  equity 
to  settled  because  this  is  the  King's  court  of  general  jurisdiction  as  to  mat- 
ters of  equity ;  and  an  agreement  between  the  parties  relative  to  these 
boundaries,  if  proper  in  other  respects  to  carry  it  into  a  specific  perform- 
wce  18  a  matter  of  equity.    The  court  might  indeed  by  reason  of  their 

<^)  4  Init.  S13.  Ajite,  204.  Post,  562. 
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tenure  require  the  Aitorruy-General  to  be  made  a  party,  to  know,  if  he 
had  any  thing  to  object ;  but  then  might  hold  plea  of  the  cause.    Sup- 
pose, both  counties  Palatine  were  in  subjects  hands  (as  both  have  been 
formerly),  and  subsisted  so ;  and  a  question  had  arisen  concerning  the 
boundaries  of  these  two  counties  Palatine ;  and   the  respective  Earls 
PcUatine  had   entered  into  arti<^les  concerning  these  boundaries;  this 
court  would  have  held  plea  of  such  articles  as  well  as  concerning  the 
boundaries  of  manors,  seigniories,  and  honours  ;  for  these  are  honours,  on- 
ly a  franchise  of  a  higher  nature.    To  say  that  such  a  settlement  of 
boundaries  amounts  to  an  alienation,  is  not  the  true  idea  of  it ;  for  if  fair- 
ly made,  without  collusion,  (which  cannot  be  presumed)  the  boundaries  so 
settled  are  to  be  presumed  to  be  the  true  and  ancient  limits.    But  sup* 
pose  it  savours  in  some  degree  of  an  alienation,  why  ought  it  not  to  be  ? 
There  is  no  occasion  to  determine  that,  nor  will  1 ;  but  it  is  a  new  notion, 
that  the  Lords  proprietors  of  these  provinces  may  not  alien  to  natural- 
born  subjects.    This  is  no  opinion :  but  the  grants  themselves  are  framed 
so  as  to  be  most  open  to  alienation ;  being  grants  to  them  and  their  heirs 
to  be  held  in  common  socage  ;  not  in  capite  of  the  crown,  but  as 
Windsor  Castie  is.  What  rule  of  law  is  there,  that  landsor  afran-    [  449  ] 
chise  granted  to  be  held  in  common  socage,  nor  in  capite,  but  as  of  a 
particular  honour  or  manor,  cannot  be  aliened  without  licence  1  All  the  o\^ 
jections  concerning  knighfs  service  or  capite  lands  are  out  of  the  case,  an*) 
the  act  7  and  8  fVilL  3.  Cap.  22.  Sect.  1 6.  supposes  the  proprietorsmay  alieu 
to  a  natural-born  subject    The  first  words  of  the  clause  there  are,  that 
they  and  their  assigns  may  be  restrained  from  alienating  without  licence, 
which  supposes  that  it  was  assigned ;  and  this  appears  in  the  case  of 
Carolina.    As  to  the  not  alienating  a  parcel,  the  rule  cited  out  of  the 
Feudist  is  not  applicable;  those  b^ks  treating  of  difierent  tenures:  but 
I  admit,  neither  of  these  proprietors  could  dismember  their  provinces,  so 
as  to  alter  the  nature  of  the  thing  granted,  and  thereby  bind  the  crown 
of  whom  they  held ;  for  the  tenure  and  services  would  still  remain  on  the 
whole,  and  the  crown  might  demand  the  whole  services  from  either.    It 
is  therefore  something  like  the  case  of  the  office  of  high  constable  of  Eng* 
land,  held  by  the  tenure  oi  grand  serjeanty :  which  w^  very  extraordinary, 
to  hold  the  manors  by  tenure  of  such  an  office.  [1  Inst  106.  149.  165.] 
In  KeL  170.  and  Dy.  215.  the  judges  reported  their  opinion  to'^.  H.8.  that 
the  tenure  was  not  extinct  by  the  division,  but  that  the  King  had  a  right 
to  insist  on  the  performance  of  that  office  from  the  Duke  of  Buckingham 
by  reason  of  his  moiety :  but  this  exacting  the  performance  of  the  service 
from  either  subject  is  at  the  King's  pleasure  to  do  or  not    This  is  an  in* 
stance  that  in  honours  and  tenures  of  this  kind,  the  King  cannot  be  pre* 
judiced  by  any  alienation,  division  or  severance  between  the  parties ; 
and  if  material  services  are  reserved  on  the  grant  (though  here  it  is  by 
fealty  only  in  lieu  of  all)  the  entire  services  might  be  exacted  from  either, 
not  being  apportionable.    But  the  settling  limits  is  not  a  dismembering;, 
and  if  a  licence  to  dothis  was  necessary  from  the  crown  in  law  and  policy, 
it   sufficiently    appears  there  was  such;  for  it  appears  by    orders  of 
council  made  in  1685  and  1709,  the  crown  has  not  only  recommended, 
but  ordered,  this  divisbn  to  be  made  so  far  as  respects  the  three  lower 
counties;  as  to  which  there  is  no  dismembering ;  for  the  dividing  line  is 
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thereby  exacUy  Ae  same:  indeed  Qie  circle  is  not  within  these  orden: 
but  as  to  that  no  difficulty  can  arise. 

As  to  the  third  objection :  the  tenure  of  the  planters,  4^,  remain  just 
the  same  as  before,  and  is  preserved  by  this  agreement  The  proprietors 
could  not  prejudice  them  by  their  agreement;  but  if  they  could,  care  is 
taken  by  tne  agreement  to  preserve  tfiem.  The  King  of  England  is  still 
their  sovereign  and  supreme  Lord;  both  charters  require,  the  law  of  the 
respective  provinces  should  )>e  conformable  to  the  law  of  England^  as  near 
as  could  be.  Consider,  to  what  this  objection  goes ;  in  lower  instances,  in 
the  case  of  manors  and  honours  in  Einglandf  wnich  have  difierent  customa 
and  by-laws  frequently ;  yet  though  difierent,  the  boundaries  of  these 
manors  may  be  settled  in  suits  between  the  lords  of  these  manors  witboot 
making  the  tenants  parties:  or  may  be  settled  by  agreement,  which  this 
court  will  decree  without  makii^  the  tenants  parties;  though  incase  of 
fraud,  collusion  or  preiudice  to  the  tenants,  they  will  not  be  bound:  but 
notwithstanding  it  is  binding  on  the  parties,  and  to  be  established  as  to 
them.  Suppose,  two  bordering  manors  had  been  granted  out  in  tidl  in  re- 
compence  or  services,  the  reversion  in  fee  to  the  crown :  in  a  suit  between 
the  lords  concerning  the  boundaries,  it  is  not  necessary  to  make  the  King 
or  tenants  parties  to  this  suit  Indeed  the  crown  would  not  be  boimd  by 
that  agreement  or  decree :  but  it  is  still  binding  between  the  parties.  But 
in  this  case  the  same  final  answer  occurs,  that  does  under  the  other  ob- 
jection ;  viz.  that  if  there  is  no  fraud  or  collusion,  it  must  be 
[  400  ]  presumed  to  be  the  true  limits  being  made  between  parties  in 
an  adversary  interest ;  each  concerned  to  preserve  his  own  lim- 
its, and  no  pecuniary  or  other  compensation  pretended.  And  (abstracted 
from  the  general  question  of  want  of  jurisdiction)  suppose  either  party  in- 
sisted, there  was  such  a  breach  of  the  pnyoxBo  here,  as  incurred  the  pen- 
alty, and  broueht  Debt  in  fi.  A.  for  that  penalty,  and  the  defendant  there 
brought  a  bill  nere  to  be  relieved  (which  probably  would  have  been  done:) 
the  court  must  have  relieved  against  the  penalty  on  performance  of  the 
articles;  iudging  on  the  terms  of  the  relief,  and  dispensing  with  the  point 
of  time,  the  court  could  not  have  avoided  it  Then  how  does  thu  case  di£> 
tet  \  For  it  will  not  be  pretended,  the  King  in  council  wouU  have  had 
plea  in  that  case :  it  must  have  come  into  the  King's  courts  of  equity, 
which  must  have  judged  of  the  manner  of  performing  that  agreement 

The  next  head  of  objection  is  taken  from  the  general  nature  and  dr- 
cumetances  of  the  agreement 

First  it  is  true,  the  court  never  decrees  specifically  without  a  considera- 
tbn :  but  this  is  not  without  consideration ;  for  though  nothine  valuable  is 
given  on  the  face  of  the  articles  as  a  consideration,  the  settung  bounda- 
ries, and  peace  and  quiet  (1),  is  a  mutual  consideration  on  each  side ;  and 
in  all  cases  make  a  consideration  to  support  a  suit  in  this  court  for  per- 
formance of  the  agreement  for  settling  the  boundaries. 

The  objection  of  the  time  for  performance  being  lapsed  may  be  answer* 
^;  ior  it  is  the  business  of  tms  court  to  relieve  against  lapse  of  time  in 

(I)  So  ■ettling  diiputef,  though  it  afterwards  appear  that  one  of  the  parties  had  no 
title,  where  no  Iraud.  StapUion  v.  Siapiiitm^  1  Atk.  2.  Frank  v.  Franks  1  Ch.  Ca.  85. 
Gma  T.Cofin,!  P.  W.  723.727.  PuUenr.  Ready^t  AiLBdfL  OifilmMnY*  BatUMOth  I 
Vmb.40,    Cbfy v. Cety, ante,  19.    8ee2Vol284. 
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performaiice  of  an  agreement  (2);  and  especially  where  fhe  noB-per- 
ibrinance  has  not  arisen  by  default  of  the  party  seeking  to  have  a  specie 
fie  performance ;  as  it  plainly  does  not  here. 

^Text,  these  articles  are  not  like  subroissbn  to  arbitration.  In  those 
cases  generally  the  time  is  conditional,  so  as  determination  be  made  by 
such  a  day;  here  the  line  and  circle  are  agreed  on  by  distinct,  indepeno- 
eiit«  covenants,  and  that  they  shall  form  the  boondaries  of  these  tracts  of 
land;  thb  therefore  is  a  particular,  certain,  specific  contract  of  the  par- 
ties, that  these  shall  be  the  boundaries;  nothing  left  to  the  judgment  of 
the  commissioners,  who  are  merely  ministerial  (orun  the  line,  ^c.  accord* 
ing  to  the  agreement,  and  set  the  marks^  Therefore  it  is  not  like  an 
award,  but  is  an  agreement,  which  this  court  will  see  pursued* 

As  to  any  imposition  or  surprise,  the  evidence  is  clearly  con» 
tranr  thereto.  It  would  be  unnecessary  to  enter  into  the  par-  [  451  ] 
tioulars  of  that  evidence ;  but  it  appears,  the  agreement  was 
originally  proposed  by  defendant  himself:  he  himself  produced  the  map 
or  plan  afterward  annexed  to  the  articles  (c) :  he  himself  reduced  the 
beads  of  it  into  writing,  and  was  very  well  assisted  in  maldng  it:  and 
fkrtber  that  there  was  a  great  length  of  time  taken  tor  consideratkHi  and 
reducing  it  to  form.  But  there  is  something  greatly  supporting  this  evi- 
dence, viz*  the  defect  of  evidence  on  the  part  of  the  defendant,  which 
amounts  to  stronger  n^ative  evidence,  than  if  it  was  bv  witnesses ;  lor  it 
was  in  hb  own  power  to  have  shewn  it  if  otherwise.  Then  am  I  to  pr&* 
sume,  he  was  imposed  on,  in  a  plan  too  sent  to  himself  by  his  own  agente: 
as  to  the  plan  itself,  it  was  in  lus  own  power ;  with  regard  to  the  original 
of  these  minutes  of  the  agreement  wrote  by  himself,  though  ordered  by  the 
court  to  be  produced,  they  are  not  produced;  which  negative  evidence 
supports  the  evidence  of  tble  fairness  of  carrying  on  this  agreement  on  the 
pMTt  of  the  plaintiffi. 

I  admit,  that,  though  no  mipositk)n  or  fraud,  yet  a  plain  mistake  con* 
traiy  to  the  intent  would  be  a  ground  not  to  decree  specific  performance. 
But  consider  the  evidence  thereof:  the  defendant  and  his  ancestors  were 
conversant  in  this  dispute  about  fifty  years  before  this  agreement  was  eib- 
tered  into,  and  had  ail  opportunities;  therefore  no  ignorance,  want  of  in- 
formation or  mistake,  are  to  be  presumed :  and  in  cases  of  this  kind  after 
an  agreement,  and  plain  mistake  contrary  to  intent  of  parties  not  shewn, 
it  is  not  necessary  for  the  court  to  resort  to  the  original  right  of  the  par- 
ties :  it  is  sufficient,  if  doubtful.  To  consider  the  points  in  dispute,  and 
first  upon  the  defendant's  charter;  in  which  it  is  insisted,  the  whole  40th 
degree  of  Jiartk  latitude  is  included ;  and  if  so,  that  it  is  not  to  be  limited 
by  any  recital  in  the  preamble.  There  is  great  foundation  to  say,  the 
computations  of  latitude  at  the  time  of  the  grant  vary  much  from  what  they 
are  at  present;  and  that  they  were  set  much  lower  anciently  than  what 

(r)  Ante,  19.    2  Vol.  46.  284. 

(S)  Though  coarti  of  equity  will  relieve  againat  lopse  of  time  in  Tarioui  oaees,  u  in 
Vernon  r.  Siephent,  2  P.  W.  66.  Pineke  v.  Curtit,  4  Bro.  329.  Fordyee  v.  Ford^  ibid. 
494.  Lloyd  r.  CoUeii,  ibid.  469 ;  and  4  Vei.  jon.  689,  690.  note ;  and  Gregton  ▼.  Riddle^ 
ciled  7  Vee.  268. ;  yet  they  by  no  meana  condder  lapee  of  time  aa  wholly  immaterial 
Gi&ftn  V.  Paieraon^  1  Atk.  12.  is  therefore  mie-reported,  ride  4  Bro.  497,  and  ibid.  471, 
note.    4Vee.69aneU.    See ^eton r. SWe,  7  Yea. 265. 
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they  are  now ;  as  appean  tby  Mr.  Smithes  book,  which  is  of  repntatioii ; 
but  1  do  not  rely  on  that ;  for  the  fact  is  certainly  so.  But  whatever  that 
was,  does  it  take  in  by  the  description  ?  It  comes  to  the  question,  whether 
the  usque  ad  is  inclusive  or  exclusive ;  therefore  however  described,  the 
same  question  remains.    But  there  is  another  argument  used  by  the 

Slaintitfi  to  restrain  the  defendant's  charter  from  taking  in  the  whole  40th 
egreej  viz,  the  recital  of  it,  for  the  plaintiffi  say,  the  information,  given  to 
the  crown  by  Lord  Baltimore^  was,  that  this  part  was  land  uncultivated 
and  possessed  by  barbarians :  whereas  it  was  not  so,  but  possessed  by 
Dutch  and  Swedes )  and  therefore  the  King  was  deceived  in  his  grant 
There  is  considerable  evidence,  (hat  Dutch  and  Smedes  were  settled  on 
the  East  part  of  that  country;  but  this  is  said  to  be  no  deceit 
[  452  ]  on  the  crown ;  for  though  some  stragglers  were  settled  there, 
yet  if  not  recognised  by  the  crown,  that  is  not  a  settlement  I 
am  of  a  different  opinion ;  for  in  these  countries  it  has  been  always  taken, 
that  that  European  country,  which  has  first  set  up  marks  of  possesion,  has 
gamed  the  right,  though  not  formed  into  a  regular  colony ;  and  that  » 
very  reasonable  on  the  arguments  on  which  they  proceeded.  Then  will 
not  that  affect  the  grant?  If  the  fact  was  so,  that  would  be  as  great  de- 
ceit on  the  crown  in  notion  at  law,  as  any  other  matter  arising  from  the 
information  of  the  party  ;  because  such  grants  tend  to  involve  this  crown 
in  wars  and  disputes  with  other  nations ;  nor  can  there  be  a  greater  de- 
ceit than  a  misrepresentation  tending  to  such  a  consequence;  which 
would  be  a  ground  to  repeal  the  letters  patent  by  a  scire  facias^ 

Next  consider  the  dispute  on  Penn^s  charter,  which  grants  to  him  all 
that  tract  of  land  in  America  from  twelve  miles  distance  from  J^ewcasiUf 
to  the  43d  degree  of  J^orth  latitude,  &c.  under  which  the  plaintiflEs  do  not 
pretend  a  title  to  the  three  lower  counties,  which  relate  to  the  two  feoflP 
ments  in  1682.  Upon  the  charter  it  is  clear  by  the  proof,  that  the  true 
situation  of  Cape  Henlopen  is  as  it  is  marked  in  the  plan,  and  not  where 
Cape  Cornelius  is  as  the  defendant  insists :  which  would  leave  out  great 
part  of  what  was  intended  to  be  included  in  the  grant :  and  there  is  strong 
evidence  of  seisin  and  possession  by  Penn  of  that  spot  of  Cape  Henlapenf 
and  all  acts  of  ownership.  But  the  result  of  all  the  evidence,  taking  it  in 
the  most  favourable  light  for  the  defendant,  amounts  to  make  the  bounda- 
ries of  these  countries  and  rights  of  the  parties  doubtful.  Senexj  who  waa 
a  good  geographer,  says,  that  the  degrees  of  latitude  cannot  be  computed 
with  the  exactness  of  two  or  three  miles;  and  another  geographer  says, 
that  with  the  best  instruments  it  is  impossible  to  fix  the  degrees  of  latitude 
without  the  uncertainty  of  seventeen  miles;  which  is  near  the  whole  ex- 
tent between  the  capes.  It  is  therefore  doubtful ;  and  the  most  proper 
case  for  an  argument,  which  being  entered  into,  the  parties  could  not  re- 
sort back  to  the  original  rights  between  them ;  for  if  so,  no  aereements 
can  stand ;  whereas  an  agreement,  entered  into  fairly  and  without  sur- 
prise, ought  to  be  encouraged  by  a  court  of  justice. 

The  objection  of  uncertainty  arises  principally  on  the  question  concern- 
ing the  circle  of  twelve  miles  to  be  drawn  about  Jfewcastle^  it  was  insisted 
on  in  the  answer,  and  greatly  relied  on  in  America  ;  but  is  the  clearest 
part  of  the  cause.  As  to  the  centre,  it  is  said,  that  J^ewcastle  is  a  long 
town,  and  therefore  it  not  beine  fixed  by  the  articles,  it  is  impossible  that 
the  court  can  decree  it;  but  were  is  no  difficulty  in  it:  the  centre  of  a 
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circle  must  be  a  mathematical  point  (otherwise  it  is  indefinite)  and  no 
town  can  be  aa  I  take  all  these  sort  of  expressions  and  such  agreements 
to  imply  a  negative:  to  be  a  circle  at  such  a  distance  from  Newcasiley  and 
in  no  part  to  be  further.  Then  it 'must  be  no  further  distant  from  any 
part  of  NtvocastU,  Thus  to  fix  a  centre,  the  middle  of  Ntrocastle^  as  near 
as  can  be  computed  mu8t  de  found ;  and  a  circle  described  round  that 
town ;  which  is  the  fairest  way ;  for  otherwise,  it  might  be  fourteen  miles 
in  some  parts  of  it,  if  it  is  a  long  town.  Then  what  must  be  the  extent  of 
the  circle?  It  is  given  up  at  the  bar,  though  not  in  the  answer.  It  can- 
not be  twelve  miles  distant  from  Kewcasllt  unless  it  has  a  semi- 
diameter  of  twelve  miles :  but  there  is  one  argument  decisive  [  453  ] 
without  entering  into  nice  mathematical  questions ;  the  line  to 
be  the  dividing  une,  and  to  be  drawn /^oWA  firom  Htnloptn^  was  either  to 
be  a  tangent  or  intersecting  from  that  circle,  and  if  Ihe  Radius  was  to  be 
of  two  miles  only  it  would  neither  touch  or  intersect  it,  but  go  wide. 
There  is  no  difference  as  to  the  place  or  running  of  the  line  from  South  to 
Jforthf  though  there  is  at  the  cape,  from  which  it  is  to  commence. 

As  to  the  seventh  head  of  this  objection,  it  is  truly  said,  that  agree- 
ments must  be  decreed  entire,  or  not  at  all.    As  to  the  plaintiff's  estate 
and  possession,  this  must  concern  only  the  three  lower  counties,  which 
plainly  passed  by  the  feoffment.   I  will  lav  aside  the  question  of  Estoppel ; 
which  is  a  nice  consideration ;  for  the  Duke  of  York,  being  then  in  nature 
of  a  common  person,  was  in  a  condition  to  be  estopped  by  a  proper  instru- 
ment   In  1683,  the  Duke  of  York  takes  a  new  grant  from  the  crown ; 
and«  having  granted  before,  was  bound  to  make  further  assurance,  for 
the  improvements  made  by  Penn  were  a  foundation  to  support  a  bill  in 
eqidty  for  further  assurance.    The  Duke  of  York  therefore  while  a  sub- 
ject was  to  be  considered  as  a  trustee ;  why  not  afterward  as  a  royal 
trustee?  I  will  not  decree  that  in  this  court:  nor  is  it  necessary :  but  it  is 
a  notion  established  in  the  courts  of  revenue  by  modern  decisions,  that  the 
King  may  be  a  royal  trustee;  and  if  the  person,  from  whom  the  King 
takes  by  descent,  was  a  trustee,  there  may  be  grounds  in  equity  to  support 
that ;  and  if  King  J.  2.  after  coming  to  the  crown  was  a  royal  trustee,  his 
successors  take  the  legal  estate  under  the  same  equity ;  and  it  is  sufficient 
fi>r  plaintiffi  if  they  have  an  equitable  estate.    Then  consider  this  in  point 
of  possession  of  the  Penns ;  the  proof  of  which  is  very  clear :  they  nave 
been  permitted  to  appoint  governors  of  these  lower  counties ;  which  have 
been  approved  by  the  crown  according  to  the  statute  of  King  Williafn. 
Indeed  all  the  acts  of  possession  are  with  salvo  jure  to  the  crown ;  but 
the  evidence  for  defendants  amount  to  this :  not  of  real  possession  or  en- 
loyment,  bat  of  attempts  to  take  possesaon  sometimes  by  force,  sometimes 
by  inciting  people  to  come  there,  otherwise  why  should  Lord  Baltimore 
grant  here  tor  half  what  he  granted  in  other  places?  which  shews  niainly 
it  was  an  invitatkm  to  get  settlers  under  their  title.    Now  I  am  or  opin- 
ion, that  fall  and  actual  possession  is  sufficient  title  to  maintain  a  suit  for 
settling  boundaries :  a  stnct  title  is  never  entered  into  in  cases  of  this 
kind ;  neither  ought  it    But  what  ends  this  point  of  want  of  title  to  con-  * 
vey  is,  that  no  part  of  the  lower  counties  is  left  to  be  conveyed  by 
plaintiifi  to  defendant;  so  that  nothing  being  to  pass  by  plaintifi  it  is  not 
material  whether  they  have  title  to  conrey  or  not.    0ut  now  in  cases  oi^ 
this  kind,  of  two  great  territories   held  of  the  crown,  I  will  say  once  for 
Vol.  I.  3  H 
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ally  that  longposBeasion  and  eiyoTinent,  peopling  and  cultivating  cofontiki^ 
is  one  of  the  oest  evidence  of  title  to  lands,  or  district  of  lands  in  Amm^ 
cOf  that  can  be ;  and  so  have  I  thought  in  all  cases  since  I  have  served  the 
crown ;  for  the  great  beneficial  advantages,  arising  to  the  crown  for  set- 
tling, &c.  is,  that  the  navigation  and  the  commerce  of  this  country  is 
thereby  improved.  Those  persons  therefore,  who  make  these  settle- 
ments, ought  to  be  protected  in  the  possession,  so  far  as  law  and  equi^ 
can:  and  both  these  proprietors  appear  to  have  great  merit  with  regard 
to  the  crown  and  the  public ;  for  these  two  provinces  have  been  improved  ia 
private  families  to  a  great  degree  to  the  advantage  of  their  mother  coun- 
try :  this  regards  the  three  lower  counties ;  the  strength  of  which  is  vastly 
on  the  side  of  the  plaintiff 

As  to  the  court's  not  inforcing  the  execution  of  their  judgment,  if  tbej 
could  not  at  all,  I  agree,  it  would  be  in  vain  to  make  a  decree ;  and  that 
the  court  cannot  inforce  their  own  decree  in  rentf  in  the  present  case:  but 
that  is  not  an  objection  against  making  a  decree  in  the  cause ;  for  the 
strict  primary  decree  in  this  court  as  a  court  of  equity  is  (d)  in  personam, 
long  before  it  was  settled,  whether  this  court  could  issue  to  put  into  posses- 
sion in  a  suit  of  lands  in  England ;  which  was  first  begun  and  settled  in 
the  time  of  James  I.  but  ever  since  done  by  injunction  or  writ  of  a^m* 
temce  to  the  sheriflT  (1) :  but  the  court  cannot  to  this  day  as  to  lands  in 
Irelandj[>r  the  plantations.  In  Lord  King'^s  time  in  the  case  of  Richards 
son  V.  Hamilton^  Attorney -General  of  Pennsylvania^  which  was  a  suit  of 
land  and  a  house  in  the  town  of  Philadelphia^  the  court  made  a  decree, 
though  it  could  not  be  inforced  in  rem.  In  the  case  of  Lord  Anglesey  of 
land  lying  in  Ireland^  1  decreed  for  distinguishing  and  settling  the  parts  of 
the  estate,  though  impossible  to  inforce  that  decree  in  rem,  but  the  party 
being  in  England,  I  could  enforce  it  by  process  of  contempt  in  personam 
and  sequestration,  which  is  the  proper  jurisdiction  of  the  court  And  in- 
deed in  the  present  case,  if  the  parties  want  more  to  be  done,  they  must 
resort  to  another  jurisdiction ;  and  it  looks  by  the  order  in  1735,  as  if  that 
was  in  view ;  liberty  being  therebv  given  to  resort  to  that  board. 

This  opens  a  way  to  that  part  oi  the  case  relating  to  the  crown.  The 
Attorney-General  acts  a  very  impartial  part;  and  I  shall  express  in  the 
fullest  words,  that  this  decree  is  entirely  without  prejudice  to  any  preroga- 
tive right  or  interest  in  the  crown.  I  will  go  further ;  that  as  I  do  not  know 
how  far  that  interest  of  the  crown  may  be,  I  will  reserve  liber- 
[  455  ]  ty  for  either  party  to  apply  to  this  court,  if  any  act  or  right  of 
the  crown,  execution  of  this  shall  be  obstructed;  for  the  court 
is  at  liberty  to  suspend  its  decree,  if  a  difficulty  to  perform  it  is  shewn: 
and  I  will  reserve  futher  directions  as  between  the  parties  as  to  that  mat- 
ter so  cf<  novo  arising.  Judgments  have  been  at  law  with  a  salvo  jure 
of  the  crown ;  as  in  Rastal  and  Cokeys  entries  in  the  title  of  intmnon  and 
quo  Warranto  ;  which  particularly  in  the  cases  of  lands  relating  to  intru- 
fljon, .  is  very  analogous  to  the  present 

(<0  4th  Inst  213.  Ante,  204, 447. 


(1)  After  MTTice  of  a  writ  of  axeeoUon  of  a  deerso  for  dtliyoty  ofyoiMMJon  of  lands, 
the  conrt  wiU  grant  an  injunction  on  a  motion  of  coarte^  and  the  writ  of  smMamum  to 
the  sheriff  ia  founded  on  it    See  in  Hugumin  ▼.  Basely,  IS  Ves.  180* 
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1  am  of  opinion  therefore  to  decree  a  specific  perihrmance  of  this  agree- 
ment without  prejudice  to  any  right,  du:.  of  the  crown. 

Next  as  to  the  point  of  costs;  ror  which  must  be  considered,  whatpasi- 
ed  in  America  and  in  England.  As  to  what  passed  antecedent  to  granting 
the  commission,  it  is  very  fair  on  both  sides;  all  the  objection  arising  from 
that,  is  the  defence  against  the  performance;  and  that  there  are  no 
grounds  for  the  defence  from  fraud,  imposition  or  mistake,  which  are  made 
the  heads  for  it  But  in  America  the  defendant's  commissioners  behaved 
with  great  chicane  in  the  point  they  insisted  on,  as  the  want  of  a  centre 
of  a  circle,  and  the  extent  of  that  circle,  viz.  whether  a  diameter  of  two 
or  of  twelve  miles ;  the  endeavouring  to  take  advantage  of  one  of  plaintifis 
commissionerB  coming  too  late,  to  make  the  plaintilK  incur  the  penalty. 
It  is  plain  from  the  articles,  both  sides  should  be  answerable  for  default  of 
their  commissioners;  the  penalty  shews  the  intent;  though  I  own,  this  is 
not  that  case ;  but  I  do  not  go  on  that  The  defendant  has  been  nnislcd 
by  his  commissioners  and  agents  in  ^mtrica^  to  make  their  objections  his 
defence :  which  brings  it  nearer  to  himself;  and  though  he  would  not  at 
all  have  thought  of  it  as  from  himself  (so  that  I  impute  nothing  in  the  least 
dishonourable  to  him),  yet  I  must  take  it  as  hb  own  act ;  and  then  should 
not  do  complete  justice,  if  I  did  not  give  plain tiffi  the  costs  of  this  suit  to 
this  time,  to  be  taxed,  reserving  subsequent  costs. 

His  Lordship^  having  directed  that  the  plaintifl^  and  defendant  should 
quietly  hold  according  to  the  articles,  altered  that ;  for  it  would  be  impro- 
per to  have  a  decree  in  this  court  for  quiet  enjoyment  of  lands  in  America  ; 
which  would  occasion  continual  applications  to  this  court  for  contempts^ 
dLC.  and  that  it  ought  to  be  the  proper  jurisdiction. 

Mr.  Soliciior-Gentral  in  his  argument  cited  the  Massachusetts  Bay  com* 
pany,  against  the  King,  in  1746,  in  the  council,  as  to  settling  boundaries; 
where  on  petition  by  the  plaintiffi  to  rehear,  the  committee  re- 
ported, that  there  was  no  instance  of  rehearing  on  an  appeal ;  [  456  ] 
which  would  be  mischievous,  unless  on  some  very  particular  cir- 
cumstances, as  new  discovery  or  fraud  concealed ;  and  therefore  the  peti- 
tion was  rejected. 


WEST  V.  SKIP,  May  16,  1760. 

(Reg.  Lib.  1749.  B.  foJ.  619.) 

S>  0.  Antt^  S39,  ani  S45^— Partnership  effects  first  applied  to  pay  partnership  debts, 
indgment-creditor  leaving  the  goods  in  bankrupt's  hands,  cannot  come  against  anotlier, 
who  has  taken  ezeoation. 

Tms  now  came  on  upon  the  point  reserved  till  after  the  determination 
of  Ryal  v.  Rowles  ;  Antef  348.  375.  and  the  question  was  whether  there 
was  any  distinction  between  this  and  that  case,  either  on  the  foot  of  the 
Elegitf  taken  out  by  the  sisters  ot  Ralph  Harmood  on  a  judgment  confess- 
ed by  him,  against  his  lease  of  the  brewhouse,  <{rc.  (which  the  sisters  insist- 
ed, the  commissioners  of  the  bankrupt  were  not  intitled  to  seize  and  sell 
onder  the  act  of  parliament,)  or  on  ttie  foot  of  the  officers  of  excise,  whom 
the  sisters  had  paid  ofl^  and  insisted,  that  having  paid  a  debt  to  the  crown, 
the  prerogative  of  the  crown  should  avail  them. 
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Lord  Chait cellor. 

The  statutes  of  bankruptcy  do  certainly  not  extend  to  the  right  <^  the 
crowa;  but  as  to  the  partnership  debts  subsequent  to  the  assignment,  the 
sisters  are  considered  as  partners ;  and  the  partnership-efiects  must  be  ap- 
plied to  pay  the  partnership-debts,  before  any  other  partner  can  clahn 
any  thing  out  of  either  for  his  share  or  debt.  Suppose  a  subsequent  ju^- 
ment-creditor  had  taken  these  effects  in  execution :  it  has  been  determin- 
ed over  and  over  at  Guildhall,  that  one  cannot  come  against  these  goods^ 
which  he  had  left  in  the  bankrupt's  hands,  and  say^he  is  a  prior  judgment- 
creditor.  Then  a  question  will  be,  whether  any  thing  will  be  coming 
after  payment  of  the  partnership  debts  ?  ' 

But  nrst  let  the  Master  inquue,  whether,  at  the  time  of  the  judgment 
confessed  by  Ralph  Haraood  to  his  sisters,  any  sum  was  due  to  th^  or 
either  of  them  7  what  was  the  consideration  of  the  judgment ;  and  if  the 
master  shall  find  any  debt  due,  then  takt  an  account  thereoH 


fc 
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Articles  of  agreement  rectified  by  the  minutet.    Admimon  of  parol  evidence  when  fruid 

or  aurpriae. 

The  plaintiff,  captain  of  an  India  Ship  (e)  by  articles  of  agreement  bar- 
gained and  sold  to  defendant,  all  his  China  ware  and  merchandise,  which 
he  brought  home  in  his  last  voyage ;  covenanting  that  he  was  the  real 
proprietor  and  had  a  right  to  sell,  and  should  allow,  deduct  or  pay  to  de- 
lendant  all  the  customs,  duties,  allowances  and  charges,  that  should  be 
taken  out  of  the  said  bargained  premises.  Those  allowances  amounted  in 
the  whole  to  forty-six  and  a  haVper  ctnt,  paid  to  the  company  on 
[  457  ]  the  captain's  private  trade  in  respect  of  warehouse-room,  <^c.or 
of  the  duties  to  the  crown.  Two  ships  having  been  taken  on  re- 
turn home,  the  goods  happened  to  sell  for  a  much  higher  price  than  they 
had  agreed  on.  The  captain  brought  this  bill,  for  an  account  of  what  was 
due  on  this  contract 

The  material  question  was,  whether  the  plaintiff  ought  to  bear  all  de- 
ductions and  allowances,  that  were  to  be  made,  to  the  extent  only  of  that 
sum  he  was  to  receive  on  his  private  contract  with  defendant ;  or  whether 
he  was  to  bear  it  on  the  whole  price  the  goods  should  sell  for  at  the  com- 
pany's sale  by  inch  of  candle  ? 

Plaintiff's  counsel  admitted,  the  articles,  as  penned,  were  against  him 
BO  as  to  oblige  him  to  pay  on  the  whole  sum,  but  the  real  contract  and  in- 
tent was,  that  he  should  pay  the  forty-six  and  a  halt  per  cent  only  on  the 
price  he  was  to  receive  by  his  private  contract  with  defendant,  who 
should  bear  the  deduction  oh  the  surplus  price  for  which  the  goods  sold, 
because  that  was  all  profit  to  himself;  and  it  appeared  by  the  minutes  and 
the  calculations  made  by  themselves  at  the  time,  that  this  was  contrary 
lo  the  intent,  and  a  mistake  by  the  drawer :  which  is  a  head  of  relief  in  this 
court ;  and  to  this  parol  evidence  was  offered  to  be  read. 

Objected  to  for  defendant ;  for  by  ttiis  means  the  mere  allegation  of 

(0  Ante,  317. 
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mUtake  will  let  in  parol  evidence  in  contradiction  to  any  agreement,  and 
defeat  written  acts.  The  presumption  is,  the  whole  agreement  was  con^ 
prised  in  that  deed:  therefore  though  the  court  leans  against  objections  of 
this  kind,  which  prevent  information,  yet  this  would  contract  the  rule  of 
evidence  always  adhered  to  unless  there  is  fraud  in  the  deed.  The  court 
will  not  add  to  the  written  agreement.  In  a  case,  Mich.  1746  (1),  on  an 
agreement  about  a  lease,  which  the  defendant  agreed  to  let  at  so  much 
clear  of  taxes:  the  defendant  was  an  unletter^  person  who  added  his 
mark;  the  tenant  drew  it,  but  omitted  to  insert  that  clause,  and  brought 
«  bill  to  carry  it  into  execution :  the  defendant  proved,  that  it  was  the  in* 
tent  it  should  be  clear  of  taxes:  but  the  court  said,  that  if  the 'bill  had 
been  brought  by  the  defendant  to  carry  into  execution,  the  objection 
would  be  more  material,  as  that  would  be  to  add  to  the  agreement. 

Lord  Chahobllcr. 

How  can  amistake  in  an  agreement,  be  proved  but  by  parol  evidence 
{/)  f  It  is  not  read  to  contradict  the  face  of  the  agreement  which  the 
court  wooU  not  allow,  but  to  prove  a  mistake  therein,  which  cannot  other- 
wise be  proved :  it  may  fli^dbrebe  read. 

Jbr  phiniiff.  It  was  then  ureed,  that  by  such  an  agreement  [  458  ] 
as  fins,  the  more  his  goods  sold  tor,  the  less  he  should  receive ; 
nay,  they  might  sell  at  so  high  a  price,  that  he  should  be  money  out  of 
pocleet;  and  parol  evidence  was  read  to  shew  the  usage ;  viz.  that  the 
buyer  usuallv  paid  all  the  charges  on  the  surplus  price,  above  what  was 
contracted  for.  The  defendant  bid  for  the  goods  himself,  and  nodded 
to  the  auctioneer ;  and  since  offered  plaintiff  money  by  way  of  compro- 


Jbr  Defendant.  Though  by  this  agreement  the  more  plaintiff's  goods 
aold  for,  the  less  he  woidd  receive,  he  could  not  be  out  of  pocket ;  for 
though  the  wordpa^  was  inserted  in  the  articles,  (which  would  indeed  be 
^  foundation  for  an  action  of  covenant  to  compel  payment  of  the  whole 
deductions)  it  was  by  mistake  of  the  drawer,  for  in  the  minutes  it  was  on- 
ly deduct,  and  equity  would  relieve.  But  this  is  a  contract  on  a  risk  or 
dmnce  on  hoih  parties;  and  its  having  fallen  out  in  favour  of  defendant 
is  no  reason  to  vary  the  agreement,  which  must  be  taken  as  at  the  time 
unless  fraud  appears.  If  in  all  contingent  contracts  the  risk  must  be 
equal,  it  would  bring  more  business  than  the  court  could  know  what  to  do 
with :  had  a  small  advantc^e  been  gained,  it  would  not  be  set  aside,  and 
the  Quantum  vrill  not  vary  it.  Suppose  a  ship,  insured  at  a  great  price  is 
missmg,  had  never  sailed,  but  was  safe  in  port  all  the  time,  so  that  the  un- 
derwriter ran  little  risk :  yet  on  a  bill  to  have  the  prcBmium  returned  on 

(/)  Parol  eTidenee  admitted  to  prore  words  taken  down  in  writing  wero  oontraiy  to 
(fays  eoncurrent  intentioni  of  all  partiei.    1  Brown,  341. 

Where  the  agreement  was  not  inserted  in  the  deed  as  the  traniaction  woald  appear 
nitirious ;  parol  evidence  of  thia  referred  to  contradict  the  deed,  as  the  agreement  was  not 
charged  to  hare  heen  omitted  by  iVand.    1  Brown,  92. 


(1)  JflvnetT*  Sfoi/kom,  3  Atk.  318;  on  which  tee  the  obaerratiou  of  Lord  Roulsffh  tad 
Loid  EUotu  C.  4.  Bro.  518.  and  6  Vee.  325,  note. 
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foot  of  miftake  tiie  court  would  not  relieve.    No  fraud  is  profed:  and  lit- 
tle weight  it  to  be  laid  on  the  offers  to  plaintiff 

Lord  Chaitcelloiu 
It  is  impoasible  to  say  this  case  is  free  from  obscurity :  and  every  case  of 
this  kind  will  be  attended  with  some.    Plaintiff  may  be  in  titled' to  a  decree 
lor  account;  but  it  must  be  according  to  what  was  his  real  agreement 
To  be  sure  it  is  very  extraordinary,  that  an  agreement  should  be  made 
for  sale  of  goods,  which  goods  must  by  law  be  sold  at  another  public  nle 
to  ascertain  the  real  price;  and  that  the  more  the  goods  sold  for,  and 
the  greater  profit  the  buyer  should  make,  the  less  ihe  seller  dk»uld  re- 
ceive for  those  goods.    Such  an  agreement  might  indeed  be  made :  bat  it 
is  extraordinary ;  though  it  is  not  likely  to  happen,  yet  possibly  the  goods 
sell  so  high,  that  the  seller  might  be  obliged  to  pay  money  out  of  his  pock- 
et besides  losing  the  whole  price  of  the  goods.    It  is  admitted,  there  is  a 
mistake,  by  dravring  it  so  as  that  an  action  of  covenant  would  lie:  and 
then  the  question  is,  whether  eouity  would  relieve  T  fiut  I  do  not  think 
the  drawer  of  the  articles  has  pursued  the  intent  of  the  minutes 
[  459  ]   in  other  parts  besides  the  inserting  the  word/MW.    In  the  minutes 
it  is  not  said,  that  all  shall  be  charged  on  ihe  bargamtdpremiseSf 
which  imports  the  goods  sold,  but  charges^  ^c.  that  may  be  taken  oui  of  ike 
proiyce  of  the  said  china  ware :  which  is  an  ambiguous  expression,  not  so  de^ 
terminate  as  the  other;  as  it  might  refer  to  the  account  the  parties  made 
up  themselves,  which  was  to  be  r^ulated  de  novof  and  this  is  a 
great  variation  in  the  words  and  sense.    Then  1  am  at  opinion,  these 
minutes  must  be  taken  to   be  the  agreement  of  the  parties;  and   if 
any  material   variation    (as  is   admitted  for  defendant)    the    articles 
must  be  rectified.    The  question  then  is,  what  is  the  true  sense  of  the  mi> 
nutesT 

All  contracts  of  this  kind  depend  on  the  usage  of  trade,  and  are  so  al^ 
lowed,  not  only  in  this  but  in  common  law  courts.  On  mercantile  con- 
tracts relating  to  insurances,  ^c.  courts  of  law  examine  and  hear  witncMes^ 
of  what  is  the  usage  and  understanding  of  merchants  conversant  therein : 
for  they  have  a  stile  peculiar  to  themselves,  which  is  short  yet  is  under- 
stood by  them,  and  must  be  the  rule  of  construction.  The  material  evi- 
dence to  a£brd  a  rule  fix)m  facts  and  usage  would  be  to  shew  how  the  ac- 
counts had  been  made  up,  and  the  allowance  made  by  the  captain  on  ana 
side,  and  the  buyer  or  dealer  in  china  on  the  other.  And  the  plaintiff  has 
proved  by  several  witnesses ;  the  amount  of  which  is,  that  suppose  the 
captain  previous  to  the  sale,  agrees  to  sell  part  of  his  private  trade  lor 
£  100,  on  which  all  the  charges  amount  to  £50,  the  seller  is  to  pay  that 
£50,  but  if  the  sale  should  amount  to  £200,  the  buyer  usually  pays  the 
advance :  whereas  the  evidence  on  the  part  of  defendant  amounts  to  no- 
thing in  this  case,  not  swearing  to  a  question  of  fact,  what  allowances,  or 
in  what  manner  accounts  are  made  up  (which  is  material)  but  only  to  the 
form  and  expression  of  the  contract. 

As  to  the  objection  of  the  risk ;  it  is  truly  said,  in  all  contracts  of  risk, 
that  is  no  reason  to  vary  or  put  a  difierent  construction  on  the  agreement ; 
which  must  be  taken  at  the  time;  but  here  that  argument  is  not  M^ufais; 
for  the  risk  in  this  case  is  not  at  all  to  be  applied  to  the  deductioiis  or 
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allowances;  which  was  a  known  and  certain  charge  of  46  and  a  halt  per 
eeni. 

As  to  the  subsequent  misbehaviour  of  defendant,  no  intentional  fraud  is 
to  be  inferred ;  but  it  is  sufficient  for  this  purpose,  that  to  make  another 
construction  would  put  it  in  the  buyer's  power  to  play  such  tricks ;  and  it 
is  not  material  to  inauire,  whether  it  was  done  or  not  The  ofiers  by  de- 
fendant  are  material,  though  generally  speaking,  offers  by  the  parties. by 
way  of  compromise  are  not  to  have  much  weight  in  the  merits  of  the  case, 
nor  to  be  made  use  of,  yet  in  cases  of  t];u8  kind,  where  the  contract  is  doubt- 
fully penned  and  to  be  explained  by  usage,  those  offers  may  have 
weight  But  as  to  the  risk  of  the  two  ships  being  taken,  that  I  [  460  } 
suppose  was  a  risk  not  considered  by  any  party. 

The  minutes  must  be  taken  to  be  the  agreement;  the  articles  are 
not  penned  agreeably  thereto;  therefore  the  minutes  ought  to  be  expound* 
ed  according  to  the  usage  of  trade;  which  is  proved  to  be,  as  plaintiff  in- 
aists ;  defenchnt's  evidence  proving  nothing  of  the  fact 
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A  •am  of  jC96  paid  to  gruardkn  of  tt^bni  tenant  in  tail  for  rebaildinr  a  copyhold  teaomoDt 
that  had  bean  bamt  down,  but  which  had  never  been  so  applied  daring  the  infant'f  lift^ 
hald  to  belong  to  the  eacceeding  remainder-man  in  tail,  sabject  to  a  deduction  of  inter- 
est upon  a  larger  sum  at  which  the  loss  wss  computed.  Such  interest  held  to  belong  to 
the  personal  representatives  as  a  compensation  for  the  loss  of  the  rents  and  profits  sus- 
tained by  the  infant,  who  could  not  alien.    Question  as  to  infant  tenants  in  tail. 

Cop/hold  tenant  subject  to  waste,  unless  by  act  of  God. 

And  tenant  for  years,  where  burnt  by  fire,  though  no  covenant  to  repair  or  rebuild. 

A  coPTHOLD  estate  intailed,  consisting  principally  of  a  house,  having  been 
burnt  down,  the  sum  of  £96  was  c6llected  on  oriefs  toward  the  rebuilding, 
and  paid  by  the  trustees  of  the  charitv  into  the  hands  of  the  guardian  of 
tenant  in  tail  who  was  an  infant,  and  died  under  age,  without  its  having 
been  so  applied.  A  question  arose  bietween  the  personal  representatives  of 
the  infant  and  his  aunts,  who  claimed  an  issue  in  tail  under  the  settlement  of 
the  real  estate,  in  place  of  which  this  money  came,  and  brought  this  bill 
for  that  purpose. 

Lord  *CHA!r  cELLOR. 

This  is  certainly  a  new  case ;  of  which  there  is  no  precedent ;  yet  in  ge- 
neral there  are  authorities,  the  reason  of  which  govenis  this. 

I  was  at  first  a  Utile  alarmed  by  this  bill ;  because  what  I  generally  go 
on,  is  to  discharge  bills  relating  to  money  giv^n  in  this  kind  of  charity  col- 
lected on  brie6 ;  and  if  the  money  had  been  in  the  hands  of  the  trustees,  I 
wmM  have  dismissed  the  bill ;  and  they  should  have  come  to  this  court  by 
petition:  but  that  is  not  the  case,  the  money  having  been  paid  by  the 
trustees,  for  the  benefit  of  the  person  then  taken  to  be  the  sufferer :  so 
that  it  is  in  the  hands  of  his  guardian,  and  in  the  same  state  as  if  a  partic- 
ular sum  had  been  raised  or  given  by  relations  or  friends  of  the  infant,  and 
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to  come  in  lieu  of  that  loes  he  soBtained,  and  which  wodd  be  so  applied. 
It  is  admitted,  the  only  loss  sustained  by  the  infant  was  from  the  bunnng 
down  the  house;  had  it  been  a  loss  complicated,  partly  consisting  in  the 
burning  the  house  and  destroying  the  goods  and  other  property  of  the  io- 
fant,  it  would  have  been  very  difficult  to  ^ave  made  a  division  and.^fistri- 
bution  of  the  money :  and  I  should  have  endeavoured  to  have  avoided  al- 
tering into  that  consideration ;  but  that  is  not  the  case. 

There  are  two  principal  grounds  for  plaintiffi :  viz.  that  this  was  an 
estate  tail  of  one  dying  during  infancy  (1);  and  that  it  was  copy- 
hold. 

As  to  the  first,  supposing  this  had  been  the  estate  of  one  of 
[  461  ]  full  age  seised  in  fee ;  and  the  money  had  been  paid  by  die 
trustees  to  tenant  in  fee  himself,  or  to  some  one  for  his  benefit: 
I  should  be  of  opinion,  that  on  his  death  his  heir  at  law  could  have  no 
claim  on  that  money ;  unless  there  was  some  act,  declaration,  or  apparent 
circumstance,  arising  from  himself  to  appropriate  this  money  to  rebuild- 
ing the  house.  So  if  he  had  been  tenant  in  tail  of  full  age  who  had  spent 
or  mixed  the  money  with  his  other  personal  estate  without  appropriatian 
to  the  purpose  of  rebuilding ;  I  should  have  thought  the  issue  in  tail  would 
have  had  no  right  to  come  to  this  court  to  have  it  so  applied.  Therefore 
it  is  ric;htly  compared  to  the  case  of  money  paid  on  insurance  of  a  house 
from  fire :  the  insurance-money  was  a  satisfaction  for  the  loss ;  and  if  ten- 
ant in  tail  or  in  fee  of  full  age  had  died,  before  the  money  was  paid  by  the 
insurance  offices,  the  heir  at  law  or  issue  in  tail  would  have  a  considera* 
ble  right  to  come  into  this  court  to  have  the  premises  so  destroyed,  repair- 
ed or  rebuilt,  and  that  case  of  the  insurance  might  be  compared  to  cases, 
where  tenant  in  fee  enters  into  articles  to  build  a  house,  and  before  it  is 
built,  the  party  dies :  the  court  has  decreed  as  between  executor  and  heir 
at  law  the  articles  should  be  carried  into  execution,  and  the  house  rebuilt 
for  the  benefit  of  the  heir  at  law ;  it  partaking  of  the  nature  of  the  realty, 
[2  Vem,  322.]  There  may  be  cases,  where  tenant  in  tail  or  fee  has  done 
an  act,  for  which  he  had  a  personal  remedy  only,  as  against  the  workman 
he  had  contracted  with ;  that  should  be  considered  as  so  annexed  to  the 
realty,  as  that  the  heir  at  law  should  have  the  benefit  of  the  contract. 
There  is  a  case  for  that  purpose  in  Vem.  so  would  it  be  in  the  case  of  one  of 
full  age  (g).  But  this  is  a  case  of  infancy,  which  operates  in  this  manner :  he 
was  under  guardianship  (A) ;  and  his  estate  ought  to  be  taken  care  of, 
and  applied  according  to  the  nature  of  it;  and  the  court  will  always  take 
care  it  shall  be  so,  and  will  not  sufler  his  real  property  to  be  changed  into 
personal  during  his  mfancy,  or  hb  personal  mto  r^;  in  order  that 
the  persons,  who  are  to  come  into  succession,  may  find  the  property  in  the 
same  state  without  being  altered  by  those,  who  had  not  power  to  alter  it: 
of  which  there  are  several  cases  with  regard  to  the  timber  part  of  the  in- 
heritance, and  with  r^ard  to  money  directed  to  be  laid  out  m  land,  which 
the  infant  might  have  elected  to  be  taken  as  money,  if  he  lived  to  full 
age.    Then  on  a  bill  in  the  infant's  life  by  his  prochein  amy  in  his  i 


(f)h 


P.  Wou.  99.    Free.  Chan.  319.     1  Atk.  480. 
Infant's  inhtritanoe  not  bound  by  act  of  the  court    2  VoL  23. 


(I)  See  Wart  v.Polhill^  H  Yea.  257,  274. 
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the  court  would  have  compelled  the  guardian  or  trustee  to  have  laid  this 
money  out  in  rebuilding  the  house ;  and  would  not  have  said,  the  money 
should  be  kept  till  he  dies,  and  then  it  bhall  be  mere  money,  and  the  heir 
at  law  shall  take  the  premises  without  the  application  of  the  proper  fund 
to  put  them  in  the  condition  they  were.  That  right  subsisting  during  his 
whole  life,  his  death  will  not  change  it;  but  it  will  be  bound  by  the  same 
equity,  and  under  the  same  right. 

Then  consider  the  next  dbtinguishing  reason,  that  this  is  copyhold ; 
which  greatly  strengtliens  it.  The  Copyhold  tenant  being  subject  to 
waste  by  the  general  rule  of  law,  (no  custom  to  the  contrary  being  shewn) 
this  might  have  been  considered  by  the  lord  of  the  manor  as  waste ;  for, 
unless  it  IS  a  burning  by  lightning  or  the  act  of  God,  the  destruction  of  a 
house  by  fire,  unless  in  convenient  time  repaired,  is  waste.  So  as  between 
landlord  and  tenant  for  years,  though  no  covenant  to  repair  or  rebuild,  he 
is  subject  to  waste  in  general,  and  if  the  house  is  burned  by  fire, 
he  must  rebuild.  But  this  is  stronger,  for  if  there  is  any  n^li-  [  462  ] 
gence  in  the  copyhold  tenant  or  guardian,  as  this  is  the  case  of 
an  mfant,  the  lord  of  the  manor  would  have  this  ri^ht ;  which  therefore 
still  subsists :  and  it  would  be  fatal  for  the  tenant  in  .tail,  if  he  should  lose 
his  estate  for  want  of  the  application  of  this  money.  This  distinguishes  the 
*  present  case :  and  if  it  had  been  a  question  between  the  heir  at  law  and 
personal  representative,  the  heir  at  law  would  have  this  right  to  have  the 
money  so  applied,  as  it  stood  so  bound  at  the  death  of  the  infant :  so  will 
the  issue  in  tail. 

The  only  doubt  I  have,  is  as  to  this  part  of  the  case :  the  whole  of  the 
loss  the  infant  sustained,  is  computed  at  £148,  the  loss  to  him  during  his 
minority,  as  then  he  could  not  alien,  was  the  loss  of  the  profits  of  the  es- 
tate, which  must  be  considered  as  the  1^  of  the  interest  of  that  money, 
and  a  personal  loss  to  himself.  Then  wih.^  the  issue  in  tail  be  in  titled  tm 
have  the  whole  laid  out  in  rebuilding  th^s  premises  7  or  ought  not  the  in- 
fant tenant  in  tail  to  be  allowed  so  much  out  of  it,  as  the  interest  of  the 
whole  £148  would  amount  to  during  his  life  T  it  was  agreed  afterward 
that  the  plaintiffi  should  pay  £80  as  a  reasonable  proportion  of  the  £96  to 
the  rebuilding  under  the  circumstances  of  the  case ;  but  without  costs  on 
either  side.  As  the  plaintifiii  were  tenants  in  tail  of  full  age,  the  court 
would  not  decree  them  to  by  it  out ;  they  might  do  as  they  thought 
fit 
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(Vide  Reg.  Lib.  1749.  A.  fol.  396.) 

Lord  Hardwioke,  Lord  Crancbllor,  Sir  JoHir  Strahgb^ 
Master  of  the  Rolls, 

DcTiM  of  a  rectory  to  a  college  on  tcust  {inter  alia)  to  pretent  the  lemor  diTine  then  fel- 
low.   Plea  to  jurisdiction,  ai  being  in  the  risitor,  over-ruled. 

Collegiate  body  compellable  to  execute  a  tniat  ae  a  private  pereon,  and  though  the  bill 
not  brought  recently. 

The  end  of  the  bill  against  the  Master,  Fellows,  and  Scholars  cl  St. 
Vol.  I.  3  I 


462  GREEN    r.    RUTHERFORTIL  [1750. 

John\^  College  in  Cambridge^  was  to  oblige  Dr.  Rutherforth  to  deliver  up 
a  presentation  made  by  the  G>llege  of  him  to  the  rectory  and  parisa 
church  of  Barrow  in  Suffolk^  to  restrain  his  having  institution  and  induc- 
tion thereon,  and  to  present  the  plaintiff*  under  their  common  seal ;  setting 
forth,  that  Margaret  Countess  of  Richmond^  mother  of  King  Henry  7th, 

founded  this  College ;  that  Queen  Elizabeth  in  her  twenty-second 
[  463  ]   year  gave  a  new  body  of  statutes  to  the  College,  which  were 

accepted  by  them,  and  by  which  they  have  ever  since  been  go- 
verned ;  that  by  uninterrupted  usage  of  the  College  whenever  a  benence 
became  vacant,  the  t^enior  Fellow  on  the  divinity  line  was  presented,  whe- 
ther he  had  taken  the  degree  or  not :  that  Dr.  John  Bowtou^  a  Fellow,  by 
will  in  1689  devised  to  the  Master,  Fellows  and  Scholars  of  the  College 
and  their  successors,  the  perpetual  advowson  of  this  rectory  on  trust,  that 
whenever  the  church  should  be  void,  and  his  nephew  should  be  capable 
to  be  presented  thereto,  they  should  present  him,  and  on  the  next  avoid- 
ance should  present  one  of  his  name  and  kindred,  if  there  should  be  any 
such  capable  thereof  in  the  College :  if  no  such,  they  should  present  the  sen* 
ior  divine  then  Fellow  of  the  College :  and  on  his  refusal,  the  next  senior 
divine,  and  so  downward;  and  if  all  refused,  they  should  present  any  oth- 
er person  they  should  think  fit ;  but  that  whatever  Fellow  accepted  it, 
should  be  obliged  to  resign  his  fellowship  and  place  in  the  College  withiD 
one  year.  The  last  incumbent  dying  in  May  1749,  it  was  offered  to  the 
senior  Fellow,  and  on  his  refusal  to  the  next,  till  it  came  to  the  plaintiff^s 
turn,  as  next  senior  on  the  divinity  line,  who  offered  to  take  it,  and  they 
were  desired  to  present  him :  but  the  defendant  insisted,  (hat  he,  being 
doctor  in  divinity,  was  to  be  considered  as  the  person  described  by  testa- 
tor, and  interposed  by  appeal  to  the  Bishop  of  Ely  as  visitor :  on  hearing 
which  the  Bishop  was  or  opinion  that  Dr.  Rutherforth  was  within  the  de- 
scription of  the  will,  and  therefore  required  them  to  present  him ;  and 
that  to  avoid  being  censured,  they  made  a  special  presentation  under  their 
common  seal :  but  the  plaintiff  insisted,  that  as  the  advowson  was  devised 
to  the  College  under  particular  trust  by  a  third  person,  not  the  founder, 
the  visitor  had  not  jurisdiction  to  determine  of  the  presentation,  or  to  in- 
terpose in  execution  of  the  trust ;  and  therefore  prays,  that  presentation 
may  be  cancelled,  and  that  the  CoU^e  may^  be  directed  to  present  him  as 
intitled  under  the  trust  of  the  will. 

Dr.  Rutherforth  put  in  a  plea  to  the  jurisdiction  of  this  court ;  in  which 
he  states  and  set  lorth  verbatim  the  will  and  statutes ;  the  first  of  which 
was  dt  ambiguis  et  obscuris  interpretandis  ;  wherein  Queen  Elizabeth  re- 
serves a  power  of  adding,  diminishiftg,  charging,  and  disposing,  inhibiting 
all  others  therefrom ;  and  if  the  Bishop  of  Ely  or  any  other  should  make 
new  statutes,  she  absolves  the  College  from  obeying  them  on  pain  of  per- 
jury and  amotion ;  and  if  any  doubt  wiould  arise  on  her  statutes,  they  sliould 
send  to  the  Bishop  of  E/y,  and  submit  to  his  decision  on  pain  of  amotion. 
The  next  statute  set  out  was  de  visitatore  ;  the  next  de  Collatioru  benefici- 

orunif  that  on  a  vacancy  of  any  benefice  they  should  within  a 
[  464  ]    month  after  confer  the  same  Socio  secundum  gradum  suum  max- 

ime  seniori  qui  nullum  ecclesiasticum  beneficium  habet.  After 
which  defendant  says  further,  that  he  has  heard  and  believes,  the  Bishop 
of  Ely  for  the  time  bemg,  and  no  other,  has  been  of  right  visitor,  and  ex- 
ercised all  powers  and  jurisdiction  over  the  Masters,  Fellows  and  Schotars 
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of  the  G>llege;  and  all  other  matters  within  the  jurisdiction  of  a  viator,  in 
as  ample  a  manner  as  may  be  lawfully  exercised ;  and  that  he,  and  no 
other  court,  has  determined  controversies  about  the  construction  of  the 
statutes  and  right  of  presentation,  whether  given  by  the  original  foun- 
dress or  subsequent  benefactor.  He  then  set  forth  the  will  of  Dr. 
Bowton^  who  had  been  long  a  Fellow  and  well  acquainted  with  the  sta- 
tutes; then  states  the  facts  of  his  presentation  on  his  appeal;  to  which 
the  Master,  &c.  had  put  in  an  answer;  then  avers,  that  the  plaintifiT  ne- 
ver appealed  to  the  visitor  to  hear  his  right  or  claim :  that  the  Bishop 
has  right  to  compel  all  the  members  to  answer  upon  oath  as  to  all  matters 
touching  presentation  of  a  living,  and  to  inforce  the  prosecution  of  all  the 
statutes ;  and  prays  judgment,  whether  he  ought  to  be  compelled  to  an- 
swer plaintiff's  bill,  and  whether  this  court  ought  to  proceed  further  hi 
the  said  suit 

Far  defendant.  This  is  a  plea  in  its  nature  to  the  jurisdiction  of  the 
court :  that  there  is  another  judicature  exclusively  to  take  conusance  of 
matters  of  this  kind,  which  has  exercised  its  jurisdiction,  and  pronounced 
sentence  in  this  cause ;  which  is  binding.  That  the  Bishop  of  £/y  is  so 
appointed  generally,  appears  by  express  words  of  the  statutes,  vmtatiotiem 
illi  commtndamwi ;  and  then  the  particular  directions  subsequent  will  not 
take  away  that  general  visitatorial  power.  It  is  a  question  of  great  con- 
sequence to  both  universities ;  aiiecting  that  power  they  in  general  are 
all  subject  to.  As  these  eleemosynary  foundations  are  subject  to  rules 
and  orders  of  their  own,  some  person  ought  to  be  superintendant  to  see 
their  body  of  statutes,  which  is  their  n^agna  chartoy  mamtained ;  *and  that 
is  the  visitor ;  the  reason  of  which  is,  that  they  might  not  be  drawn 
from  the  College  to  Wesimvister^  but  have  a  speedy  and  final  remedy. 
His  power  in  general  extends  to  matters  relating  to  the  College,  its  mem- 
bers or  possessions;  having  solely  a  right  to  determine  any  controversy 
about  the  fellowships,  as  Lord  Hale  has  settled ;  and  consequently  the  in- 
cidents, as  the  emoluments,  goods,  and  profits  of  the  lands.  Though  an 
advowson  may  be  considered  as  a  trust,  it  would  be  fatal,  if  under  that 
notion  the  courts  at  Westminster  should  draw  advowson  of  Colleges  to 
them ;  and  as  the  founder  might  subject  that  as  well  as  lands  or  goods,  it 
is  a  proper  object  of  the  visitor  and  would  certainly  be  so,  if  it  belonged 
originally  to  the  College :  nor  will  its  coming  subsequent  make  it*  other- 
wise; the  visitor  and  founder  having  a  right  to  put  subsequent 
benefactions  under  the  statute  or  correction  of  the  visitor :  other-  [  465  ] 
wise  it  would  be  a  great  disturbance  to  College-possessions ;  for 
where  one  advowson  has  come  to  a  College  by  original  foundation,  many 
more  have  come  since ;  and  all  livings,  given  to  a  College  or  purchased 
subsequent  to  the  first  foundation,  and  by  a  private  person,  nay  a  bequest 
of  goods  or  plate  will  thereby  be  excepted  out  of  the  visitor's  power; 
whereas  they  should  be  considered  part  of  the  general  property  of  the 
College,  and  rest  on  the  same  rules :  nor  is  there  an  instance  of  an  a|||^ 
plication  to  any  other  court,  unless  in  a  collateral  question  of  donor^ 
right  to  give.  Being  given  as  an  emolument  to  a  fellowship,  no  particu- 
lar trust  can  take  it  out  of  that  jurisdiction  the  Bishop  has  over  the  per- 
son and  the  thing,  and  the  statute  alone  can  determine,  who  is  senior  di- 
vine. There  being  various  trusts  in  the  will,  in  one  of  which  the  College 
is  interested,  it  is  no  objection  .to  the  visitor's  power,  that  the  rest  of  tjhe 
trust  are  such  as  a  court  of  justice  would  have  conusance  oC    The  pre- 
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ceding  trust  to  the  nephew,  &€.  are  determined,  on  a  will  for  establish- 
ment of  the  charity  must  have  been  considered  as  if  they  had  never  been 
in  the  will :  so  that  over  the  intermediate  trust  among  the  members  of 
the  College  the  visitor  must  have  jurisdiction ;  like  a  gift  to  the  College 
for  a  particular  estate,  remainder  over;  the  College  would  have  an  un- 
certain duration  of  the  property,  but  it  would  be  no  objection  to  the  via- 
tor's jurisdiction,  that  a  trust  may  happen,  in  which  a  person,  no  member 
may  be  interested ;  for  in  mean  time  it  would  be  the  same,  as  if  no  re- 
mainder. But  in  reality  the  subsequent  part  of  the  will  creates  no  trust 
at  all;  for  there  cannot  be  a  trust  without  a  particular  object;  as  if  the 
devise  had  been  to  the  College,  to  give  to  whom  they  please ;  for  if  they 
will  not  present  anyone,  the  court  cannot  compel  them:  whereas  the  vis- 
itor may  under  the  statutes  direct  them  to  present :  it  has  been  held  in  this 
court,  that  new  ingrafted  Fellows  may  be  subject  to  visitor's  jurisdictioa  : 
and  so  new  donations  may :  which  was  the  case  of  Clare  Mall  in  Cam- 
bridge,  March  21, 1747-8.  Attorney -General  at  the  relation  of  MapUtofi 
V.  Talbot  [Ante,  77].  None  but  the  visitor  can  compel  a  Fellow  to  reugn 
at  the  end  of  a  year,  as  the  will  requires,  fiy  the  answer  to  the  appeal 
the  visitor's  right  is  submitted  to:  by  the  canon  law  an  exprobratio  judicig 
should  have  been  entered  to  object  to  the  visitor's  jurisdiction ;  and  the 
court  will  not  grant  prohibition  after  sentence. 

For  plaintiff.  The  college,  not  caring  to  controvert  with  the  Bishop 
the  right  of  visitation,  chose  to  make  the  presentation  he  recommended 
The  plaintiff  then  had  no  other  remedy  than  in  equity  to  compel  an  execu- 
tion of  the  trust,  which  was  in  the  College ;  for  no  mandamus  from  a  court 
of  law  could  be  for  that  purpose,  nor  remedy  by  quare  imp.  or  action. 
Over  charities  at  large,  without  incorporation,  the  king's  court  has  conu- 
sance by  the  general  law  of  the  land  administered  there.    Corporations 

for  charities  must  be  considered  in  two  views :  as  a  corporation, 
[  466  ]    and  as  eleemosynary ;  in  the  first  they  are  mere  creatures  of 

the  crown,  who  only  can  incorporate :  they  are  capable  to  sue 
and  to  be  sued,  contract  debts,  and  purchase,  and  are  governed  by  the 
law  of  the  land  in  the  King's  courts.  In  the  last  the  consequence  is  the 
founder,  (he  who  first  endows,  endowment  making  the  foundation  when- 
ever it  happens,  10  Co.  33,  it  not  being  necessary  that  it  should  precede, 
follow,  or  accompany,)  and  his  heirs  have  by  law  a  power  to  direct  in 
what  manner  his  charity  shall  be  enjoyed,  and  may  give  permanent  sta- 
tutes, delegate  this  power  absolutely  (which  makes  a  general  visitor,  in 
place  of  the  founder)  or  specially,  giving  up  part  of  his  power  only,  as  to 
visit  the  head,  or  judge  of  one  question  only;  the  person  in  place  of  the 
founder  has  all  his  powers  virtually,  though  not  mentioned :  the  other  has 
only  that  given  him  particularly,  and  he  must  shew  it.  Where  the  found- 
er  dies  without  heirs,  the  King's  courts  take  conusance  of  the  charity :  so 
where  the  founder  appoints  visitors,  who  are  interested  themselves  in  the 
question ;  he  having  parted  with  his  own  power.  Duke's  Charitable  Uses 
68,  69,83.  4  P.  W,ns.  325,  the  case  of  Birmingham  School,  that  they 
should  not  judge  in  their  own  cause.  The  presumption  being,  that  the 
King's  courts  have  jurisdiction,  the  party  setting  up  a  visitor  must  shew 
precisely,  that  he  has  exclusive  authority ;  whether  in  return  to  manda* 
mus,  or  plea  in  prohibition,  or  plea  to  a  bill  in  this  court  to  the  jurisdiction, 
nrhich  must  he  as  precise  as  the  others :  for' this  court  has  certainly  juris- 
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diction,  unless  the  contrary  is  necessarily  shewn.    This  therefore  is  a  case 
sirictissimi  Jurisf  where  nothing  is  presumed :  and  being  the  single  juris- 
diction in  which  there  is  no  appeal,  is  to  be  leaned  against  by  a  superior 
court ;  and  often  is  complained  of,  because  property  is  arbitrarily  put  in 
power  of  a  single  person.    The  only  reason  to  be  given  for  it  is  from  the 
property,  and  the  power  every  one  has  over  that ;  for  that  reason  patro- 
nage arises :  to  which  visitation  is  compared.    This  appears  from  what 
Holt  says  in  Philips  v.  Bury,  in  Skin,  that  donor's  charity  must  be  taken 
on  his  terms.    None  but  the  donor  can  make  a  visitor ;  nor  can  the  King 
make  statutes  on  a  private  foundation  without  the  donor's  consent    In  Dr. 
B/amTs  case,  B.  R.  Mich.  14  6.  2.  the  Chief  Justice  held,  that  the  bare  ge- 
neral suggestion  of  a  visitor  would  not  preclude  the  jurisdiction  of  this 
court,  but  it  should  appear  certainly,  that  the  vidtor  could  do  justice  in 
the  cause.    On  the  plea  itself  he  does  not  stand  generally  in  the  place  of 
the  founder :  nor  does  it  shew  any  special  authority  to  judge  of  this  ques- 
tion.   The  plea  ought  to  have  averred,  there  were  no  other  statutes  by 
Queen  Elizabeth  her  predecessors  or  successors ;  and  the  want  of  any 
averment  will  not  be  excused  in  support  of  such  a  jurisdiction.     Holt,  in 
Philips  V.  Bury^  allows  the  visitor's  sentence  would  be  a  nullity,  if  contra- 
ry to  his  power;  and  there  was  a  general  visitor, only  the  mode  prescrib- 
ea:  here  not    But  allowing  he  is  a  general  visitor,  and  has  conusance 
•over  their  own  livings,  it  follows  not,  he  has  authority  over  this 
devise :  for  there  is  no  case,  that  a  new  purchase  to  a  corpora-    [  467  ] 
tion,  originally  eleemosynary,  should  be  subject  to  the  founder's 
first  donation.    The  legal  estate  being  in  the  founder's  corporation  will 
not  give  him  thatpower :  nor  the  uses  being  among  the  members :  for  if  a 
legacy  is  given  to  a  senior  Fellow,  on  a  question  to  whom  to  be  paid,  this 
court  would  not  refer  to  a  visitor  to  determine;  nor  will  both  together 
give  it    Though  a  corporation  cannot  be  seised  to  a  use,  it  may  to  a 
trust ;  there  being  several  informations  against  corporations  to  execute 
them.    It  may  be  a  trust  not  only  for  the  members,  but  for  a  third  per- 
son ;  and  there  is  no  reason,  why  there  should  be  an  implied  intent  in  tes- 
tator to  give  a  power  to  visit,  only  because  he  gave  it  to  the  Collie.  Re- 
signation within  the  year  may  be  by  the  ordinary  course  of  justice ;  for 
this  court,  though  it  micht  not  decree  surrender  of  the  fellowship,  would  do 
the  same  thing,  by  saymg  he  shall  not  enjoy  it  but  upon  complying  with 
the  will.    This  court  can  construe  the  statutes,  when  brought  before  the 
court  to  judge,  who  is  senior  divine.     Inconvenience  is  not  to  change  the 
law.    Testator  is  the  proper  judge  thereof ;  the  case  of  Clare  Hall  differs : 
that  was  the  same  trust  carried  throughout,  though  for  different  persons. 
In  case  of  the  nephew,  this  court  had  jurisdiction,  would  have  decreed  the 
College  to  present  him ;  and  would  then  not  have  decreed  in  part  only, 
but  to  the  future  trust. 
The  court,  having  taken  time  to  consider,  now  gave  judgment 
Master  of  the  Rolls,    On  the  case,  as  it  stands  on  the  pleadings,  must 
the  opinion  of  the  court  be  grounded ;  for  nothing  on  either  side,  not  con- 
tained in  the  pleadings,  can  be  taken  notice  of.    In  the  argument  many 
thin^  have  been  gone  into  as  to  visitatorial  power  in  general,  and  the 
particular  constitution  of  the  visitor  of  this  College,  of  which  there  is  no 
occasion  to  deliver  an  opinion.    But  I  shall  confine  myself  to  the  merits 
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of  the  plea  on  the  general  question  whether  to  allow  it  or  not;  and  on 
the  best  consideration  lam  oi  opinion  to  over-rule  this  plea. 

First  to  remove  an  argument  much  relied  on  for  defendant  on  the  head 
of  inconvenience;  that  if  this  living  falls  not  within  the  conusance  of  the 
visitor,  all  livings  given  or  purchased  subsequent  to  the  first  foundation  of 
the  G)Ilege,  and  by  a  private  person,  and  even  a  bequest  of  books,  <Lc.  wiU 
be  exempted  from  the  visitor's  nower.  In  answer  to  which,  this  is  not  a 
purchase  or  general  bequest  oi  an.  advowson  to  the  College  without  any 
particular  trust  annexed ;  for  then,  though  it  came  after  appointment  of 
visitor,  and  from  a  third  person  (not  the  fdunder)  or  by  purchase,  it 
would  fall  under  the  general  regulations  controuling  all  the  other  proper- 
ty of  that  nature,  and  be  equally  the  object  of  visitatorial  power  if  the  for- 
mer were  so;  but  this  is  circumscribed  by  particular  express  trust,  incon- 
sistent with  the  regulations,  by  which  the  other  property  is  to  be 
[  468  ]  governed;  and  therefore  proper  for  the  jurisdiction  of  this  court ; 
standing  on  special  circumstances  peculiar  to  itself;  the  decisioQ 
of  which  cannot  have  such  extensive  consequences,  as  is  objected. 

The  merits  of  the  controversy  depend  on  the  construction  of  the  will, 
and  execution  of  the  particular  trusts  therein  contained :  both  which  are 
undeniably  proper  for  the  jurisdiction  of  this  court  Though  the  will  was 
made  V>  long  ^go,  yet  it  is  necessary  to  take  up  the  case  as  it  stands  on 
the  whole  frame  of  the  will  and  from  the  death  of  testator.    It  is  not  a 

Seneral  bequest  of  the  living,  like  any  other  patron  seized  of  an  advowson, 
ut  to  particular  intents  and  purposes  spQcined  by  the  will.  Defendant's 
counsel  were  forced  to  admit  the  words  were  sufficient  to  create  a  trust 
for  the  benefit  of  those  particularly  provided  for.  At  making  the  will  the 
living  was  full :  and  therefore  testator  could  only  direct,  what  he  would 
have  done  on  the  first  vacancy.  If  on  a  vacancy  the  nephew,  being  ca- 
pable, had  offered  to  take  it,  and  the  college  refuse  to  present  him,  on  his 
resorting  to  a  court  of  equity  for  an  execution  of  that  trust,  which  was  in 
them,  the  court  would  not  have  sent  him  away  without  that  remedy, 
which  is  the  ordinary  and  natural  justy:e.  A  private  person  would  un- 
doubtedly be  compellable  to  execute  it ;  and  considered  as  a  trust,  it  makes 
no  difference,  who  are  the  trustees ;  the  power  of  this  court  operating  on 
them  in  capacity  of  trustees :  and  though  they  are  a  collegiate  body, 
whose  founder  has  given  a  visitor  to  superintend  his  own  foundation  and 
bounty,  yet,  as  between  one  claiming  under  a  separate  benefactor  and 
these  trustees  for  special  purposes,  the  court  will  look  on  them  as  trustees 
only,  and  oblige  them  to  execute  it  under  the  direction  of  the  court 
They  were  compellable  also  in  same  manner  to  execute  the  next  trust  in 
the  will  to  one  of  testator's  name  and  kin.  Defendant's  counsel  were  so 
aware  this  would  be  the  consequence  so  far,  they  endeavoured  to  sepa- 
rate the  cases  of  the  nephew  and  kin  from  the  other  provisions  in  the  will 
by  saying,  the  two  former  were  now  at  an  end,  and  that  it  does  not  follow, 
because  the  court  might  interpose  in  those  cases,  if  applied  to,  they  should 
have  jurisdiction  in  the  present  case ;  which  comes  under  the  next  provi- 
sion, and  is  as  express  and  special  a  trust  as  either  of  the  others ;  with  this 
only  difference,  that  those  trusts  are  at  an  end,  whereas  this  was  perma- 
nent, to  be  executed  on  every  vacancy,  and  calls  as  loudly  for  direction  of 
the  court  as  either  of  the  others.  If  a  bill  had  been  brought  recently 
against  the  heir  at  law,  it  must  have  been  for  two  purposes :  first,  to  have 
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the  will  declared  and  well  proved  and  established  aeainst  the  heir,  and  aQ 
claiming  under  him ;  next  to  have  the  direction  of  tlie  court  for  carrying 
the  trusts  of  the  will  into  execution :  the  court  would  have  taken 
into  consideration,  what  were  the  trusts,  and  the  directions  [  469  ] 
proper  on  them  :  and  had  this  trust  for  the  senior  divine  come 
under  consideration,  the  court  would  have  declared  their  sense  of  the 
words,  and  who  came  within  that  description  ;  and  if  the  College  after- 
ward executed  other  trust,  contradicting  the  judgment  of  the  court  in 
that  instance,  by  presenting  a  Fellow  they  thought  came  under  that  de- 
scription, the  court  would  not  have  endured  such  an  opposition,  but  would 
have  relieved  the  injured  party.  So  if  the  College  were  disposed  to  have 
pursued  the  opinion  of  the  court,  but  were  intimidated  by  the  visitor,  who 
put  a  different  construction  on  the  will,  the  court  would  have  carried  its 
own  decree  into  execution.  If  this  would  be  so  on  a  recent  application, 
there  is  no  alteration  in  the  nature  and  reason  of  the  case,  that  the  direc- 
tions on  this  part  of  the  trusts  are  not  prayed  till  wanted  in  this  particular 
instance.  There  are  many  cases  of  plain  trusts,  of  which  there  is  no 
doubt,  and  which  the  trustees  execute  without  applying  to  the  court :  but 
when  there  comes  a  more  remote  trust  of  a  doubtful  nature,  and  it  is  ne^ 
cessary  to  pray  for  the  direction  of  the  court,  it  would  be  equally  proper  to 
apply  them  as  on  the  first ;  and  this  is  the  present  case ;  wherein  either 
the  College,  who  are  trustees,  or  the  person  thinking  himself  senior  divine, 
for  whom  they  are  intrusted,  may  come  into  this  court  for  directions ; 
which  is  the  purport  of  the  present  bill.  This  is  grounded  on  the  special 
trusts  in  the  will,  allowing  the  Bishop  to  be  appointed  general  visitor  by 
the  founder ;  for  notwithstanding  that,  this  being  given  on  special  trust, 
the  visitor  has  no  jurisdiction  to  determine,  who  shall  be  presented  to  this 
rectory,  or  to  interpose  in  the  execution  of  the  trusts  of  this  will.  This 
would  be  my  opinion,  were  there  no  inconsbtency  between  the  statutes  of 
the  College  and  the  will;  but  when  the  nature  of  the  statutes  are  consi- 
dered, and  so  far  as  relates  to  the  College  livings,  are  compared  to  the 
trusts  of  the  will,  it  will  appear,  that  to  judge  by  the  statutes,  which  is  the 
visitors  rule,  will  be  contrary  to  the  intent  of  testator,  and  defeating  the 
will.  The  members  are  sworn  to  obey  the  statutes  on  pain  of  amotion ; 
but  if  an  advowson  is  accepted  by  them  on  other  terms,  that  must  be  con- 
ridered  as  not  within  the  compass  of  the  oath  to  the  founder :  or  else  it 
roust  be  said,  one  cannot  be  the  regulator  of  his  own  gift,  if  there  is  a  visi- 
tor. And  in  all  the  instances  the  visitor,  whose  judgment  must  be  founded 
on  the  statutes,  cannot  execute  the  trusts  of  this  will;  for  that  would  be 
departing  from  the  statutes;  and  the  adhering  to  the  statutes  would 
be  adding  farther  circumstances '  to  the  trust  than  the  testator  per- 
scribed,  and  making  it  the  founder's  will,  not  his.    I  agree,  that  a  subse- 

auent  benefaction  may  be  put  under  the  same  power  as  the  founder's;  and 
lie  visitor  will  have  an  equal  authority  over  them ;  for  being  a  co-founder 
in  that  respect,  he  will  be  so  far  considered  as  appointer  of  the  visitor.  In 
this  case  the  testator  is  donor ;  has  given  rules  in  his  will,  which 
are  his  statutes;  has  not  made  the  bishop  visitoi*;  nor  excluded  [  470  ] 
this  court  from  its  jurisdiction  by  putting  it  elsewhere.  The 
right  of  the  visitor  is  said  to  be  submitted  to  by  the  answer  to  the  appeal : 
but  that  admisdon  cannot  give  a  jurisdiction  the  visitor  has  not,  or  take 
awmy  the  ordinary  jurisdiction  of  the  court,  or  bind  the  parties  themselves. 
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3  Rol.  Ah.  313./)/.  14,  that  the  party  may  pray  a  prohibition  against  his 
own  suit.  The  objection,  that  this  suit  is  between  two,  both  subject  to  the 
visitor's  power,  proves  too  much :  for  none  will  contend,  that  in  matters  out 
of  the  jurisdiction  of  the  College  betweenSwo  Fellows,  the  visitor  is  to 
judge.  Nor  is  it  an  ai^ument,  mat  because  an  action  for  damages  will  lie 
against  the  visitor  for  exceeding  his  jurisdiction,  therefore  this  court  will 
not  interpose.  It  might  be  noore  for  the  party's  benefit  to  have  a 
specific  execution  of  the  trust,  and  the  living  for  life,  than  the  actioo 
against  the  visitor.  So  it  .might  be  said,  where  the  partv  proceed 
out  of  his  jurisdiction,  an  action  will  lie  against  him ;  yet  in  such  a  case  a 
prohibition  will  go  notwithstanding.  1  do  not  see,  Ihc  visitor  has  any  such 
power  of  compelling  the  presentee  to  resign  at  the  end  of  the  year,  as  the 
will  requires.  He  mav  mdeed  proceed  to  a  motion  in  many  instances  oo 
the  statutes ;  but  then  it  must  be  for  offences  contrary  to  the  statutes ;  hav- 
ing no  jurisdiction  as  to  the  breaches  of  the  will :  but  this  court  can  do  it, 
in  the  same  manner  as  it  enforces  performance  of  its  other  decrees ;  the 
non-performance  of  which  will  be  a  contempt,  and  punished  as  such  by  the 
ordinary  process  of  this  court.  An  obstinate  man  may  indeed  in  all  cases 
prevent  a  specific  performance;  but  he  does  it  at  the  expence*of  his 
Uberty :  nor  was  that  ever  an  objection  to  the  propriety  or  making  the 
decree.  Tliis  is  a  question  of  mere  matter  of  property,  who  ought  to 
have  this  living  under  the  special  trusts  of  the  will.  1  cannot  say  (and 
yet  if  the  plea  is  allowed  I  must  say)  the  plaintiff  is  not  intitled  to 
the  opinion  of  this  court  on  the  trust  in  question  of  this  nature  or  may 
go  h^her  on  any  mistake,  and  not  be  finally  concluded  by  any  single 
opinion. 

Lord  Chancellor. 

As  I  entirely  concur  with  the  Master  of  the  Rolls  in  the  main  question, 
80  likewise  in  his  manner  of  treating  it.  The  case  is  fully  stated ;  and  the 
only  question  now  to  be  determined  is,  whether  the  plea  is  sufficient  in 
law  and  equity  to  oust  this  court  of  all  manner  of  jurisdiction  of  the 
cause? 

Under  the  general  question  two  points  are  made.  First,  whether  it  is 
sufficiently  shewn  by  the  plea,  that  the  Bishop  is  general  visitor  of  this 
College?  Secondly,  supposing  that  to  be  shewn,  and  that  it  ought  to  be  so 
taken  on  this  plea,  whether  the  presentation  to  the  living  under 
[  471  ]  the  will,  set  forth  and  admitted  by  the  plea,  is  within,  and  a  pro- 
per subject  of  the  visitatorial  power? 

A  third  point  was  attempted  for  defendant :  that  the  answer  by  the  Mas- 
ter, ijrc.  particularly  by  the  plaintiff  before  the  visitor,  and  by  several 
ac^  there  has  been  a  submission  to  the  jurisdiction  of  the  visitor,  which  is 
conclusive.  But  there  is  no  colour  for  it ;  for  in  case  of  a  private,  particu- 
lar, limited  iurisdiction,  and  of  courts  proceeding  by  rules  different  from 
the  general  law  of  the  iand,  no  appearance,  answering  or  pleading  of  the 
parly,  will  give  a  jurisdiction  to  the  court :  but  if  there  is  a  want  of  juris- 
.diction  in  the  cause,  it  may  be  called  in  question  at  any  time,  even  after 
sentence ;  which  is  the  case  of  all  prohibitions,  granted  every  term  by  the 
common  law-courts,  for  a  nullity  of  jurisdiction ;  so  that  it  may  be  applied 
for  even  against  the  party's  own  suit ;  and  the  same  holds  in  a  collateral 
action  or  suit 
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As  to  the  first  point  I  agree,  that  it  is  not  necessary,  and  therefore  not 
proper  to  enter  into  a  strict  determination,  whether  or  no  all  the  statutes 
are  set  forth  in  the  plea ;  it  is  not  possible  for  the  court  to  take  notice  of 
it ;  but  on  so  much  as  is  set  forth,  I  think,  it  appears,  the  Bishop  is  general 
visitor :  but  he  is  by  the  statutes  prohibited  to  give  new  statutes,  or  put  in 
e3Eecution  those  of  any  other :  if  he  does,  the  College  are  absolved  from 
obedience ;  Q.  Eliz,  reserving  the  power  of  adding,  ^c.  hence  arises  the 
difficulty,  as  a  case  may  happen,  in  which  the  Master,  ^c.  may  be  sub- 
ject to  be  removed  by  another  power  different  from  the  Bishop's,  and  that 
even  for  obeying  the  Bishop's  sentence,  and  how  then  can  the  Bishop  be 
said  to  be  general  visitor  ?  but  1  am  satisfied  on  that  head  that  the  Bishop 
for  the  time  being  is  general  visitor,  till  such  a  case  happens.    The  grounds, 
on  which  B.  R.  went,  in  the  case  of  Manchesier  Collegt^  The  King  v.  £»&- 
op  of  Chester^  Pas.  1  6.  2.  governs  that  question :  a  Mandamus  was  issu- 
ed to  the  Bishop  to  admit  a  fellow  of  that  College :  the  Bishop  returned, 
that  it  was  a  royal  foundation ;  that  be  was  general  visitor ;  and  set  forth 
the  constitution :  on  exception  to  the  return,  B,  R.  ordered  a  peremptory 
Mandamus  on  this  ground,  that  it  was  clear,  the  Bishop's  visitdtorial  pow- 
er was  then  suspended ;  for  he  was  warden  of  the  College,  and  could  not 
visit  himself;  that  powers  of  this  kind  might  cease  and  revive  without  in 
convenience :  and  that  at  that  time  the  jurisdiction  was  in  the  King's 
courts,  because  no  visitatorial  power  was  in  force.    By  like  reason  as  that 
court  held,  that  a  general  visitatorial  power  might  cease  and  revive,  and 
that   during  the  cesser  the  jurisdiction  would  for   want  of  particular 
appointment  or  reservation  of  power   devolve  on  the   King's  court  of 
g;eneral  jurisdiction;  so  in  the  present,  where  the  power  of  legis- 
lation is  reserved  to  the  crown :  therefore  1  am  satisfied  on  the   [  472  ] 
doubt  I  had. 

This  leads  to  the  second  and  main  point,  on  the  merits  of  the  plea*    I 
aeree,  that  the  presentation  set  forth  by  the  plea,  is  not  a  proper  subject 
of  visitatorial  power.     To  argue  this  clearly,  the  original  and  natujre  of 
visitatorial  power  must  be  considered.    The  original  of  all  such  power  is 
the  property  of  donor,  and  the  power  every  one  has  to  dispose,  direct,  and 
r^ulate  his  own  property;  like  the  case  of  patronage;  cujus  est  dare,  ^c. 
therefore  if  either  the  crown  or  the  subject  creates  an  eleemosynary  foun- 
dation, and  vests  the  charity  in  the  persons  who  are  to  receive  the  benefit 
of  it,  rince  a  contest  might  arise  about  the  government  of  it,  the  law  allows 
the  founder  or  his  heirs,  or  the  person  especially  appointed  by  him  to  be 
visitor,  to  determine  concerning  his  own  creature.    If  the  charity  is  not 
vested  in  the  persons,  who  are  to  partake,  but  in  trustees  for  their  benefit, 
no  visitor  can  arise  by  implication,  but  the  trustees  have  that  power ;  from 
which  account  it  appears,  the  nature  of  this  power  ]s  forum  domesticum, 
the  private  jurisdiction  of  the  founder,  and  cannot  extend  farther,  unless 
some  other  person  grafts  upon  it,  and  by  express  words  or  necessary  impli- 
cation subjects  the  estate  or  emolument,  given  by  him,  to  the  same  visita- 
torial power,  and  to  be  governed  by  the  same  rules ;  and  then  the  former 
visitor  is  a  visitor  created  by  that  subsequent  founder  or  donor :  the  grounds 
of  which  appear  from  Holt  in  Philips  v.  Burtu  1  Ld.  Ra.  5,  more  at  large 
in  Skin.  Sho.  ParL  Cases^  85.    The  topics  of  Bishop  Stillingfleet  are  drawn 
from  foreign  laws;  to  be  governed  by  the  Eccledastical Taw,  which  the 
law  of  England  totally  disclaims  and  rejects.    The  founder  may  give  a 
Vol.  I.  3  K 
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general  power ;  or  may  limit  and  bind  by  particular  statutes  and  laws ; 
may  give  the  visitor  power  of  altering  or  giving  new  statutes ;  or  may  re- 
stram  from  doing  it,  or  from  acting  according  to  any  other;  as  is  done  in 
the  present  case.  If  the  power  to  the  visitor  is  unlimited  and  universal,  he 
has  in  respect  of  the  foundation  and  property  moving  from  the  founder  no 
rule  but  Ms  sound  discretion.  If  there  are  particular  statutes,  they  are  his 
rule,  he  is  bound  by  them ;  and  if  he  acts  contrary  to  or  exceeds  them, 
acts  without  jurisdiction ;  the  question  being  still  open  whether  he  has 
acted  within  his  jurisdiction  or  not,  if  not,  his  act  is  a  nullity.  Holt  in 
Philips  V.  Bun/  where  the  Bishop  of  Exettr  was  undoubtedly  visitor  gene- 
rally. 

To  apply  this  general  reasoning :  I  will  lay  down  some  propositions^ 
which  I  will  afterward  illustrate.  First,  this  rectory  was  no  part  of  the 
property  of  the  founder :  but  given  by  a  subsequent  donor  on  special  trust 
Secondly,  this  trust  is  limited  by  rules  difierent  from,  and  in  some  parts 
contrary  to  the  statutes  of  the  foundress.  Thirdly,  the  visitor  has  auAor- 
ity  to  judge  only  according  to  the  statutes  of  the  foundress,  and  is  restrain- 
ed from  acting  otherwise ;  consequently  has  no  power  to  execute  this 
trust  FourtUy,  the  Bishop  cannot  give  remedy  in  naany  cases,  which 
may  arise  on  this  trust  Fifthlv»  as  a  consequence  from  the 
I  478  ]  wLole  here  is  a  nullity  of  jurisdiction  in  the  visitor;  and  relief 
must  belong  to  the  King's  general  courts  of  jurisdiction. 
As  to  the  first  the  fact  is  plain :  and  admitted  to  be  a  trust  i  agree 
in  general,  that  if  a  subsequent  donor  gives  the  legal  estate,  or  in  trust  for 
the  College,  without  a  declaration  of  a  special  trust  it  will  tkU  under  the 
power  of  ttie  general  visitor  to  judge  of  the  legal  property  in  the  one  case, 
or  the  equitable  in  the  other;  because  by  giving  in  trust  for  the  College 
generally,  and  neither  creating  a  distinct  visitor  nor  a  special  trust,  the 
donor  has  by  plain  implication  intended,  it  should  fall  under  the  general 
statutes  and  rules  of  the  College,  and  be  regulated  with  the  rest  of  their 
property:  although  in  the  latter  case  indeed  a  bill  must  be  in  equity  to 
compel  the  trustees,  if  they  refused;  but  in  the  present,  the  testator  has 
declared  a  particular,  special  trust  which  must  in  some  way  be  carried 
into  execution,  and  the  will  observed. 

The  second  appears  sufficiently  in  many  instances  on  comparing  the 
trusts  of  the  will  with  the  statutes. 

H^e  third  also  appears  plainly  from  the  statutes.  But  it  is  said,  the 
will  may  be  considered  as  a  new  statute  as  to  this:  if  so,  the  visitor  is  ab- 
solutely restrained  from  executing  this  trust,  and  the  Master,  &c.  prohibi- 
ted from  obeying ;  from  which  would  follow  absurdities.  The  objection 
is  founded  on  the  principle,  that  this  is  a  living  within  the  descriptioil  of 
the  statute  ctgm  ad  Collegia  collatio  periirut ;  but  it  is  not  so ;  those 
words  and  that  statute  are  to  be  construed  of  livings,  where  not  only  the 
legal  estate,  but  also  the  trust  and  equitable  ownership,  belongs  to  the 
College  absoliitelv:  whereas  in  this  case,  though  the  legal  estate  of  the 
advowson  is  in  the  College  as  a  corporate  body,  it  is  on  special  trust  for  a 
particular  person  described :  which  puts  an  end  to  the  visitor's  power  over 
it;  for  that  should  not  setup  a  difierent  rule  in  equity,  from  what 
would  be  at  law  as  to  the  legal  estate  under  like  circumstances.  Sup- 
pose,  after  the  foundation  of  this  Collie  the  crown  had  granted  an  ad  vow* 
son  or  land  to  the  senior  Fellow  of  tluit  College :  this  grant  would  have 
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operated  to  make  the  senior  Fellow  a  sole  corporatioii  according  to  4 
ieo,  i90y  which  was  admilted  in  the  case  of  the  iJniversity  of  Cambridge 
y.  Crqfiif  B.  R.  Pas,  13  Queen  Anne^  the  Bishop  could  not  take  away  the 
legal  estate  vested  in  a  sole  corporation,  though  it  happened  to  be  a  part 
of  the  aggregate  body,  and  give  it  to  the  aggregate  body. 

As  to  the  fourth,  it  is  admitted  for  defendant  that  if  the  devise  had  been 
to  a  stranger  on  the  same  trust  (i),  the  visitor  could  have  no  power  over 
it.    The  equitable  must  be  like  the  legal:  only  the  College  would  be 
obliged  to  apply  to  this  court  to  compel  the  trustees  to  execute.    It  can- 
not difler  the  case,  that  the  corporation  of  the  College  .happened  to  be  the 
trustees.    Suppose,  it  had  been  on  trust  to  present  a  member  of  another 
College,  the  visitor  of  this  could  have  no  power  over  it ;  and  the 
present  case  differs  not  in  substance  from  that    On  the  first  [  474  ] 
branch  of  this  trust  and  on  the  last,  where  it  is  to  present  to  a 
stranger,  it  is  admitted  the  visitor  could  have  no  power:-  but  it  is  con- 
tended for  over  the  intermediate  branch,  because  among  the  members  of 
the  College  subject  to  his  jurisdiction ;  and  is  compared  to  the  case  of  a 
particular  estate  to  the  College,  remainder  over:  but  that  is  not  like  this 
case ;  the  College  there  having  the  absolute  ownership  during  its  continu- 
ance, here  not    Suppose  on  a  vacancy  all  the  Fellows  in  their  turn 
flliould  do  an  act,  which  the  Masfer  and  major  part  of  the  Fellows  should 
conceive  to  be  an  absolute  refusal,  and  should  thereon  seal  a  presenta^ 
tion  to  a  stranger;  and  before  institution  one  of  the  Fellows  snould  al- 
l^e,  that  in  &ct  he  had  not  refused,  that  the  Collie  mistook,  and  should 
present  him ;  and  he  appealed  to  the  visitor  upon  their  rejecting  his  claim : 
the  visitor  could  not  jud^e  of  this :  there  intervening  the  right  of  a  stran- 
ger not  subject  to  the  visitor's  jurisdiction,  and  whom  he  could  not  compel 
to  give  up  his  presentation ;  and  therefore  none  but  one  of  the  King's 
courts  of  equity  could  judge,  if  it  was  a  binding  refusal,  or  could  give  re-* 
lief.    Suppose  a  Fellow  completelv  intitled  should  at  the  end  of  the  year 
refuse  to  resign :  the  visitor  could  not  compel  him,  for  he  could  compel 
only  for  breach  of  the  statute,  which  this  is  not ;  application  for  relief  must 
be  to  some  court  of  general  jurisdiction,  who  may  decree  a  resignation  of 
the  fellowship  or  liring,  and  enforce  the  decree  under  the  general  penal- 
ties of  contempt :  so  that  this  argument  for  defendant  turns  the  other  way. 
I  admit,  that  in  Philips  v.  Bury^  contumacy  was  held  good  cause  of  expul- 
sion, and  B.  IL  would  not  examine  into  the  fact  of  that  contumacy ;  which 
was  right ;  but  it  appeared  to  be  a  contumacy  within  the  Bishop's  juris- 
diction, which  must  be  shewn,  though  the  contumacious  fact  need  not  be 
specially  shewn.    But  admitting  for  argument  sake  (and  no  otherwise) 
that  that  need  not  appear  in  expulsion  for  contumacy,  it  does  not  follow, 
that  because  a  person  may  take  advantage  of  general  pleading  to  cover  a 
nullity  of  jurisdiction,  he  therefore  will.    I  am  sure  the  present  Bishop 
would  scorn  to  take  such  advantage,  if  it  might  be  taken.    But  we  are 
not  now  on  a  case  of  expulsion:  it  is  suflScient  to  shew  that  the  visitor, 
though  general,  could  not  give  an  adequate  remedy  in  many  cases  on  thia 
trust :  and  the  case  of  Eton  College,  Mch.  14  6.  2  King  v.  Bland,  is  an 

(t)  Vlntor  can  only  deoide  a  private  diapate ;  if  then  ii  a  diiputa  by  a  third  panon 
against  a  corporation,  to  paiform  an  agreement,  Tiiitor  cannot  decide,  aa  ha  cannot  corn- 
pal  a  epeeific  performance.    Cowp.  37£  nor  tender  aa  osth,  Dougl.  34S. 


474  GREEN  V.   RUTHBRFORTH.  [1750. 

authority ;  where  the  court  held,  that  the  bare  averment  of  a  yvaUxr 
would  not  preclude  the  jurisdiction  of  the  court,  but  the  extent  of  his  an-  ' 
thority  must  appear,  that  the  court  may  be  satisfied  he  can  do  complete 
justice ;  and  therefore  a  mandamus  was  awarded. 

As  to  the  fifth,  whoever  has  a  right  by  this  trust,  must  have 
[  475  ]   remedy ;   and  I  have  shewn,  the  Bishop  has  not  power  to  give 
it    It  is  admitted,  that  after  testator's  death,  a  bill  might  be  to 
establish  this  charity  and   carry  this  trust  i^to  execution,  and  the  visi- 
tor would  have  no  jurisdiction ;  the  court  must  then  have  decreed  for  a 
performance  according  to  the  will;  and  supposing  a  question  had  then  arisen 
at  the  bar  on  the  construction  of  the  words  of  the  will  senior  Divine  then  Ftl- 
low,  the  court  must  have  determined  that,  and  have  laid  down  rules  for  exe- 
cution of  the  trust  by  the  College  in  all  future  times;  which  would  have  been 
binding  to  the  College,  the  visitor,  and  all  persons :  the  ground  of  which 
is,  that  there  must  have  been  a  complete  performance,  and  there  is  oo 
instance  of  this  court's  decreeing  a  trust  by  piece-meal  or  parts.    Nor  is 
it  any  answer,  to  say  that  no  such  decree  has  been  made ;  for  the  legal  es- 
tate, is  in  the  trustees,  and  this  trust  is  for  ever  executory,  and  always 
subject  to  be  so,  till  determined  in  enuity,  {k)  and  therefore  such  a  ccm- 
struction  may  be  made  at  anv  time.    The  reason  of  the  case  of  the  King 
and  this  very  Collegt,  4  Mod.  433.  Skin,  359,  368,  393,  546.     Comb.  279, 
is  very  material.   It  might  be  said  there,  as  has  been  here,  this  is  a  power 
superadded  and  annexed  to  the  visitor/s :  the  court  said  there,  it  arose  on  the 
public  laws  of  the  land.    The  only  difference  between  the  two  cases  is, 
that  arose  on  a  public  act  of  parliament  relating  to  government ;  this  on 
the  general  rules  of  equity,  which  is  part  of  the  general  law  of  the  king- 
dom.   It  is  said,  new  donations  may  be  subject  to  the  visitor's  jurisfiction, 
as  it  has  been  held,  new  engrafted  Fellows  may ;  but  that  is  not  ad  idem, 
for  this  is  founded  on  a  new  donation  and  special  trust :  the  case  urged 
for  this  is  that  of  Clare  Hall  (long  after  that  in  5  Mod.  421 ,)  where  I  al- 
lowed the  plea  [Antei  78.]    I  am  not  angenemy  in  general  to  viatatorial 
power,  but  incline  to  support  it  as  far  as  necessary;  and  went  there  far- 
ther than  Holt  did  in  5  Mod.  but  the  reasons  on  which  I  founded  myself 
there,  hold  not  here.    There  was  a  plain  implication  to  subject  to  the 
general  visitatorial  power  to  avoid  confusion,  which  would  arise,  if  every 
one  coming  in  as  a  Fellow  should  not  be  subject  to  College  discipline :  and 
in  2  Jo.  175,  it  is  determined,  that  power  of  expulsion  includes  power  of 
admission.    I  there  indeed  laid  weight  on  the  inconveniencies  which  might 
arise  from  a  different  decision  i  which  were  obvious,  but  different  from 
the  present,  for  it  is  not  so  necessary  in  this  case,  that  every  special  trust, 
consisting  of  various  parts,  should  be  subject  to  the  jurisdiction  of  that 
visitor :  nor  will  the  like  confusion  ensue.    The  visitatorial  power,  as  al- 
lowed and  established  by  the   law  of  England,  and  on  the  grounds  on 
which  it  is  established,  is  most  useful  in  Colleges  and  learned  societies ;  and 
I  am  for  supporting  it  as  far  it  is  established  by  the  constitution  of  this 
kingdom,  particularly  by  the  judgment  in  Exeter  Colleger's  (/)  ;  but  am 
not  for  extending  it  farther ;  much  less  for  ^ving  way  to  and  extending  it 
on  principles  and  rules  derived  from  foreign  lavTs,  which  the  law  of 

(k)  2  Brown,  51. 
(0«  Vol.  327. 


1750.]  AlfONTMOUB.  47A 

England  rejects:  and  conenr  on  the  whole,  thai  the  plea  shotdd  be  over- 
ruled. 


ANONYMOUS  (l),  June  16.  1760.  [  476  ] 

Injunction  before  answer  to  restrun  other  ferry-boats  denied. 

Granted  to  stay  waste. 

Or  where  the  right  appears  of  record. 

MoTioir  on  the  part  of  the  plaintiff's  lessees  of  the  Dean  and  Chapter 
of  Durham,  for  an  injunction  to  restrain  the  defendants,  certain  fishermen, 
from  using  ferry-boats  on  the  T\/ne. 

Lord  Chancellor. 
(m)  This  was  moved  before ;  and  denied,  because  the  plaintiffi  had  not 
shewn,  that  they  had  kept  up  sufficient  ferry-boats.  I  had  other  doubts 
on  that  motion.  It  is  not  of  course  to  come  into  this  court  on  ^ifringment 
of  a  franchise  to  have  an  injunction  upon  filing  the  bill  before  answer. 
The  general  rule  is  after  the  answer:  in  bills  for  an  injunction^to  stay  waste, 
the  court  will  grant  it  before  answer,  on  filing  the  bill  (n),'and  shewing 
that  waste  may  be  committed ;  because  there  cannot  be  a  compensation, 
and  it  may  be  an  irreparable  mischief.  To  be  sure  there  may  be  some 
cases,  as  in  a  matter  of  account  of  damages,  where  the  court  does  it; 
that  is,  where  the  right  of  the  plaintiff  appears  on  record.  In  cases  there- 
fore of  a  new  invention  by  letters  patent,  a  bill  may  be  filed  for  infring- 
ing that  right;  and  before  answer  (the  right  appearing  by  matter  of  re- 
cord) on  filing  the  bill  and  affidavit  it  may  be  granted.  So  in  the  case  of 
a  book-vending,"*  which  by  act  of  parliament  u  vested  in  particular  per- 
son, though  the  right  not  appearing  by  record  of  this  court,  yet  being 
grounded  on  an  act  of  parliament,  that  might  be  a  foundation  to  grant 
injunction  before  answer :  but  o&erwise  in  these  special  cases  you  must 
stay  till  answer  comes  in.  However  as  the  right  of  the  plaintiffi  to  the 
flole|  use  of  this  ferry  appears  on  record  by  decree  of  Lord  Coioptr,  I 
thought  that  the  record  of  this  court  was  a  sufficient  foundation  to  grant 
an  injunction  before  answer :  and  there  have  been  cases  of  that  kind ; 
where  a  right  has  been  tried  by  the  parties,  that  right  appearing  by  re- 
cord of  the  court,  has  been  thought  a  foundation  to  grant  it  before  answer. 
But  this  vTBs  a  very  tender  case  to  interpose  to  restrain  before  answer ; 
being  of  great  consequence  to  the  city  of  London  from  the  coal-trade. 
Therefore  as  it  was  not  shewn,  that  the  plaintiffi  kept  up  sufficient  ferry- 
boats to  carry  passengers,  &c.  1  denied  the  motion.  This  has  now  been 
endeavoured  to  be  shewn  by  affidavit ;  but  the  affidavit  is  not  sufficient 

(m)  2  Vol.  414.  453. 

(n)  2  Brown,  65,  88.  A  general  affidavit,  the  plaintiff  was  enUtled  to  the  fee-dm- 
ple,  d  not  ilifficient  to  obtain  an  iiyanction,  a  partiealar  UUe  most  be  lat  out.  1  Brown« 
67. 

*  1  Brown,  451.    2  Brown,  80. 

(0)  1  Brown,  218.    Ante,  258. 

(1)  Thie  motion  ia  entered  in  the  rainate-book,  ae  on  the  part  of  the  ^  Dean  of  Dut» 
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for  tbat  purpose.  On  the  circumstances  I  vnH  not  restrab,  and  oonstrae 
it  a  breach  of  the  privil^e.  This  like  the  ferry  on  the  Thame$p  and 
passage-boats  to  Gravesendf  which  have  a  sole  right  of  carrying,  ye£ 
other  wherries  do  cany  every  day ;  and  it  is  not  held  an  infringment  of 
that  right 
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(Reg.  Lib.  1749.  A.foI.591.) 

Hubud  of  tenant  in  tail  takes  in  a  mortgage,  and  if  in  receipt  of  the  renti  and  profilii 
On  a  bill  to  redeem  by  reveraioner  after  the  wife*a  death,  no  intereet  allowed  to  the  bii»- 

band  daring  hia  wife'a  life-time  (IV 
Aa  to  tenant  for  life  keeping  down  the  intereat  of  an  incumbrance.    Real  eetate  randtred 

by  a  teatator  primarify  liable  (2). 

A  woMAM  wasseizedin  tail  of  an  estate,  reversbn  in  fee  to  the  right  beir 
of  her  brodier,  of  whom  she  was  one  out  of  four ;  but  seized  of  the  equity 
of  redemption  only ;  the  legal  estate  having  been  conveyed  by  mortgage 
by  her  ancestor  the  testator.    She  levies  a  fine,  and  makes  a  conveyance 
of  this  estate  by  lease  and  release  to  Bromn  in  comideration  of  money 
paid,  and  of  paying  £600  due  on  the  morteage,  and  of  paying  l^acies  by 
the  testator^  will  charged  on  his  estate.    Afterward  she  intennarries  witb 
Brown ;  and  previous  to  the  marriage  a  settlement  is  made  of  this  estate 
(which  was  the  husband's  under  the  prior  purchase)  to  the  husband  (or 
Ufe,  afterward  to  the  wife  for  99  years  if  she  so  long  lived,  remainder  to 
issue  of  the  marriage,  remainder  over.    After  the  marriage,  the  husband 
takes  an  assignment  of  the  mortgage,  reciting  that  the  premises  had  been 
devised  to  his  wife,  and  a  conveyance  of  the  legal  estate  in  fee  to  use  of 
the  husband;  the  wife  dies  without  issue;  the  husband  continuesin  posseseaoD. 
The  three  co-heirs  of  the  first  testator,  intitled  by  the  reversion  in  fee, 
bring  a  bill  against  Broton,  the  surviving  husband,  to  redeem  this  estate  on 
payment  of  the  incumbrances  on  it,  so  rar  as  they  are  obliged  to  pay,  and 
to  have  an  assignment  of  three-fourth  parts  to  them ;  insisting  they  were 
not  obliged  to  pay  interest  on  the  principal  sum  of  these  incumbrances 
farther  back  than  from  the  death*  of  the  wife ;  and  that  as  defendant  has 
taken  in  the  mortgage,  and  received  the  profits,  the  interest  during  her 
life  was  supposed  to  be  paid :  though  in  general  it  was  a  prevailing  prin- 
ciple, that  tenant  in  tail  subject  to  a  preceding  incumbrance  has  a  right 
to  continue  not  only  the  capital  but  to  charge  with  interest  also ;  yet  there 
18  another  rule,  that  if  tenant  discharges  the  interest  of  incumbrances, 
neither  he,  nor  any  in  his  placet,  shall  be  permitted  in  equity  to  set  up 
that  as  a  fact  undone,  but  the  remainder  shall  have  the  benefit  of  it; 
and  none  in  place  of  tenant  in  tail  can  insist  on  being  a  creditor  on  that 
estate. 

ibr  defendant,  it  was  insisted,  that  though  he  received  these  profits,  he 
received  in  right  of  his  wife,  tenant  in  tail,  who  was  not  obliged  to  keep 
down  the  interest  for  reversioner ;  and  received  them  on  suppositicm  that 
the  settlement  was  good,  and  the  ownership  of  the  estate  would  follow  it 
Therefi>re  he  must  be  redeemed  on  payment  of  the  whole  principal  and 

(1)  See  Kirkhmnr*  amUh^  ante,Ssa 

(2)  Vide  1  Roper  on  Legsciea,  S7T,  S57. 
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interest,  during  the  time  be  was  in  possession,  and  if  the  mortgage  had  re- 
mained in  the  mortgagee.  In  Satjeson  v.  Cruise  (3),  October 
^f  1743,  Jane  Pit  was  tenant  for  iiie  of  an  estate  with  power  [  478  ] 
to  charge  any  sum,  not  exceeding  £4000  on  the  estate  in  question ; 
which  estate  was  limited  to  her  son  William  in  tail,  remainder  to  the  right 
heirs  of  the  father;  the  plaintiff  claimed  in  the  same  way  as  the  present 
plaintiffi;  and  insisted,  they  were  under  no  necessity  of  claiming  as  hehr 
at  law  of  ffilliam  Pit^  as  the  remainder  in  fee  never  came  into  possession 
in  his  life,  but  to  the  right  heir  of  the  father,  and  therefore  the  personal 
estate  of  the  infant  fFilliam  Pit  was  obliged  to  keep  down  such  interest, 
as  accrued  due  in  life  of  tenant  in  tail,  on  which  his  Lordship  was  against 
the  plaintiffi ;  for  that  the  owner  of  an  estate  in  tail*,  remainder  over, 
never  was  made  a  debtor  in  such  a  case.  But  what  the  court'  went  on  in 
its  determination,  which  was  in  favour  of  the  heirs  at  law,  was,  that  fFH- 
iiam  Pit  being  an  infant,  the  guardian  ought  to  have  applied  the  rents 
and  profits  of  the  estate  to  keep  down  the  interest  in  discbarge  of  the  in- 
cumbrance: and  therefore,  what  ought  to  be  done  by  the  gus^an  should 
be  conadered  as  dmie ;  and  consequently  the  real  estate  discharged  so  far, 
as  the  rents  and  profits  in  life  of  the  infant  would  go  in  discharge:  but  if 
that  not  sufficient,  it  was  made  an  incumbrance  on  the  remainder.  Ckap^ 
tin  V.  Chtflinf  3  fFilL  335,  shews,  there  is  no  obligaticm  on  tenant  in  tail  to 
keep  down  interest  of  a  mortage.  This  is  to  be  considered  in  the  same 
light  as  if  the  mortgage  had  been  in  a  stranger.  It  is  notl|the  case  of  coming 
to  have  the  person^  estate  applied  in  exoneration  against  the  personal  re- 
presentative of  the  wife,  which  would  be  allowed  in  general.  The  ques- 
tion is,  whether  a  husband,  tenant  in  tail  in  his  wife's  right,  is  intitled  to 
interest  of  the  mortage  accruing  during  wife's  life  ?  Notwithstanding 
the  rule  insisted  on,  a  court  of  equity  will  still  take  into  consideration  the 
manner  in  which  that  mortgage  is  paid  off:  although  if  it  had  been  a  dis- 
tinct transaction  of  a  husband  tenant  in  tail  taking  in  a  mortgage  with  a 
view  of  discharging  and  clearing  the  estate,  with  o&er  circumstances :  the 
court  would  not  consider  the  transaction  in  any  other  light 

Lord  Chancellor. 
This  is  clearly  as  favourable  a  case  for  the  representative  or  husband 
of  tenant  in  tail,  seised  of  an  estate  in  right  of  his  wife,  to  claim  the  bene- 
fit of  the  interest,  that  accrued  during  life  of  that  tenant  in  tail  on  this 
mortgage,  and  to  have  it  paid  on  a  r^emption  made  bv  the  reversioner, 
as  could  come  before  the  court :  because  here  was  a  plain  intent  in  the 
tenant  in  tail  to  have  made  the  estate  her  own :  but  she  has  failed  in  the 
manner  of  doing  it,  by  levying  a  fine  only ;  which  could  only  bar  the  is- 
sue ;  not  the  reversioner  or  remainder.  She  being  disappointed  therein, 
the  reversioner,  who  might  have  been  barred,  comes  to  nave  possession  of 
the  estate.  This  being  so  favourable  a  case  therefore  for  defendant,  I  pi- 
rected  it  to  stand  over,  to  see  if  there  was  any  determination  to 
govern  mv  judgment  There  is  none  directly  on  the  point;  [  479  ] 
merefore  i  mast  determine  on  general  rules ;  and  what  we^hs 
with  me,  is  the  fear  of  breaking  in  on  general  rules ;  which  may  be  of  bad 
consequence  in  other  cases :  overturning  what  has  been  taken  to  be  estab- 
lished. 

(3)5e9€afil  t.     Seafy^   2  Atk.  41S.  8.  C.    See  a]io  lUoeU  v.  Watkinnn^  a&te,  93. 
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She  was  intitled  herself  to  the  reversion  in  fee  of  one  fourth  part  of  the 
reversion;  the  other  three  fourths  belonging  to  the  plaintiffi,  the  other 
three  co-heirs.  She  might  by  recovery  have  barred  the  reversion  in  fee 
in  the  whole ;  by  fine  she  could  bar  it  in  her  own  fourth  part  The  tak- 
ing the  assignment  of  the  mortgage  by  the  husband  appears  to  be  after 
the  marriage  from  the  recital,  when  the  husband,  if  uxe  settlement  had 
been  good,  was  seized  in  his  own  right  for  life ;  if  not  good,  and  the  es- 
tate in  tail  continued,  he  was  seized  in  right  of  his  wife. 

The  question  arises,  from  what  time  interest  is  to  be  computed  1  I  am 
of  opinion,  the  husband  is  not  intitled  to  have  any  allowance  of  three- 
fourth  parts  of  the  interest,  considering  him  in  any  light 

First  consider  him  as  a  purchaser  oi  this  estate  bv  the  agreement  and 
convevances,  made  with  her,  then  a  feme  sole;  which  is  the  true  way; 
but  if  that  was  out  of  the  case,  considering  him  as  husband  of  tenant  in 
tail  in  possession  of  the  estate,  having  taken  in  a  mortgage  of  the  estate  : 
the  rule  of  equity  would  be,  that  his  purchase  would  be  defeated ;  but  he 
should  have  the  benefit  of  the  mortgage  so  taken  in  for  satisfaction  of  his 
principal  and  interest,  that  is,  so  far  as  not  satisfied  by  the  rents  and  pro- 
fits of  the  estate ;  and  if  his  purchase  was  defeated,  he  must  be  considered 
as  a  mortgagee.  If  as  mortgagee  in  possession,  he  must  account  for  the 
rents  and  profits  of  the  estate ;  and  out  of  these  rents  and  profits  the  in- 
terest of  the  mortgage  must  be  kept  down.  If  he  had  purchased  the  re- 
version only,  and  taken  an  assignment  of  the  mortgage,  and  never  came 
into  possession,  and  his  purchase  then  defeated  and  evicted,  be  would  be 
intitled  to  liave  his  whole  principal  and  interest;  because  he  received  no- 
thing out  of  the  estate  to  keep  down«that  interest  But  those  profits  he 
received  must  be  applied  to  keep  down  the  interest  of  the  mortgage,  con- 
sidering him  as  a  purchaser,  or  mortgagee  in  possession  if  his  purchase  does 
not  stand.  This  is  on  the  foot  of  the  purchase ;  taking  it  in  the  least  fa- 
vourable light  for  defendant;  nor  on  the  foot  of  the  settlement  will  it 
mend  his  case;  for  as  tenant  for  life  under  that  settlement' he  would  be 
bound  to  keep  down  the  interest;  so  would  the  wife,  if  she  survived. 

Which  brings  it  to  the  second  way  of  considering  it,  as  if  the  purchase 
and  settlement  were  out  of  the  case,  and  considering  him  as  having  mar- 
ried tenant  in  tail  of  an  estate,  reversion  in  fee  to  strangers  as 
[  480  ]  to  three-fourths,  and  being  in  possesssion  in  her  right,  taking  in 
a  preceding  mortgage  binding  that  estate  in  tail,  and  afterward 
continuing  in  possession,  and  receivbg  the  rents  and  profits.  The  questi(») 
then  will  be,  whether  such  a  husband,  after  the  death  of  his  wife  with- 
out issue,  is  intitled  notwithstanding  receipt  of  the  profits,  not  to  be 
redeemed  without  paying  the  whole  interest!  In  general  a  court  of  equi- 
ty endeavours  to  make  every  part  of  the  ownership  of  an  estate  bear 
part  of  the  incumbrance :  as  if  there  is  tenant  for  years  or  life  subject  to 
a  mortgage,  they  must  keep  down  the  interest  during  that  time.  But 
there  is  a  particular  estate,  called  an  estate  tail,  which  is  distinguishable; 
and  thereiore  it  is  true  that  in  general  cases,  if  there  is  tenant  in  tail  re- 
mainder over,  subject  |,to  a  preceeding  mortgage  or  incumbrance,;  and 
tenant  in  tail  is  in  possession  and  receipt  of  the  rents  and  profits,  the  mort- 
gage in  hands  of  mortgagee ;  and  he  lets  the  interest  run  in  arrear  with- 
out applying  to  keep  it  down ;  neither  the  issue  in  tail  nor  the  remainder- 
man can  come  against  that  tenant  in  tail  to  compel  the  keeping  down  the 
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interest,  nor  against  the  representation  of  tenant  in  tail  after  his  death, 
to  compel  the  indemnifying  and  discharging  the  remainder  from  that  ar* 
rear  of  interest  incurred  during  possession  of  tenant  in  tail  and  his  receipt 
of  the  profits,  unless  in  that  single  instance,  which  was  the  case  of  an  in- 
fant, of  Serjeson  v.  Cruise.  Chaplin  v.  Chaplin,  is  said  to  be  determined 
difierently  from  it:  but  I  do  not  know  whether  thej  agree  in  circum- 
stances, which  may  make  a  great  difference.  I  went  on  the  general  rule, 
that  the  act  of  a  guardian  or  trustee  of  an  infant  shall  not  alter  his  pro- 

{»erty  or  that  of  those  coming  after  him.  Where  there  is  tenant  in  tail  of 
ull  age,  courts  of  law  as  well  as  equity,  consider  the  reversioner,  or  re- 
mainder, as  in  the  power  of  that  tenant  in  tail.  But  the  case  of  an  infant 
tenant  in  tail  is  different ;  as  he  cannot  bar  the  remainder  unless  under 
the  King's  privy  seal ;  a  method  which  is  never  granted  voluntarily  to 
change  the  rights  of  the  parties,  but  in  case  of  some  family-settlements, 
which  is  not  the  present  case.  The  next  consideration  is,  how  the  case 
will  be,  suppose^that  tenant  in  tail  takes  an  assignment  of  the  mortgage  to 
himself,  and  dies  without  barring  the  remainder  iii  fee.  Taking  the  assign- 
ment to  himself,  he  will  be  considered  as  owner  of  the  estate,  and  as  it  is 
said  in  Chaplin  v.  Chaplin,  seised  of  an  estate  which  may  continue  ibr 
ever :  then  perhaps  the  reversioner  would  have  stronger  reason  to  say,  the 
whole  estate  was  discharged  of  this  mortgage,  than  on  the  other  side 
the  representatives  of  tenant  in  tail  could  have  to  say,  they  should  be  re- 
imbursed the  interest  incurred  due  during  his  life ;  because  it  may  be  con- 
sidered as  waiting  upon  the  inheritance  durine  that  time ;  but  it  has  not 
been  carried  so  far  as  that  In  the  case  of  Mr.  Smith  of  Weald  Hall  in 
Essex,  tenant  in  tail  died  without  barring,  but  had  taken  in  a  mortgage, 
which  was  considered  for  the  principal  as  an  incumbrance  on  the  estate : 
but  the  question  of  interest  did  not  arise  there  [A^ir^Aam  v. 
Smith,  ante,  258.]  Then  supposing  this  taken  by  tenant  in  tail  him-  [  481  ] 
self  in  possession,  how  stands  it  is  respect  of  the  interest  ?  No  case  ' 
is  cited,  where  such  a  tenant  in  tall  being  in  possession  his  personal  rep- 
resentatives has  been  allowed  to  burthen  the  reversion  in  fee  with  the  in- 
terest incurred  during  his  life,  where  he  was  owner  both  of  the  estate  in  pos- 
session and  the  charge.  And  it  would  be  of  very  mischievous  consequence,  if 
it  should  be  taken  to  be  otherwise.  Suppose  he  had  died  and  left  issue  in 
tail :  could  the  personal  representatives  of  tenant  in  tail  come  against  the 
issue  to  burthen  that  estate  with  the  interest  of  that  mortgage :  It 
would  be  considered  as  taken  in  for  the  benefit  of  the  issue  in  tail.  Cases 
of  this  kind  depend  on  such  a  variety  of  circumstances,  it  is  impossible  to 
draw  the  line.  The  tenant  in  tail  was  but  tenant  at  will  to  the  mort- 
gagee ;  who  might  have  b/ought  an  ejectment,  and  turned  him  out  of  pos- 
session, and  have  received  the  rents  and  profits ;  there  the  profits  would  be 
taken  from  the  tenant  in  tail  during  his  life.  Suppose  tenant  in  tail  had 
afterward  brought  a  bill  to  redeem  the  mortgage :  he  must  redeem  on 
payment  of  the  principal,  interest,  and  costs:  then  should  that  burthen 
the  estate  of  the  remainder  with  all  that  interest,  which  had  been  paid 
out  of  the  rents  and  profits  of  that  estate  in  the  hands  of  the  mortgagee? 
None  can  tell  when  tenant  in  tail  took  the  mortgage,  or  on  what 
grounds  it  was  done.  The  reason  might  be,  that  the  mortgagee  intended 
to  bring  an  ejectment,  and  turn  him  out  of  possession,  and  take  the  rents 
and  proiSts  to  his  own  use.  That  does  not  appear :  but  various  reasons 
Vot.  1.  3  L 
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might  be  for  taking  in  the  mortgage :  to  prevent  suits,  &c.  by  foreclo- 
sure or  ejectment :  and  it  would  be  making  it  liable  to  too  great  uncer- 
tainty to  say,  that  all  the  minute  considerations  of  tenant  in  tail,  taking 
an  assignment  of  a  mortgage  should  be  considered  by  the  court  on  a  ques- 
tion between  the  personal  representative  of  tenant  in  tail  and  the  rever- 
sioner, after  it  come  into  possession.  I  do  not  see  how  this  difiers  from  the 
case  of  interest  paid  by  tenant  in  tail ;  Suppose,  the  mortgage  had  remain- 
ed in  the  hands  of  a  stranger,  the  mortgagee ;  and  tenant  in  tail,  after  be- 
ing in  possession  had  paid  the  interest :  the  personal  representatives  of  that 
tenant  in  tail  could  not  come  against  the  owner  of  the  reversion  for  a  satisfac- 
tion of  that  so  paid  out  of  the  estate.  There  is  no  instance  of  it  Then  if  the 
interest  is  kept  down ;  not  by  payment  of  the  mortgage,  but  by  tenant  in 
tail  beine  in  possession  and  taking  the  profits  of  the  estate  and  mor^ee 
to  himself;  he  has  paid  himself  that  interest  out  of  the  rents  and  profits 
of  the  estate.  But  that  is  not  the  case:  and  therefore  I^am  unwilling  to 
make  a  precedent  of  the  representatives  of  tenant  in  tail  calling  back 
the  interest  of  that  incumbrance  paid ;  and  it  is  right  to  let  things 
stand  as  the  courts  find  them  at  death  of  tenant  in  tail;  neither  is  that 
strictly  this  case;  this  being  a  case  of  a  mortgage  taken  in  by  husband  of 
tenant  in  tail  seised  in  right  of  his  wife ;  but  that  will  not  make 
[  482  ]  any  difierence :  for  the  husband  of  tenant  in  tail  so  seised  ought 
to  be  considered  in  the  same  state  as  tenant  in  tail  ought  to  be 
exactly,  and  in  no  better ;  taking  the  estate  subject  to  all  the  incumbran- 
ces, actions,  and  remedies,  the  mortgagee  had  in  the  estate,  and  to  the 
right  and  estate  the  reversioner  or  remainder-man  had  in  her  estate  :  and 
consequently  has  not  a  right,  after  having  received  the  profits  of  the  es- 
tate during  the  life  of  the  wife,  to  come  against  the  remainder  for  satisfac- 
tion of  the  interest ;  which  naturally  the  rents  and  profits  are  to  answer. 
This  is  not  setting  up  a  right  to  come  against  the  personal  estate  of  tenant 
in  tail  to  satisfy  arrears  of  interest ;  but  setting  up  a  right  in  the  represen- 
tatives of  tenant  in  tail  to  bring  a  burthen  on  the  reversion  in  fee,  which 
has  been  dischai^ed  by  tenant  in  tail  himself:  and,  as  there  is  no  prece- 
dent, I  will  not  make  one.  Besides  it  falls  in  with  natural  justice,  that 
those,  who  have  a  divided  interest  of  an  estate,  should  keep  down  the 
burthen  during  their  own  time. 

Therefore  an  account  of  the  profits  must  be  directed  accrued  since  the 
death  of  the  wife ;  and  from  that  time  he  must  have  an  allowance  of  the 
interest  accrued  since  on  the  mortgage,  and  on  the  legacies  that  were  paid 
off 

The  testator,  having  given  his  estate  generally  after  payment  of  debts 
and  fuqeral,  without  mentioning  legacies,  afterward  gives  tour  legacies  to 
each  of  his  four  sbters ;  and  in  the  same  clause,  ^'  all  which  legacies,  1 
mean  (p),  shall  be  paid  out  of  my  freehold  estate  in  A*."  and  by  a  subse- 
quent clause  gives  a  power  to  mortgage  and  charge  the  real  estate  (or 
payment  of  that  money. 

(p)  Whtra  enumerated  legacies  are  expressly  charged  on  land  sabseqaent  le^des 
•hall  not  affect  it,  but  shall  be  paid  out  of  the  personal,  1  Brown,  861.  If  the  debt  is  not 
contracted  by  the  party,  the  personal  estate  shall  not  tionerate  the  roal.  2  Brown,  ST. 
t  p.  Wms.  691.    2  Vol.  569.    2  Brown,  101. 
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It  was  insisted,  that  a  legacy  generally  given  is  payable  oat  of  the  per- 
sonal est;;te ;  and  though  afterward  made  a  charge  on  the  real,  yet,  as 
heir  at  law  is  not  to  be  disinherited,  the  court  loolu  on  it,  that  unless  the 
personalty  is  expressly  exempted  the  l^acies  shall  be  payable  out  of  the 
personal 

Lord  Cbavcbllor. 
This  is  not  within  the  common  rule ;  not  being  a  common  charge  on  the 
real  estate  in  aid  of  the  personal,  but  an  express  incumbrance  on  that  es- 
tate ;  an  express  gift  of  the  legacy  out  of  the  real  estate  (q) ;  which 
wherever  done,  the  real  must  bear  that  burthen,  and  the  personal  is  not 
applicable  in  aid:  and  thisb  strengthened  by  the  subsequent  clause:  by 
which  he  meant,  the  tenant  in  tailidiould  have  power  to  do  it  even  with- 
out suiSering  a  recovery. 

(^)  In  1  Brown,  144,  Lord  Thurlow  nid,  to  exempt  the  peraonal«  testator  mait  riiew 
his  intent ;  it  ii  not  sufficient  to  charge  the  real,  bat  he  must  shew  that  hii  parpoee  if, 
that  the  penonal  ehoold  not  be  apphed.  Ibid.  464.  Lord  Thurlow  reoopiixes  thie  doc« 
trina,  and  la/e  down  the  rales  which  exempt  the  personal.    2  Atk.  625. 


ASTLEY  V   POWIS,  Jme2S,  1750.  [  483  ] 

(Reg.  Lib.  1749.  A.  fol.  662.) 

Vide  S,  C.fiirther,  pott^  495« — Covenant,  before  the  act,  reducing  the  rate  of  interest  to 
pay  6  per  cent,  is  not  prejudiced  by  the  act ;  but  interest  turned  into  principal,  by  tha 
course  of  the  court,  was  directed  to  carry  interest  at  5  per  cent,  only,  from  the  passing 
of  the  act    Interest  by  course  of  the  court,  discretionary.    See  post,  495. 

The  court  will  go  as  far  as  it  can,  to  attain  payment  of  debts.  Real  estate  where  eharg- 
ed,  affected  by  equitable  as  well  as  other  debts. 

A  SUM  of  money  was  due  by  covenant  on  articles  on  a  decree  against 
Mr.  Langlev  in  1694,  and  a  report  was  made  and  confirmed,  which  ascer- 
tained and  liquidated  the  whole  sum  and  interest  thereof  at  the  then  legal 
interest  as  well  as  the  principal,  viz,  6  per  cent,  amounting  to  an  accumu- 
lated sum  of  £1440. 

It  was  insisted,  that  there  should  be  6  per  cent,  on  all  the  arrears  since ; 
there  being  no  discretion  in  the  court  to  abate  the  interest :  in  Mason  v. 
JFhtuset^  Lord  Talbot  thought,  that  when  the  arrears  of  interest  are  com- 
puted since  the  reduction  of  interest  upon  a  mortgage  carrying  6  per  cent. 
he  could  not  make  a  variation  in  respect  of  future  interest  to  be  paid  on 
that  accumulated  sum;  because  that  interest  is  to  ensue  the  principal : 
but  Lord  Hardwicke  was  afterward,  4th  March  1 742,  of  a  different  opbiion, 
and  held,  that  should  not  be  the  rule ;  that  the  principal  sum  should  carry 
the  original  interest :  but  the  accumulated  sum  arising  after  the  reduc- 
ticm,  should  carnr  less  interest,  upon  the  distinction  that  the  making  the 
interest  principal  by  intervention  of  the  court  should  be  considered  as 
making  interest  pnncipal  by  agreement  of  the  parties ;  which  if  done  af- 
ter the  statute  reducing  the  rate,  that  agreement  could  not  make  more 
than  5 per  cent.     But  this  is  an  accumulated  sum  fixed  and  ascertained  by 
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the  report  before  the  reduction  of  interest,  ^hich  was  not  till  1712,  there- 
fore there  is  no  discretion  in  the  ccprt,  to  vary  from  the  legal  i^rest  it 
bore  at  the  time. 

Lord  Chavcellor. 
(r)  If  this  instead  of  a  covenant  had  been  a  bond  with  penalty,  the  pe- 
nalty, being  a  debt  at  law,  would  afiect  the  real  estate.  But  it  will  de- 
pend on  the  will  of  Mr.  Lnn^Uy^  whether  the  whole  real  estate  is  subject 
to  payment  of  debts :  for  if  it  is,  it  will  be  affected  by  equitable  as  well 
as  other  debts.  Therefore  it  must  stand  over  to  look  into  the  will,  whe- 
ther the  real  is  charged  with  payment  of  debts  thereby.  There  are  ca- 
ses which  have  gone  a  great  way ;  and  the  court  io  attain  payment  will 
certainly  go  as  far  as  it  can  (1).    [Continued  post  495.] 

(r)  2  Vol.  314. 

(1)  See  Kidney  ▼.  CmumakiT^  1  Ves.  jun.  436.  and  2  Veg.  jun.  267.  and  IFttttomt  t. 
ChUty,  3  Vet.  545. 


THE  KING  V.  CURTIS,  Trinity  Term,  1760.    Exchtqutr. 
Diemdautit  extremtm  issued  for  a  simple  contract  debt  to  the  crown. 

A  Diem  clausit  extremitm  having  issued  to  inquire  the  day,  year,  and 
place  of  the  death  of  Curtis ;  what  goods,  chattels,  debts,  <tc.  he  had 
thereon :  and  to  whose  hand  they  afterward  came,  and  now  are 
[  484  ]  in ;  what  lands  and  tenements  he  had  on  his  death ;  who  has 
since  received  the  rents  and  profits,  and  does  now:  and  that  the 
whole  should  be  extended  and  seised  into  the  King's  hands.  There  was  a 
seisure  in  consequence  thereof. 

Application  was  made  by  the  creditors  and  administrators  of  Ctirli^  to 
set  aside  this  writ,  as  issued  improperly ;  for  that  the  debt  due  from  Cur- 
tis to  the  crown  was  by  simple  contract,  and  not  on  record  at  the  time  of 
his  death ;  it  not  being  a  debt  on  record  till  the  inquisition  taken  after  his 
death :  which  shallnot  have  relation  to  make  it  so  in  his  life,  and  will  not 
warrant  this  writ ;  which  cannot  issue  for  a  simple  contract  due  to  the 
crown  at  his  deaUi.  Till  the  act  putting  bonds  on  the  foot  of  a  debt  on 
record  (which  was  to  facilitate  the  recovery  of  it,  as  then  there  would  be 
sufficient  ground  to  award  execution)  the  crown  could  not  have  done  this 
upon  a  bond :  then  certainly  not  upon  a  simple  contract,  for  which  there 
is  no  lien  on  the  real  estate  to  affect  it  in  the  hands  of  heir,  devisee,  or  pur- 
cha^r :  as  it  would,  if  it  had  been  a  debt  on  record  at  his  death.  A^  to 
the  personal  estate,  though  the  assets  are  administered  in  paying  judg- 
ments, this  writ  is  to  fetch  all  back,  and  would  overturn  any  payments 
made  by  debtor  of  Curtis  to  his  executor,  although  such  paymente  were 
good ;  and  according  to  this  a  sale  in  market  overt  will  not  affect  the  right 
of  the  crown,  who  may  follow  into  the  hands  of  a  creditor,  or  of  whoever 
bought  up  this  personal  estate  before  the  inquisition,  and  drive  them  to 
their  remedy  against  the  executor,  who  may  be  worth  nothing.  This  mat- 
ter was  never  yet  determined :  and  the  prerogative  should  not  be  extend- 
ed further  than  the  benefit  of  the  public. 
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The  court  took  time  to  consider,  and  this  term  gave  judgment,  that  the 
\7rit  issued  properly ;  but  did  not  determine  the  points. 

Against  the  crown  had  been  cited  the  King  v.  Wilkintim  [B^tnh.  315] ; 
ixrhose  estate  had  been  attempted  to  be  brought  within  the  statute  13  Eitz. 
c.  4.  which  the  court  there  declared,  they  could  not  do,  because  he  was 
not  an  officer  within  that  act 

Baron  Clarkt  said,  it  was  not  so :  the  question  there  was,  whether  a 
man  becoming  a  receiver,  his  estate  was  so  bound  from  that  instant,  that 
notwithstanding  several  qmetmes  and  settlements  they  would  be  all  over- 
reached, and  resort  might  be  to  the  lands  in  the  first  instance  7  That  the 
case  was  never  determined :  but  no  countenance  was  given  to  it,  because 
purchasers  might  think  from  these  quietuses^  that  they  were  safe  [In  fitmA  • 
217.    Judgment  for  defendant] 


GIfiSON  V.  LORD  MONTFORD,  June  25,  1750. 
ROGERS  V.  GIBSON. 

(Reg.  Lib.  1749.  A.  foL  583.) 

5.  C.  Jimh.  93.  5ee  4  Fet.  288,  note* — DeTiie  of  real,  leasehold,  eopyhold,  and  penonal  •■- 
tate  to  tnisteee,  their  erent/ort,  ftc  fint  for  paTinent  of  annaiUee,  Ac  upon  a  defietene^ 
of  the  penonalty ;  ^  and  as  concerning  all  the  ret/,  retidue^*^  dtc  in  trast  for  the  children 
of  Ji.  but  if  ihe  died  without  ieaue,  than  to  B.  and  C.  The  intermediate  profita  pate  hj 
thie  residnary  devise. 

Not  necessary  the  word  **  Ann"  should  hsTO  been  inserted  to  carry  the  fee,  for  tmstoas 
have  a  iee  when  the  purposes  of  the  trust  cannot  be  answered  otherwise. 

Trust  of  copyhold  deviseable  without  surrender.  But  otherwise,  as  to  copyholds  of  which 
the  testator  had  the  legal  estate.  Lands  agreed  to  be  purchased  after  the  will,  and  be- 
fore the  first  codicil,  pass  by  such  codicil,  operating  as  a  republication. 

Q?  Whether  a  codicil  relating  in  iu  terms  only  to  personal  estate,  and  yet  executed  ao* 
oording  to  the  statnie  of  frauds,  can  operate  as  a  republication  of  a  will  as  to  real  estate 
afler  purchased.  See  Piggott  y.  IFalkr^  7  Ves.  98.  As  to  renU  and  profits  directed,  or 
held  to  be  accumulated,  et  e  contra.  Difference  of  the  word  **  nHdue^\  with  relation  to 
real  estate,  or  to  personalty.    Trust  of  copyhold. 

Where  on  executory  devise  all  the  rest  and  residue  include  intermediate  profits. 

Where  a  codicil  is  a  republication  so  as  to  pass  land  purchased  after  the  will. 

If  the  codicil  related  only  to  personal  estate.  Q? 

Mr  Shepherd  bj  his  will  gave  all  sach  wordlj  estate,  as  it  pleased  God 
to  bless  him  with,  as  follows:  All  and  singular  bis  freehold,- leasehold,  co- 
pyhold, and  also  personal  estate  of  what  kind  soever  to  trustees,  their  ex- 
ecutors, administrators  and  assigns,  in  trust  to  and  for  several  uses ;  to  pay 
several  respective  annuities,  sums  and  legacies  by  and  out  of  the  produce 
of  the  personal  estate :  if  that  should  bappen  to  be  deficient,  then  to  pay 
the  same  by  and  out  of  the  rents,  issues,  and  profits  arising  by  the  real  es- 
tate :  and  as  for  and  concerning  all  the  rest,  residue  and  remainder  of  the 
real  and  personal  estate  of  what  nature  and  kind  soever,  after  provision 
being  made  for  the  payment  of  the  legacies,  Slc.  he  gives  to  such  child  or 
children,  as  his  daughter  should  have  lawfully  begotten,  whether  male  or 
female,  equally  to  be  divided  between  them ;  if  his  daughter  should  die 
without  such  issue  of  her  body  lawfully  begotten,  then  to  two  other  per- 
sons equally  to  be  divided  between  them  share  and  share  alike.  In  ano- 
ther clause  in  the  vnH  he  directs  and  wders,  that  upon  the  death  or  deaths 
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of  all  and  every  person  or  persons,  to  ^hom  annuities  for  their  lives  ^v^ere 
given  such  annuities  as  should  fall  in  from  time  to  time,  should  go  back  to 
the  residue  of  the  real  and  persona]  estate,  and  go  to  those  in  remainder 
over.  Bj  a  codicil  he  adds,  provided  his  daughter  die  without  issue;  but 
if  she  should  leave  a  child  or  children,  such  annuities  as  feU  in  should  be 
divided  among  them  share  and  share  alike.  He  executes  another  codicfl, 
reciting  that  whereas  he  had  by  his  last  will  of  such  a  date  given  and  de- 
vised to  his  executors  a  sum  of  money  in  trust  for  A.  and  another  in  trust 
for  B.  he  revokes  those  legacies,  and  desires,  that  writing  should  be  a  fur- 
ther part  of  said  last  will  and  testament  Before  the  last  codicil  he  had 
made  a  purchase  of  some  lands. 

Two  questions  were  now  made,  beside  what  related  to  the  copyhold. 
One  concerning  the  surplus  rents  and  profits  of  the  real  estate  after  satis- 
faction of  the  particular  charges  on  it  created  by  the  will,  till  such  time  at 
the  person  to  whom  he  devised  on  contingency^  viz.  a  child  of  the  daughter, 
came  tn  esse ;  whether  they  were  to  go  either  as  part  of  the  residue  to  at- 
tend the  several  limitations  of  that  residue,  or  to  the  first  taker  of  that 
reaidtte,  or  to  the  heir  at  law  1  the  other  question  was,  whether  the  sf- 

ter-purchased  lands  should  pass  by  the  will? 
[  486  1       It  was  insisted,  the  whole  being  given  away,  there  can  be  no 

resulting  trust  for  the  heir:  great  pains  being  taken  to  prevent 
an  intestacy  as  to  any  part  Though  the  heir  wants  not  the  intent  of  the 
testator,  if  it  rested  on  that  alone,  yet,  when  a  question  is  doubtful,  what 
is  comprised  in  the  re«due,  what  the  testator  designed,  is  material  in  de- 
ciding it  This  residue  consists  of  a  compound  fund  of  several  ingredi- 
ents. In  the  clause  of  annuities  falling  in,  the  word  residue  cannot  mean 
nmply  that  estate  the  testator  possessed  at  his  death ;  speaking  of  what  it 
is  supposed  to  have  happened  after  his  death ;  it  being  the  residue  of  the 
profits  out  of  which  these  annuities  are  to  be  paid.  In  other  branches 
of  the  will  he  has  industriously  affected  an  accumulation  of  the  pro- 
duce of  different  parts  of  his  estate ;  for  in  a  legacy  to  a  particular  per- 
son he  has  taken  care  the  interest  should  be  accumulated  from  time  to 
time :  a  fortiori  his  design  was  the  same  as  to  the  residue  intermediate. 
He  conndered  his  estate  not  as  consisting  of  the  inheritance  exclusive  of 
the  rents  and  profits  during  the  contingency.  Devise  of  rents  and  profits 
gives  the  estate  itself,  Co.  Lit.  Had  he  said  so  in  terms,  there  would  have 
been  no  doubt ;  and  here  are  words  sufficient  for  that  Most  cases  of  ac- 
cumulation depend  on  the  particular  circumstances ;  as  did  Hopkins  y. 
Hopkins  and  others,  before  his  Lordship  (1).  It  was  sometime,  before 
such  a  devise  to  a  person  not  in  esse  was  allowed ;  but  now  it  is.  It  most 
be  admitted,  the  estate  in  the  mean  time  will  descend:  on  the  other  hand 
it  must  be  allowed,  one  may  direct  the  profits  for  the  person  unborn,  where 
he  has  devised  his  estate  by  way  of  trust ;  because  that  limitation  must  be 
witiun  a  life  in  being :  and  there  is  sufficient  to  shew,  that  was  his  intent 
Residue  generaUy  would  not  in  case  of  real  estate  have  the  same  con- 
struction as  of  personal :  in  the  latter  it  meaning  every  thing,  however 
arising,  as  a  lapsed  legacy,  or  any  thing  not  particularljr  mentioned, 
or  given  on  contingency :  not  so  as  to  real  estate  (2),  as  the  intermediate 

(1)  Ante,  268. 

(2)  See  Dwtmr  t.  MotteuXf  ante,  321. 
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profits  of  an  estate  to  take  effect  on  a  future  contingency  would  descend: 
but  here  the  testator  has  shewn  he  intended  to  comprehend  all  the  profits 
under  the  residue ;  and  as  the  heir  admits^  that  giving  the  personal  estate 
gives  the  profits  of  it,  by  mixing  both  he  shews  his  intent,  the  intermediate 
profits  of  the  real  should  go  the  same  way. 

Next,  the  after-purchased  lands  pass  by  the  codicil:  it  being  a  republi* 
cation,  executed  according  to  the  statute,  and  as  a  confirmation  of  the 
^will.    Both  together  make  up  a  complete  will,  whether  it  takes  away  or 
alters  part ;  and  every  codicil  is  supposed  annexed  to  a  will  and  part  of 
ity  though  not  actually  fastened  thereto,  as  this  in  fact  was  found  to  have 
been  at  testator's  death ;  who  therefore  substantially  re-executed  the  will 
itself;  and  then  it  must  be  shewn,  that  it  was  in  a  different  condition  at 
the  time  of  making ;  as  where  part  of  a  will  appeared  to-  be . 
struck  out ;  but  not  when  done ;  for  the  court  must  take  it  to  be   [  487  ] 
as  at  that  time.    It  is  not  easy  to  know  the  reason  of  the  distinc- 
tion between  a  devise  of  a  real  and  personal  estate,  wfaiek  the  testator 
had  not  at  the  making.    In  some  books  it  seems  to  depend  on  the  word 
having  in  the  statute  of  A  8 ;  but  perhaps  it  may  as  well  be  from  analogy 
to  custom.    But  if  after  the  purchase  he  declares  the  former  to  be  his  wSi». 
he  need  not  repeat  the  devise  over  again ;  and  he  has  plainly  done  so  by 
this.    A  codicil  in  its  nature  implies  a  ratification,  so  far  as  it  does  not 
vary :  if  it  repeals  the  whole,  it  is  not  a  codicil,  but  a  new  will.    Whether 
he  says  republish,  or  recites  the  former  vnll,  or  declares  his  intent  it  should 
stand,  it  amounts  to  the  same.    It  is  not  necessary  he  should  declare  to 
witnesses,  it  is  his  last  will ;  nor  even  in  the  first  •  will  to  tell  the  witnesses 
he  publishes  it,  if  signed  and  sealed :  as  was  determined  lately  in  jB.  R.  on 
two  cases  sent  out  of  this  court.  Trimmer  y,  Jackson  buA  IVkomood  v.  Scot^ 
that  delivery  by  testator  as  his  act  and  deed  is  sufficient    Notwithstand- 
ing the  statute  of  frauds  a  will  may  be  made,  properly  attested,  giving 
real  estate  to  such  uses  as  contained  in  such  a  settlement,  though  that 
settlement  is  not  attested  by  three  witnesses,  and  it  would  pass  new  pur- 
chased lands ;  for  sufficient  certainty,  by  referring  to  something  certain. 
So  if  it  is  to  such  uses,  as  he  shall  declare  on  a  particular  occasion,  or  as 
another  shall  appoint,  though  that  is  not  attested  by  three ;  for  any  thing 
shewing  his  meaning  with  sufficient  certainty  will  do.    Thb  codicil  is  as 
much  a  part  of  the  will,  as  if  all  the  words  were  recited  in  it ;  nor  can 
there  be  a  stronger  republication  by  a  distinct  instrument,  unless  he  bad 
said,  /  confirm  ;  and  it  is  the  same  here,  as  if  he  had.    In  Cart  v.  Cart  (1), 
a  man  created  a  term  for  years,  settled  it  on  trustees  for  benefit  of  himseUT, 
and  by  will  gave  it  to  bis  son,  making  him  executor ;  he  renewed  the  lease 
several  times,  and  died  with  the  like  lease  in  trustees  for  him :  but  he 
wrote  on  the  back  of  his  will,  that  if  his  son  should  be  nrosecuted  by  the 
government  so  as  to  incur  a  forfeiture,  and  be  incapable  of  enioying  the 
lease  and  being  executor,  be  gave  it  to  his  other  son  and  daughter.    No 
forfeiture  happened :  the  question  was,  whether  the  son,  to  whom  given 
by  the  will  while  it  was  another  actual  lease,  should  be  considered  as  de^* 
visee  of  this  lease  at  the  time  of  the  death ;  it  being  insisted  that  writing 
was  a  republication  of  the  will:  and  of  that  opinion  was  his  Lordship: 
that  the  words  were  sufficient  to  take  it  in.    There  was  a  direction  in  the 

(1)  S.  C.  3  Atk.  174,  and  Amb.  38. 
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wUl,  that  the  lease  sbonld  be  reoewed;  which  shewed  he  meant  a  re- 
newed lease,  and  by  this  writing  he  considered  it  as  his  will,  and  the  same 
as  if  he  had  recited  his  wilL  It  was  a  republication ;  and  it  could  pass  by 
the  general  words ;  his  intent  appearing  that  any  renewed  lease  should  go ; 
which  shews,  ttiere  need  be  no  words  of  republication  or  confirmatioD,  he 
considering  it  as  his  wilL 

For  the  heir  at  law.  Whatever  is  not  given  away,  descends ; 
[  468  ]  the  heir  not  beine  disinherited  by  doubtful  expressions.  GartU* 
tier  V.  Shildorif  Vaiu  the  same  in  uses  and  trusts :  as  in  feoffinent 
to  uses  for  li/e  or  in  tail,  the  fee  results  back.  So  in  trust  to  sell  and  pay 
the  profits  over  at  a  particular  time.  Here  is  an  apparent  omission  to 
sive  the  intermediate  rents  and  profits :  by  a  gift  to  one  not  in  esse,  noth- 
mg  passing  immediately.  It  was  formerly  doubted,  whether  a  devise  to 
an  infant  in  venire  was  good  at  all :  but  of  late  it  is  allowed  on  the  notion 
of  a  future  devise.  Snow  v.  Tucker^  1  Sid*  153.  yet  mean  time  It  de- 
scends. If  this  w]as  a  use,  where  would  it  be  in  the  mean  time  1  Not  in 
abeyance ;  tor  that  can  be  only  by  law  for  necessary  purposes,  not  by  act 
of  the  party.  In  Hopkins  v.  HopkinSf  (2),  Talbot^  notwithstanding  strong 
words  that  it  should  accumulate,  yet  it  was  held  not  disposed  of  in  the  in- 
termediate time,  but  resulted  to  the  heir:  who  wants  not,  claiming  always 
in  contradiction  to  the  intent  Here  is  a  devise  not  generally  to  the  trus- 
tees ;  for  that  might  have  admitted  the  construction  contended  fer :  but  it 
is  descriptive  of  a  chattel,  not  passing  the  inheritance  to  them,  the  words 
being  only  a  descripticHi  of  the  land.  Where  an  estate  is  given  to  trustees 
for  a  particular  purpose  without  going  farther,  it  goes  to  heir  at  law  as 
soon  as  the  purpose  is  served.  This  is  to  the  trustees  for  life  only ;  the 
inheritance  and  legal  estate  passing  to  the  persons  to  take  on  contingency, 
and  mean  time  descends;  for  rest  and  residue  will  not  take  in  these  sur- 
plus profits.  The  whole  accumulating  profits  of.  the  personal  will  go  by 
this  devise;  but  that  arises  from  the  sense  of  the  word  residue  applicable 
to  personal;  not  so  to  real  estate.  A  gift  of  a  personal  chattel  without 
limitation  gives  it  absolutely ;  to  take  away  which*  a  limitaticAi  must  be 
added :  vice  versa  in  such  a  gift  of  real,  which  is  construed  only  for  life. 
Residuary  legatee  of  personal  will  take  a  lapsed  legacy;  not  so  of  the 
land,  which  would  descend  to  the  heir.  Wright  v.  Hom^  C.  B.  Hill  10  G.  1. 
[Mod.  Cas.  321.  cited  by  Finer  as  8  and  9  Mod.  and  Fortescue^  1 82.  Pas.  1 1 
G.  Wright  V.  HaU.'\  and  Goodright  v.  Opie,  B.  R.  [Mod.  Cas.  123.]  Al- 
though there  it  was  not  rest  and  residue^  but  all  my  other  lands  arul  tene- 
nunts.  Suppose  a  gift  to  A.  for  life,  another  part  to  B.  for  life,  and  the 
rest  to  C.  it  is  doubtful  whether  that  would  have  the  efiect  of  all  my  estate 
so  as  to  give  the  fee  as  in  Eq.  M.  177.  These  words  therefore  meant 
only  all  the  other  parts  of  his  estate,  nor  carrying  the  total  interest  as  in 
the  personal.  He  might  in  deed  have  given  these  accumulated  profits  to 
the  child ;  but  it  is  not  said  so.  A  difierent  construction  arises  from  his 
doing  it  in  a  case  of  less  value  viz.  that  in  the  greater  he  did  not  intend  it ; 
and  surely  if  ever  fiivour  was  shewn  to  an  heir,  it  ought  in  this  case  of  an 
illegitimate  daughter  amply  provided  for. 
As  to  the  lands  purchased  after  the  will,  the  general  words  are  indeed 

(S)  Forr.  44.    S.  C.  1  Atk.  581.  (Vide  Sanden*  edit)  et  ante,  268. 
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sufficient  to  take  them  in,  if  they  amount  to  republication ;  but  they  do 
not :  the  codicil  relating  only  to  particular  parts  of  his  personal 
estate,  which  he  revokes,  not  confirming  the  will.  If  a  codicil  [  469  ] 
takes  notice  of  the  real  estate,  or  ratifies  a  former  will  thereof; 
that  is  a  republication :  for  it  is  in  fact  ingrafted  in  the  codicil :  but  for 
that  purpose  it  must  relate  to  the  real,  not  personal  estate  (1).  As  1  Rol. 
Ab,  718,  a  writing,  that  J.  D.  shall  be  executor,  is  not  such  a  republica- 
tion :  and  2  Vem.  722.  Hutlon  v.  Simpson,  and  Cr.  £/.  493,  where  annex- 
ing a  codicil  disposing  of  personal  estate  was  not  sufficient  republication 
confirming  the  will  as  to  the  real.  In  Martin  v.  Savage  (2),  .A/bv.  22 
1 740,  his  Lordship  determined,  that  since  the  statute,  there  could  be  no 
republication  of  a  will  of  lands  by  parol  declaration  so  as  to  pass  after- 
purchased  lands.  Litton  v.  Lady  Falkland,  3  C.  /?•  and  Achtrly  v.  Vernon, 
Comifm,  381,  and  CholmondeUy  v.  Cholmondelty,  on  the  late  Lord's  will, 
before  Sir  Joseph  J^.kyl,  January  21,  1733,  where  a  codicil  revoked  a  devise 
of  house,  garden  and  estate  at  Richmond,  directing  it  to  be  sold,  and  the  mo- 
ney arising  to  purchase  the  freehold  lands  in  Cheshire,  to  the  same  uses  as 
directed  by  the  will  touching  the  residue  of  the  personal  estate :  and  it 
was  held,  that  codicil  did  not  pass  lands  purchased  after  the  will  In  Pot- 
ter V.  Potter  (3),  Easter  Term,  Sir  John  Strange  held  a  codicil  well  execu- 
ted, though  perhaps  the  will  was  not  laid  on  the  table,  nor  executed  in 
the  presence  of  the  will,  yet  it  extended  to  lands  purchased  after  the  will 
and  before  the  codicil,  because  it  was  an  express  ratification  of  the  will: 
but  he  said,  (though  that  indeed  was  not  the  question  there  in  judgment) 
that  if  the  codicil  related  only  to  personal  estate,  it  would  not  have 
done. 

Lord  Chancellor. 

If  the  testator  had  studied  to  lay  a  foundation  for  all  the  questions 
that  could  arise  on  such  an  estate  in  a  court  of  equity,  be  has  done  it  ef- 
fectually ;  for  there  is  hardly^  a  point  upon  limitations  over  or  resulting 
trusts  in  this  court  but  there  is  a  foundation  for  it  in  this  will  some  time  or 
other.  But  it  is  not  necessary  to  determine  all  at  present :  the  questions 
now  are  three. 

(r)  The  first  is  not  so  properly  a  question  as  matter  of  inquiry,  relating 
to  the  copyhold  estate.  As  to  which,  all  such  as  he  had  the  trust  of  the 
inheritance  in  himself,  though  the  legal  estate  in  names  of  other  persons, 
will  pass ;  because  it  has  been  determined,  it  is  not  necessary  there  should 
be  a  surrendei  to  use  of  the  will  of  such  trust  lands;  for  not  having  the 
legal  estate,  he  could  not  surrender  (4)  (5).  fiut  that  must  be  in  a  case 
where  either  by  plain  words  or  necessary  intent  it  appears,  he  intended 
to  devise  bis  copyhold  lands  and  here  are  express  words  devising  them 
to  trustees.  But  if  there  are  anj  copyhold,  whereof  he  had  the 
legal  estate,  anddid  not  surrender  to  use  ofthe  will,  considering  the  [  490  ] 

(r)  Ante,  121, 225. 
(«)  Brown,  482. 

(1)  Tet  SM  Pigott  ▼.  WaUer,  contra  7  Vei.  98. 

(2)  Bam.  Rep.  Ch.  189. 

(3)  Ante,  437. 

(4)  Vide  ante,  121.    and  TStgheU  v.  Pore,  weO  reported  Barn.  Rep.  Ch.  12, 13. 
Vol  I.  3M 
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nature  of  this  devise  they  will  not  pass,  but  descend  to  heir  at  law. 
The  master  therefore  must  inquire  if  there  are  any  such. 

The  next  question  is,  as  to  the  surplus  profits ;  whether  they  are  in- 
cluded, and  to  go  by  the  devise  of  the  residue  in  any  way,  or  to  be  coo- 
sidered  as  part  of  the  real  estate  undisposed  of,  and  go  to  the  heir  at  law ; 
on  which  point  the  only  question  to  determine  is,  whether  the  heir  can 
take  7  For  as  to  the  subsequent  question,  as  between  any  child  of  the 
daughter  and  the  remainders  over  if  she  dies  without  issue,  1  shall  resenre 
it  It  is  truly  said  for  the  heir,  he  wants  not  testator's  intent,  claiming 
contrary  thereto  as  a  strict  legal  right ;  and  it  makes  no  difference  whether 
a  legal  or  equitable  right  on  a  resulting  trust;  the  heir  will  carry  it 
away,  if  not  sufficiently  devised.    It  is  rightly  admitted,  that  all  the  sur- 

Slus  profits  and  interest  of  the  personal  estate  will  pass  by  the  residuaiy 
evise ;  for  there  is  no  case,  when  the  residue  of  the  personal  is  disposed 
of,  where  the  court  has  not  held  it  to  extend  to  any  profits  arising.  It 
Is  admitted  also,  that  he  might  by  express  words  have  given  the  surplus 
rents  and  profits,  that  should  accrue,  before  the  daughter  had  a  child,  or 
died  without  issue,  away  either  to  such  child  when  bom,  or  the  person 
to  take  when  she  died  without  issue.  It  is  plain  he  might ;  because  it  is 
to  determine  in  the  compass  of  a  life ;  which  is  a  proper  time  and  a  re- 
striction, within  which  such  a  contingency  can  happen.  The  question  then 
is,  whether  by  express  words  or  plain  necessary  implication  of  the  con- 
struction of  this  will  they  are  given  away  from  the  heir  at  law  t  and  I 
am  of  opinion,  that  by  plain  necessary  construction  they  are.  It  is  pretty- 
hard  to  say,  that  in  ^ny  case,  where  one  devises  all  the  rest  and  residue  of 
his  real  estate,  the  heir  should  be  enabled  to  claim  any  thing  out  of  it ;  for 
how  can  he  claim  or  take  these  intermediate  profits  f  He  must  claim  as 
part  of  the  real  estate  imdisposed,  not  by  any  particular  trust ;  which  was 
the  case  of  Lord  Hertford  and  Lady  Carteret,  commonly  called  Lord  KFey- 
moiUh^s  case.  What  has  the  testator  done  ?  The  order  of  the  words  and 
clauses  is  not  material  in  respect  of  the  formality,  unless  they  put  a  diflferent 
construction  on  the  will.  He  has  plainly  declared  an  intent  to  dispose  of  his 
whole  estate.  Such  a  design  was  never  shewn  more  plainly.  Consider^ 
what  is  comprised  in  the  devise  to  the  trustees.  It  is  objected,  that  it  u 
only  a  devise  to  them  for  life ;  but  that  cannot  be ;  as  that  might  deter- 
mine, before  the  change  determined.  But  considering  it  as  a  chattel  in- 
terest according  to  the  case  in  Coke'*s  reports  till  these  charges  satisfied, 
and  no  longer;  then  the  devise  to  the  children  of  the  daughter,  or  for 
want  of  issue  over,  is  not  a  devise  of  the  trust,  but  of  the  legal  estate  in  re- 
mainder after  these  charges  satisfied,  and  the  determination  of  the  chattel 
interest:  it  cannot  be  supported  as  a  contingent  remainder ;  because  that 
limitation  cannot  be  after  a  term  for  years  or  chattel  interest ;  which 
would  be  a  good  point  for  the  heir  at  law,  if  that  could  be  maintained. 
Whether  it  may  be  considered  as  an  executory  devise  is  another  point 
But  I  am  of  opinion,  this  must  be  considered  as  a  trust  throughout,  and 
that  the  whole  legal  estate  of  the  inheritance  is  devised  to  these 
[  491  ]  trustees  {t).  It  has  been  often  determined,  that  in  devise  to 
trustees  it  is  not  necessary,  the  word  heirs  should  be  inserted  to 
4:arry  the  fee  at  law;  for  if  the  purposes  of  the  trust  cannot  be  satisfied 

(0  3  Burr.  1686. 
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without  having  a  fee  courts  of  law  will  so  construe  it :  as  in  Shaw  v. 
Weighf  [E?*  MJ]  and  several  other  cases.    Here  are  purposes  to  be 
answered,  which  by  possibility  (and  that  is  sufficient)  cannot  be  answered, 
without  the  trustees  having  a  fee:  viz,  the  payment  of  several  annuities 
and  large  pecuniary  legacies,  if  the  personal  estate  is  deficient,  which  will 
probably  be  the  case.    Then  how^is  the  rest  to  be  raised?     Barely  by  the 
annual  rents  and  profits?    It  must  be  so,  if  it  is  a  chattel  interest ;  for 
then  it  cannot  be  taken  out  of  the  estate  by  anticipation^  but  that  cannot 
be  here ;  for  if  these  pecuniary  legacies  are  not  paid  out  of  the  personal, 
the  real  estate  must  be  sold  to  satisfy  them :  for  several  of  them  are  to  be 
paid  within  a  year  after  testator's  death,  and  cannot  therefore  be  paid  by 
annual  perception.    Then  consider  the  word  arisiiig ;  it  is  never  held  to 
restrain  to  the  annual  rents  and  profits:  which  words  include  always  the 
land,,  ivy  y.  Gilbert,  2   Wil.  13,  unless  something  more,  as  there.    This 
then  is  a  purpose,  which  it  is  impossible  to  serve,  unless  the  trustees  have 
the  inheritance ;  for  if  they  are  to  sell  a  fee,  they  must  have  a  fee ;  nor 
will  the  court  split  the  devise.    The  objection,  that  this  is  descriptive  of  a 
chattel,  &JC.  might  have  weight,  if  there  was  not  a  personal  estate  also  in 
this  devise  to  trustees.    The  word  executors  therefore  properly  relates  to 
the  leasehold,  and  assigns  to  both.    This  then  is  a  trust  throughout  in  this 
court:  and  if  the  daughter  has  a  child  born,  or  dies  without  issue,  and  the 
estate  goes  over,  they  must  come  for  a  conveyance  of  the  legal  estate  from 
the  trustees.    Then  consider  to  what  it  extends ;  does  it  extend  only  to 
the  lands  and  cross  funds  of  the  real  estate,  or  ^so  comprise  the  surplus 
profits  thereof  mtermediate  between  death  of  testator  and  birth  of  a  child, 
or  dying  without  issue  ?    I  think  the  latter.    If  it  had  been  said  after  pay» 
tnent^  it  might  have  been  contended  for  on  the  words  after  all  tktse  pay» 
ments  determined ;  though  perhaps  that  would   be  only   playing  on  the 
words :  but  this  is  after  provision  being  made,  ^c.  after  which  who  has  tes- 
tator directed  shall  have  all  the  rest,  &c.  ?    Those  to  whom  it  is  given  on 
contingency ;  Stephens  v.  Stephens,  b  material  to  the  construction  of  those 
words  rest  and  residue.  Talb.  288.  Lord  King  there  sent  a  more  extensive 
case  than  ever  was  sent  into  a  court  of  law.    I  have  been  informed,  that 
Lord  Talbot  afterward  expressly  declared,  he  was  of  the  same  opinion  as 
the  judges;  according  to  the  nature  of  executory  devise  the  estate  should 
descend  in  mean  time  to  the  heir  at  law,  and  pass  out  of  him  on  the  hap- 
pening of  the  contingency,  on  which  the  executory  devise  was  to  take 
place.    The  case  is  printed  very  correctly ;  and  in  a  court  of  law  it  is  de- 
termined, that  where  there  is  an  executory  devise  in  a  will,  all  the  rest 
and  residue  of  an  estate  real  and  personal  would  also  take  in  the  interme- 
diate profits  of  the  real,  so  devised  on  contingency,  which  would 
otherwise  go  to  the  heir  at  law :  which  goes  a  very  great  way,   [  492  ] 
and  is  a  strong  authority  as  to  the  possibility,  that  such  profits 
maj  be  taken  m  by  those  general  words,  and  that  in  a  court  of  law ;  and 
as  it  is  admitted,  the  testator  may  by  express  words  do  this,  I  do  not  see  a 
material  difference  between  the  two  cases,  unless  that  it  is  more  probable, 
where  it  is  a  gift  to  a  person  in  being,  than  where  to  one  not  in  esse  :  but 
considering  the  care  the  testator  has  taken  to  accumulate  in  this  case,  it 
is  probable,  he  meant  it,  as  in  Stephen  v.  Stephens.    But  the  case  does  not 
rest  on  this :  though  that  b  sufficient-    There  are  other  things  plainly  de- 
tenmniDg  this  question.    I  observed  before,  that  as  to  the  surplus  int^est 
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and  profits  of  the  personal  estate,  they  are  admitted  to  pass ;  and  both  real 
and  personal  being  comprised  in  the  same  sweeping  clause,  is  a  strong  ar- 
gument against  a  resulting  trust  to  the  heir  at  law :  on  which  Lord  King 
laid  very  great  weight  in  Rogers  v.  Rogers.  Next  what  sense  does  the 
clause  convey,  by  which  he  has  direct^  the  annuities  to  fall  in  ?  which 
he  takes  up  in  his  codicil ;  recollecting  that,  as  it  stood,  his  daughter 
might  be  excluded  therefrom.  The  annuities  were  to  be  paid  only  out 
of  the  rents  and  profits  of  the  real  so  far  as  the  personal  was  deficient : 
that  part  was  part  therefore  of  the  rents  and  profits  of  the  real  taken  an- 
nually out  of  it  to  pay  them ;  the  meaning  was,  that  those  annuities, 
which  were  part  of  the  rents  and  profits  of  the  rents  and  profits  of  the 
estate,  as  the  lives  determined,  should  go  back  to  the  residue,  which  is  a 
plain  construction  put  by  himself  on  the  words  rest  and  residue^  Chap- 
man V.  Blisset  before  Lord  Talbot,  Talb,  145.  is  a  full  authority  to  support 
the  legality  of  this  bequest:  though  indeed  rents  and  profits  were  men- 
tioned there.  Nor  is  Hopkins  v.  Hopkins^  TaL  44.  an  objection  against 
this :  the  court  .held  there,  that  the  surplus  after  satisfying  the  charges 
should  go  to  the  heir ;  but  that  wa^  because  the  court  was  of  opinion, 
they  were  undisposed  of.  On  the  whole  therefore,  I  am  of  opinion  tbej 
must  be  received  by  the  trustees,  accumulated,  and  laid  up.  Then  a 
question  arises,  for  whose  benefit ;  which  will  be  between  the  children  of 
the  daughter,  if  any,  and  those  to  take  in  remainder  if  she  dies  without 
issue,  and 'must  be  reserved  till  after  the  happening  of  the  contingencj. 
The  testator's  being  sensible  of  his  mistake,  and  inserting  the  children  of 
his  daughter  before  those  in  remainder,  may  make  a  strong  case  for 
them :  which  was  the  question  upon  which  Lord  Harcouri  and  Lord  Coid- 
per  difilered  in  Chapman  v.  Blisset ;  but  there  is  no  occasion  to  determine 
that ;  for  as  to  heir  at  law  none  can  descend. 

As  to  the  last  question  of  the  after-purchased  estate  7  which  was  not, 
nor  could  be,  comprised  in  the  devise,  as  it  stood  originally  ?  the  ouestion 
is,  whether  the  codicil  amounts  to  a  republication  of  the  will  (u)  i  The 
codicil  is  executed  according  to  the  statute ;  but  it  is  truly  insisted  upon, 

that  it  relates  only  to  two  personal  legacies.    Several  cases  have 
[  498  ]    been,  where  it  was  determined,  that  the  execution  of  a  codicil 

according  to  the  statute  of  frauds  shall  amount  to  a  republica- 
tion of  the  will,  so  as  to  make  the  lands  purchased  after  the  will  to  pass. 
The  last  was  Acherly  v.  Vernon,  where  the  Lords  took  the  opinion  of  the 
judges,  who  all  held  the  codicil  a  republication  so  as  to  make  the  fee  farm 
rents  pass.  The  difierence  taken  is,  4hat  there  the  codicil  related  to  real 
estate,  this  merely  to  personal ;  and  that  though  executed  according  to 
the  statute,  that  was  unnecessary :  nor  had  he  real  estate  under  contem- 
plation at  that  time.  If  that  is  determined  and  established,  the  court 
ought  not  to  go  further.  But  as  to  Litton  v.  Lady  Falkland,  it  is  difficult 
to  lay  weight  on  the  report  of  it:  for  certainly  one  thing  is  mentioned 
there  as  a  reason  for  the  codicils  not  being  a  suflScient  re-execution  of  the 
will,  which  is  not  law  now ;  being  directly  contrary  to  the  resolution  in 
Acherly  Y.  Vernon.  It  is  said  also,  that  in  Cholmondely  v.  Cholmondely  it 
was  determined,  that  the  execution  of  a  codicil  relating  to  penonal  es- 
tate was  not  sufficient;  and  that  such  was  the  opinion  of  Ae  MasUr  ofiht 

(u)  Ante,  44S.    2  Vol.  atS. 
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Rolls  in  Potter  ▼.  Potter  (1),  though  not  strictly  the  determination  there: 
but  in  Acherly  v.  Vernon^  there  is  given  an  opinion  of  the  judges,  wluch 
seems  to  combat  that  notion,  viz.  that  the  codicil  was  incorporated  with  the 
will,  which  makes  it  a  republication ;  and  that  reason  falls  in  with  the 
argument  for  the  plaintiff  the-  devisee :  for  then  every  codicil  executed 
according  to  the  statute  of  frauds,  relating  to  whatever  part  of  the  estate, 
according  to  that  general  doctrine  would  be  a  republication  of  the  will, 
and  would  be  contrary  to  the  doctrine  cited  out  of  hitionh  case,  and  Choi* 
mondtly^^  But  it  is  admitted  for  the  heir,  that  though  a  codicil  only  to  a 
personal  estate,  yet  if  there  is  a  general  clause  of  confirmation  of  the  will, 
that  will  make  that  codicil  duly  executed  amount  to  a  republication;  be- 
cause it  is  the  same,  as  if  he  had  republished  every  devise  in  the  will  over 
again.  In  the  present  codicil  indeed  there  are  not  the  words  /  corifirm  my 
iDxll ;  but  it  is  /  desire,  dLC.  between  which  and  an  actual  confirmation 
there  seems  very  little  distinction.  This  indeed  will  make  every  codicil,  if 
executed  according  to  the  statute  of  frauds,  do,  though  it  relates  only  to 
personal  estate :  for  a  codicil  is  undo\ibtedIy  a  further  part  of  the  last  will 
whether  said  so  or  not ;  which  indeed  combats  with  the  doctrine  in  those 
cases,  and  what  was  said  by  the  Master  of  the  Rolls;  and  if  that  has  been 
settled  and  determined,  I  should  be  willing  to  settle  it  there,  and  not  carnr 
it  further;  and  the  boundiaries  are  so  very  nice,  it  is  difficult  to  distinguish 
one  from  the  other.  But  on  this  point  I  will  not  give  a  present  opinion ; 
but  will  search  the  Register  for  Litton*s  case,  and  desire  some  account  of 
Choimondely*9.  As  to  what  was  said  relating  to  the  annexation  of  the 
will,  an  inquiry  would  not  bind :  nor  do  I  know,  it  will  vary  the  case,  un- 
less at  the  time  of  the  execution. 

June  20th,  the  plaintiff's  counsel  informed  the  court,  that 
there  had  been  since  discovered  a  contract  for  these  very   [  494  ] 
lands  before   the  first  codicil,  though  not  e:|ecuted  tUl  after 
it:  and  by  the  first  they  indisputably  pass,   that  relating  to  real  estate. 

Lord  Chavcelumu 

•This  not  being  proved  in  the  cause,  nor  the  time  for  performance,  the 
proper  way  will  be  to  direct  the  Master  to  inquire  into  the  said  contact, 
and  when  performed. 

The  contract  being  read  de  bene  esse,  Lord  Chancellor  said,  it  was  be- 
fore the  first  codicil,  and  went  a  ereat  way  to  end  the  question.  But  the 
first  codicil  came  before  the  time  tor  execution  of  these  articles,  which  was 
the  only  difficulty ;  for  thoueh  things  agreed  on  are  looked  upon  as  exe- 
cuted here/yet  this  is  not  sucn  an  agreement  as  could  be  executed  at  that 
time :  the  time  for  executing  hot  being  come :  but  that  seems  too  nice : 
for  in  a  contract  for  lands,  if  the  party  dies  before  the  time  for  making  the 
conveyance  comes,  and  without  a  will,  the  court  considers  it  for  the  bene- 
fit of  the  heir  at  law  that  the  lands  should  be  purchased  for  him :  and  if  so, 
why  not  for  a  devisee?  Let  the  Master  inquire,  whether  there  were  any, 
and  what  articles  or  agreement  in  writing  for  purchase  of  these  lands  be- 
fore the  making  the  conveyance  thereof  to  testator ;  what  were  the  con- 
tents and  time  of  execution  of  such  articles,  and  reserve  directions  touching 
them.    Litton  v.  Lady  Falkland  is  very  loose  and  imperfectly  reported  in 

(1)  Ante,  437. 
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9  C  Rep*  o^avo*  It  is  imt  there  on  the  annexation,  which  cannot  make 
a  diflerence ;  for  all  codicils  are  b j  law  fastened  to  the  will ;  so  that  was 
a  very  trifling  point,  and  Cholmondely  v.  Cholmondely  must  have  been  a 
cause  heard  b  j  consent,  as  it  was  before  term. 

The  counsel  for  the  heir  seemed  to  give  it  up;  as  in  Potter  v.  Po(ffr,the 
Master  of  the  Rollsy  and  all  the  bar  Uiought,  that  if  the  agreement  had 
been  in  writing,  it  would  have  relation. 


BAXTER  V.  KNOWLES,  Junt  27, 176a 

(Reg.  Lib.  1748.  A.  fol  467.) 

Bin  for  partition  will  lie  aa  to  titbea. 
Demurrer  to  auoh  a  bill  over-ruled. 

Thb  bill  sought  a  partition  of  tithes  and  casual  profits  in  .the  isle  of 
Wight. 

JDemurrer  thereto :  and  5  Co.  cited,  that  there  was  no  casual  profitsr 
and  that  it  may  be  divided  bj  writ  of  partition.  * 

Lord  Chancellor. 
[  495  ]  An  ejectment  will  lie  of  tithes;  of  which  the  execution  is  a 
writ  of  possession ;  and  the  sheriff  ma  j  do  as  much  on  partition 
as  on  a  writ  of  possession  on  ejectment  This  is  not  casual,  whether 
tithes  will  rise  or  not  I  do  not  doubt,  but  this  court  can  divide  them,  aa 
it  may  several  thingi^  which  cannot  at  law.  Over-rule  the  demurrer  there- 
fore. 


SANDS  V.  SANDS,  June  28,  1750. 

(Reg.  Lib.  1749.  B.  fol.  304.) 

After  laare  given  to  bring  an  ejectment,  a  new  ejectment  cannot  be  brought  without 
leave. 

A  BILL  was  retained  for  a  year  with  liberty  to  bring  ejectment ;  verdict 
given  for  defendant  Lord  C.  Baron  Parker^  before  whom  it  was  tried, 
certified,  that  though  he  did  not  think  it  a  verdict  against  evidence, 
the  weight  of  the  evidence  was  with  plaintiff  On  application  by  plain- 
tiff for  leave  to  bring  a  new  ejectment,  it  was  granted:  and  verdict 
obtained  for  plaintiff,  who  set  down  the  cause  to  be  heard.  Defen- 
dant let  plaintiff  get  possession,  and  brought  a  new  ejectment  without 
leave,  and  moves  to  put  off  the  hearing,  because  of  the  pendency  of  his 
ejectment 

Lord  Chancellor. 
It  was  quite  new  to  me,  that  either  party  should  after  the  trial  bring  a 
new  ejectment  without  leave  of  the  court ;  the  course  of  the  court  b^og 
that  either  party  should  first  apply ;  otherwise  the  suit  might  be  pro- 
tracted as  long  as  they  pleased:  the  plaintiff  might  totUi  quQties  prevent 
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dismiarion  of  his  own  bill,  or  the  defendant  the  hearing  the  eqni^  reierv- 
ed ;  for  the  court  would  not  go  on  while  an  ejectment  was  depending.  Yet 
as  there  is  Terdict  against  verdict,  will  it  not  be  equally  expeditious  for 
plaintiff  to  let  defendant  go  on  with  his  ejectment  1  Therefore  excuse  ir- 
regularity. 


ASTLEY  V.  POWIS,  June  80,  1760. 

S.  C  jf  fife,  483.^— Rftte  of  intereit  (1).  Charge  oa  real  eitate  where  the  court  haa  jnria- 
diction,  as  in  case  of  administration  of  assets  under  a  charge,  interest  by  coarse  of  the 
court  u  discretionary.  Interest  which  has  been  turned  into  principal,  carried  interest  at 
6  per  eeni.  until  the  time  when  the  rate  of  interest  was  altei«d  bj  act  of  parliament,  but 
no  longer,  although  the  original  principal  did  by  virtue  of  a  covenant  The  acts  vary- 
ing the  rate  of  interest  do  not  extend  to  antecedent  contracts. 

Decree  not  equal  to  judgment  to  affect  lands ;  although  it  is  in  coone  of  administnk- 
tion. 

This  cause  coming  on  again :  the  will  appeared  to  be  no  specific  devise 
of  the  real  estate ;  but  only  money-l^cies  and  annuities,  and  then  aU  hi» 
manors,  ({re.  he  gives  to  £.  B.  his  neirs  and  assigns  for  ever;  making 
him  executor  and  readuary  legatee  after  all  just  dents  are  paid  and  satisi- 
fied. 

Lord  Chavcslloil  [  496  ] 

This  would  charge  the  real  estate  with  the  l^des,  if  the  per- 
sonal was  deficient ;  for  it  does  not  give  a  specinc  devise  of  any  part  of  the 
real  estate,  but  by  way  of  residue  after  the  annuities,  ^c.  which  diews, 
what  was  before  dven  was  out  of  either  of  those  funds ;  and  his  charging 
the  l^cies  on  the  real  estate  shews  an  mtent  that  debts  should  be  paid 
out  ofeither  fund;  for  legacies  are  to  be  paid  subsequent  to  debts;  and  all 
this  is  one  clause.  Several  cases  have  been  where  in  one  clause  botti  should 
be  taken  as  executbVf  and  consequently  both  should  be  liable  to  debts:  so 
that  the  proper  construction  is  to  take  these  wordB  after  debts  paid  and  tO' 
Hsfied^  as  relative  to  and  running  over  the  wbde  sentence;  wnich  clearly 
shews  the  real  estate  is  chargeable. 

Then  the  jury,  before  whom  the  question  was  whether  there  was  proof  or 
presumption  of  payment  from  the  length  of  time,  having  found  that  no  part 
of  this  sum  was  paid,  and  that  there  was  no  laches  in  plaintififin  not  receiv- 
ing the  money,  there  is  no  ground  to  sav,  that  by  reason  of  the  length  of 
time,  which  the  jury  have  held  excused  as  to  the  principal,  the  interest 
should  not  be  paid. 

{x)  The  question  is,  at  what  rate  interest  shall  be  computed  7  The  report 
being  confirmed,  the  whole  sum  ought  to  carry  interest  (2).  I  clearly 
thought,  that  if  it  stood  barely  on  the  report  without  more,  the  turning  into 
principal  being  only  the  course  of  the  court,  and  being  a  personal  decree 
against  the  testator  in  his  life,  and  the  present  bill  being  to  afi^t  the  real 

(«)lP.Wms.    t  Vol.  471. 


^^2 


See  Creute  Hvnier^  2  Ves.  jnn.  157. 

But  see  in  Creute  v.  Hunler,  S  Ves.  jun.  16i-^,  169,  dto. 
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estate,  if  ih>  charge  ttiereon  the  real  estate  could  not  he  charged  with  in- 
terest of  that  whole  sum  (y) ;  because  a  decree  of  this  court  b  not  equal 
to  a  judgment  al  law  to  aflect  lands,  though  it  is  in  a  course  of  administra- 
tion ;  and  therefore  the  lands  could  be  affected  only  by  the  covenant  in  the 
articles;  in  an  action  on  which  covenant  the  interest  would  be  computed 
only  on  the  principal  sum ;  and  then  the  6  per  ctnt.  would  be  carried  on  on- 
ly on  the  £1000,  no  farther,  not  on  the  £440,  for  the  interest  could  be 
computed  only  by  force  of  the  covenant  for  him  and  his  heirs.  But  now 
it  must  be  considered  as  a  debt  by  force  of  his  will,  therefore  they  are  inti- 
tied  to  have  interest  on  the  accumulated  sum.  As  to  what  rate ;  it  being  to 
be  computed  not  by  agreement  of  parties,  but  by  course  of  the  court,  such 
interest  is  always  in  the  discretion  of  the  court ;  and  there  are  several  in- 
stances where  it  has  been  done.  At  the  time  of  the  covenant,  interest 
was  at  6  per  cent  and  on  the  covenant  the  court  cannot  vary  that  Ail 
these  acts  of  parliament  varyingioterest  have  not  extended  to  antecedent 
contracts,  only  to  subsequent  Then  on  the  principal  sum  interest  will  be 
carried  at  6  on  the  £  1 000  and  also  on  the  whole  sum  to  the  time  of  interest 

being  altered  by  12  Anne ;  for  the  report  was  in  1694,  when  the 
[  497  ]   common  rate  of  interest  was  so.    But  when  interest  was  reduced 

by  that  act  of  parliament  to  £5,  and  as  that  rate  of  interest  on  such 
accumulated  sum,  being  turned  into  principal  not  by  agreem^it  but  by 
course  of  the  court  only,  is  discretionary  in  the  court,  it  will  be  comput- 
ed at  6  on  the  £1000  principal  (for  that  1  cannot  alter)  but  only  at  5  on 
the  £440. 

<y)Tall».S8S,2n.   sr.Wms.6Sl. 


DODDINGTON  v.  HALLET,  Jult,  2  1760. 

(Reg.  Lib.  1748.  A.  fol.  eS6.) 

Fide  Buxton  ▼.  5iiee,  Antey  154. — Tfao  doctrino  in  thii  case  u  retorted,  **part-owiien  ia  a 

^■hip  are  partn«n,and  liable  4n  toUdo,  for  all  goods  fomisbed,  and  repaiis  dono,"  has 

been  over-ruled,  on  great  consideration  (1). 
Tbe  clear  balance  only  to  bo  divided  as  a  partner's  share.    [See  Wett  v.  Skw^  antOi  239, 

456.] 
I^ere  a  share  is  assigned  for  valuable  consideration  without  noliee,  Q.  it  dependiiig  en 

course  of  trade,  which  governs  in  mercantile  matters. 

Air  agreement  was  entered  into  between  the  plaintiffi  and  Thanuu  Hall 
impowering  him  to  contract  and  agree  for  the  building  a  ship  for  them  for 
the  service  of  the  Ekist  hidia  Company y  and  for  the  fitting  out,  managing, 
and  victualling  her;  with  a  covenant  (among  which  Thomas  Hall  was  one 
of  the  subscribers)  to  pay  proportional  shares  according  to  the  several 
parts  of  the  money,  and  all  the  charges  and  disbursements  in  equip- 

^  Tnomas  Hall  dying  intestate,  the  part  owners  brought  this  bill  against 
his  representative,  that  they  have  a  specific  lien,  upon  what  shomd  be 
due  to  Thomas  Hall  for  his  share,  tor  the  money  the  plaintiffi  had 

(1)  Vide  per  Lord  Eldon,  C.  in  Ex  parte  Young, «  Ves.  and  Bea.  £42,  dfcc 


1750.]  DODDINGTON  V,  HALLCT.  497 

paid  to  the  tradesman  in  fitting  out,  ^c.  the  ship,  and  that  the  administrators 

of  Thomas  Halt  should  not  run  away  with  it  as  part  of  his  general  assets 
forall  the  creditors ;  citing  Skip  v.  Harwood  [Ante,  239, 456,]  state  where  his 
Lordship  determined,  that  the  plaintiff  had  a  lien  on  the  partnership  es- 
tate in  respect  to  the  balance  that  should  come  out  due  to  him  on  the 
partnership  account ;  and  that  no  separate  creditor  of  any  one  partner 
by  an  assignment  or  execution  could  be  intitled  to  more  than  the  person 
in  whose  place  he  stood ;  but  could  only  have  such  as  was  his  debtor's 
share,  after  the  other  partner  was  satished ;  which  was  founded  on  Hetf- 
don  V.  Heydon,  1  Salk.  392. '   1  Sho,  173. 

Lord  Chancellor. 

This  prima  facie  is  like  Ryal  v.  Rowles  [Ante,  348,  375.] ;  where  the 
Judges,  who  assisted  me,  determined ;  that  if  the  money  was  advanced 
by  way  of  a  loan  for  a  partnership-matter,  there  should  be  a  lien  for 
that 

For  defendanL  The  selling  and  negotiating  shares  of  ships  is  as  com- 
mon as  of  lands ;  and  the  person  is  considered  as  having  a  distinct  pro- 
perty, as  soon  as  he  had  got  a  bill  of  sale ;  and  that  property  may  be 
marketed :  although  by  taking  that  share  he  does  not  involve  himself  with 
what  went  before :  so  that  an  assignee  of  a  share  in  a  ship  is  intitled,  ab- 
stracted from  any  other  account  between  the  part-owners ;  hav- 
ing the  legal  property  by  the  bill  of  sale,  which  cannot  be  taken  [  498  ] 
away  by  such  a  lien  as  now  is  insisted  on.  He  might  bring 
trover  ;  against  which  no  defence  could  be  set  up  by  such  a  hen ;  much 
less  could  trover  be  maintained  thereon  against  such  assignee  having  the 
legal  property.  Otherwise  it  would  be  laying  an  embargo  on  the  negoci- 
ation  of  such  shares  of  ships;  and  it  would  be  dangerous  to  trade,  if  such 
assignments  could  not  be  without  subjecting  the  purchaser  to  an  antecedent 
account.  This  agreement  is  distinguishable  from  that  of  a  partnership, 
in  which  each  partner  is  liable  tn  solido  on  account  of  the  transaction, 
the  interest  being  joint  This  is  a  covenant  severally,  not  jointly ;  there 
being  an  express  provision  to  prevent  being  accountable  in  any  other 
way.  It  is  a  distinct,  undivided  interest ;  such  tenants  are  in  common ; 
not  liable  tn  solido^  and  tenants  in  common  of  shares  in  ships  are  not  to 
be  put  on  t£e  foot  of  a  partnership  in  trade,  which  is  of  a  fluctuating 
stock. 

Lord  Chancellor. 
No  purchaser  or  assignee  of  any  share  of  this  ship  is  now  before  me : 
but  merely  the  representative  of  Thomas  Hall,  who  was  part-owner  with 
others  in  the  trade  of  this  ship :  and  his  representative  is  justin  thesame  case 
as  he  would  be  himself;  and  these  general  creditors  are  in  the  same  case ; 
having  no  assignment  or  specific  lien  on  his  share  in  the  ship :  and  the 
rule  of  determination  must  be  exactly  the  same  as  if  Thomas  Hall  him- 
self had  been  before  the  court,  and  an  account  prayed  against  him.  It 
must  be  admitted,  the  ship  may  be  the  subject  of  partnership  as  well 
as  any  thmg  else ;  the  use  and  earnings  thereof  being  proper  subject  of  trade, 
and  the  letting  a  ship  to  fireight  as  much  a  trade  as  any  other  .  Then  it 
appears  plainly  to  be  a  partnership  among  them,  and  the  ship  itself  to  be 
part  of  the  subject  thereof,  which  was  to  be  let  to  freight  to  the  company* 
Vol,  I  3  N 
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it  being  their  method  of  trading.  The  foundation  of  this  partnenhip- 
stock  18  the  ship  itself,  which  must  be  employed,  and  the  earnings  and 
profits  to  arise.  Undoubtedly  all  these  persons  subject  to  this  agreement 
are  liable  m  solido  to  the  tradesmen  who  fitted  it  out ;  and  this  agree- 
ment for  proportional  shares  is  as  between  themselves;  which  is  the  case 
of  all  partnerships :  but  as  to  all  persons  furnishing  goods  or  merchandise,  or 
employed  in  work,  each  are  liable  in  solido.  So  it  was  the  instance  of 
the  brewhouse  in  Harwood*s  case :  if  it  had  been  agreed,  that  that  brew- 
houseshouldbe  partof  the  partnership-stock  and  etrects(which  often  happen 
to  be  so)  the  lease  of  the  brewhouse  being  used  in  the  partnership-trade,  if 
workmen  do  work  on  the  brewhouse  every  partner  would  be  liable  to 
that,  as  that  work  was  done  on  their  property ;  and  that  brewhouse  must 
be  brought  into  the  partnership-account ;  and  if  more  was  due  to  one 

partner  than  other,  all  the  shares  of  the  partnership-stock,  con- 
[  499  ]    sisting  of  the  lease    of   the  brewhouse  as  well  as  the  other 

effects,  are  liable  to  that  account  (z);  for  in  all  partner- 
ships, where  more  money  b  advanced  by  one  partner,  or  even  lent 
for  a  partnership-account  and  trade,  the  share  must  be  considered 
as  liable ;  for  nothing  must  be  divided  as  the  share  of  the  partner, 
but  what  is  coming  clear  on  the  balance  of  the  account :  for  when 
the  final  account  comes  to  be  made  up,  every  thing  which  is  the  sub- 
ject matter  thereof,  must  be  valued.  The  defendants  counsel  have  been 
forced  to  resort  to  the  case  of  an  assignment  of  a  share  for  a  valuable  con- 
sideration ;  which  not  being  the  case,  I  will  not  now  determine  ,*  because 
that  is  to  be  governed  by  the  course  of  trade.  If  it  stood  on  the  bead 
of  general  equity,  1  should  be  of  opinion,  that  if  such  a  purchaser  had  notice 
of  the  partnership,  he  would  be  subject  to  it ;  and  should  not  doubt  grant- 
ing an  injunction  to  that  act  of  trover ;  if  he  had  not  notice,  it  is  another 
thing,  apd  a  strong  case  for  that  purchaser ;  because  he  would  have 
gained  the  legal  interest :  but  if  by  the  course  of  tr.ade  it  is  otherwise, 
that  will  prevail,  and  govern  in  this  case :  and  the  court  will  never  ex- 
tend a  partnership  of  this  kind  to  affect  purchasers,  beyond  what  the 
course  of  trade  will  do,  which  is  to  govern  in  mercantile  matters.  The 
court  always  endeavours  to  bring  these  cases  within  such  rules;  for  the 
consequence  would  be,  if  that  should  not  be  the  rule,  the  shares  Thomas 
Hall  had,  according  to  this  doctrine  would  be  liable  to  all  the  other  credi- 
tors, together  with  the  present  plaintiffi  in  a  course  of  administration ;  so 
that  the  plaintiffs  would  be  liable  to  pay  the  tradesmen  out  of  their 
own  pocket  (which  they  are  immediately)  and  the  other  creditors  would 
run  away  with  what  the  plaintiff;  laid  out  and  expended ;  which  the  court 
would  avoid  and  prevent ;  always  labouring  to  do  that,  so  as  always  to 
decree  a  partnership  for  that  purpose.    As  in  Downham  v.  Mathews 

SPrec,  Chart,  680.],  Lord  Macclesfield  decreed  a  partnership  after  a  man's 
eath,  which  would  hardly  have  been  decreed  in  his  life ;  because  other- 
wise the  other  creditors  would  run  away  with  what  was  expended. 
What  therefore  shall  be  done  on  that  account  to  Thomas  HaWs  share, 
must  be  liable  to  this  payment  to  the  tradesmen :  if  any  surplus  remains, 
thai  will  be  to  defendant  the  administrator,  as  part  of  the  general  assets; 

{•)  Bankrupt!  partnen  paying  different  proportion!  towards  the  debts,  ^a|l  have  hot 
one  Allowance,  which  ehall  >e  divided  in  lh9  proportions  their  estates  paid.  1  Brown, 
46a 
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the  plaintiffi  having  a  specific  lien  on  such  share  for  what  they  have 
paidy  or  are  liable  to  pay  to  the  tradesmen  for  building  and  equipping  the 
ship. 


LYPET  V.  CARTER,  July  9,  1750. 
At  the  Rolls. 

Devise  of  £100  to  a  daughter,  to  be  paid  by  executor  in  a  month  &fler  death  of  the  widow, 
to  whom  the  real  estate  was  devised  for  life,  and  afterward  to  his  son,  the  executor  in 
fee ;  appointing  two  trustees  or  overseers  to  see  the  will  performed.  On  deficiency  of 
assets,  the  real  charged  with  the  X 100. 

(a)  Testator  in  the  beginning  of  his  will  says,  As  to  my  worldly  estate 
'I  dispose  of  as  follows :  gives  £100  to  his  daughter  Susans  which  he  directs 
to  be  paid  by  his  executor  to  her  seperate  use  within  a  month  after  the 
decease  of  his  widow,  to  whom  he  devises  the  real  estate  he  had, 
(describing  where  it  lay),  and  also  the  use  of  his  household  goods,  [  500  ] 
furniture,  and  stock  in  trade,  during  life :  and  after  her  decease 
to  his  son  John  Carter,  his  heirs  and  assigns  for  ever :  appoints  two  trustees 
and  overseers  of  his  will,  and  desires  them  to  see  it  duly  performed ;  all  the 
rest  and  residue  of  his  goods,  chattels,  and  personal  estate  not  before  dis- 
posed of,  he  gives  to  his  son  John  Carter;  making  him  executor. 

He  was  the  only  son  and  heir  at  law ;  he  renounced ;  and  administra* 
tion  with  the  will  annexed  was  taken  by  Susan ;  who  brought  this  bill 
against  him  upon  the  personal  estate's  being  admitted  insufficient  to  an- 
swer the  charge :  and  the  question  was,  whether  from  any  part  of  the  will 
the  court  was  warranted  in  construing  those  lands,  devised  to  the  defendant^ 
in  any  respect  subject  or  auxiliary  to  the  payment  of  plaintiflPs  legacy. 

Sir  John  Strange :  The  court,  in  questions  of  this  nature,  has  gone  a 
great  way  in  endeavouring  to  perform  the  will ;  and  though  this  is  not  the 
case  of  a  debt  claimed,  yet  it  is  what  is  said  in  Peere  Will,  to  be  a  fa- 
vourable case ;  being  a  portion  to  a  child  equally  entitled  to  a  provision 
by  a  father ;  and  on  the  whole  he  seems  to  have  intended  to  provide  for 
her ;  but  foreseeing  that  this  could  not  be  raised  for  her  benefit  immedkite- 
\y  after  his  death,  as  that  would  break  in  on  the  provision  first  designed 
tor  the  wife,  he  postponed  the  payment,  till  the  fund  came  into  possession 
of  the  son,  who  was  to  pay  it,  by  death  of  the  mother ;  so  that  the  plaintiff 
should  in  all  events  have  thb  £100,  yet  not  till  the  son  was  in  a  capacity 
to  bear  it  Then  see  from  cases  cited,  whether  they  are  not  as  strong  as 
the  present.  First  Cloudesly  v.  Pelhaniy  [1  Vcrn.  411.]  where  there  is  not 
one  circumstance,  from  whence  an  intent  of  the  testator  to  charge  the  real 
estate  coidd  be  inferred,  which  does  not  occur  here :  and  the  court  seem- 
ed to  take  that  step,  though  they  thought  the  payment  of  debts  was  de- 
signed to  come  only  out  of  the  personal  estate :  yet  that  the  executor  should 
not  go  away  without  doing  justice  to  the  party,  the  real  as  well  as  person- 
al should  be  sold  for  payment  of  debts :  which  seems  stronger  than  this. 
Next  Alcock  v.  Sparrowhawk,  [2  Vem.  228.]  which  seems  totally  with  the 

(a)  Free.  Chan.  449. 
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present :  the  introductory  words  there  are  the  same  as  in  this ;  but  a  dis- 
tinction is  endeavoured,  from  this  will's  not  being  imperative  on  the  exe- 
cutor to  see  the  will  performed,  but  on  persons  the  law  can  take  no  notice 
of  as  having  any  interest  as  to  the  management  of  the  estate :  but  that 
makes  no  difference  as  to  the  intent  of  testator ;  for  in  a  will  desiring  every 
part  of  it  to  be  performed  punctually,  it  is  not  material,  whether  that  de- 
sire is  to  executors  or  to  third  persons  to  interpose  and  see  it  carried  on. 
Another  case  was  JstU^/  v.  Powis  (1),  where  the  devise  was  all  in  one 

clause.  Davis  v.  Gardner^  2  fVil.  189.  Is  not  an  authority  to  the 
[  501  ]    present :  on  the  whole  then  it  seems  to  be  his  intent  to  provide 

effectually  for  every  branch  of  his  family ;  for  if  this  is  not  the 
construction,  it  is  admitted  his  daughter  Susan  must  go  without  a  pro- 
vision. 

(1)  Ante,  483. 


SEED  r.  BRADFORD.  July  10, 1750. 
(Reff.  Lib.  1749.  B.  fol.  399.) 

Father  having  to  pay  a  legacy  to  his  daughter,  givei  her  a  greater  earn  on  her  marriage, 
and  no  demand  of  the  legacy,  though  knowledge  of  it,  during  the  daughter^  life.  Tliie 
held  a  latisfaction,  and  the  husband  not  entitled. 

(b)  Bill  by  plaintifiT,  administrator  to  his  wife,  one  of  the  daughters  of 
William  Bradford ;  which  his  daughter  was  intitled  to  a  fifth  part  of  a 
legacy  of  £520  left  to  her  and  her  four  sisters  by  the  wiUof  r&omas  Txndal 
their  grandfather. 

The  case,  by  which  (he  plaintiiBT attempted  to  bring  this  £520  home  to 
the  hands  of  Bradford^  was  this :  Tindal  made  the  wife  of  Bradford  exe- 
cutrix. Bradford  as  her  husband  possessed  himself  of  the  personal  estate 
of  Tindal;  mixed  the  effects  of  it  with  his  own ;  applied  them  to  his  own 
business  and  continued  so  till  his  death.  In  1740  there  wa^  a  treaty  for 
the  nuirriage  of  the  plaintiff  with  one  of  his  daughters ;  upon  which  Drad- 
ford  was  to  give  £400  as  a  marriage  portion,  as  it  was  sworn  by  plaintiff's 
father,  one  of  the  parties  to  the  agreement  On  the  wedding-day,  Brad- 
ford went  up  and  fetched  £400  which  was  put  by  for  the  husband's  use ; 
one  witness  swearing  that  Bradford  said,  **  there  is  the  money,  but  that  is 
not  aU ;"  another,  that  he  said,  "  there  is  what  I  give  my  daughter,  but 
that  is  not  all ;"  and  both  added,  "  or  words  to  that  effect" 

It  appeared,  the  daughter  was  privy  to  the  right  she  had  to  this  fifth 
part:  it  did  not  appear  (but  rather  the  contrary)  that  her  husband  knew 
of  it  at  that  time;  but  he  knew  of  it  a  year  after  the  marriage ;  yet  never 
made  a  demand  of  it  in  life  of  his  wife,  who  died  in  1742,  nor  in  life  of 
Bradford,  who  died  in  1746. 

For  defendant  was  cited  Wood  v.  Briant  (2),  4  March,  1742;  where  ad- 
ministration was  granted  to  a  man  during  minority  of  his  daughter,  who 

(6)2Vem.484.    3Atk.76. 
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was  intitled  under  the  will  of  her  grandmother  to  £600,  as  it  was  stated  in 
the  cause,  though  no  account  was  ever  made  up :  the  daughter  was  after- 
ward married  to  the  plaintiff:  her  father  agreed  to  give,  and  paid  £800 
Grtion,  and  lived  six  years  afterward,  witibout  any  demand  by  the  hus- 
nd,  who  after  his  death  brought  the  bill  against  his  representative  for 
account  of  the  personal  estate  of  the  grandmother  come  to  his  hands ;  and 
Lord  Chancellor  would  not  direct  the  account. 

Sir  Joh5  Strange.  '  [  502  J 

As  the  plaintiflTknew  of  this  right  in  his  wife,  there  is  no  reason 
why  he  should  not  have  made  this  demand  during  all  the  time  the  father- 
in-law  lived  after  death  of  the  wife,  instead  of  lying  by  till  after  the  death 
of  him  who  was  party  to  the  transaction,  and  might  have  given  some  ac- 
count of  it,  if  called  on.  To  be  sure  in  cases  of  this  nature  there  is  no  oc- 
casion for  an  express  stipulation,  that  the  £400  was  given  in  full  satisfac- 
tion of  what  came  to  the  parent's  hands  belonging  to  the  child,  and  that  he 
does  not  give  it  absolutely  out  of  bis  own  pocket:  but  every  case  of  this 
kind  must  be  taken  with  the  circumstances;  upon  which  the  court  goes, 
to  see  whether  from  the  nature  of  the  transaction  and  demand,  it  is  not 
implied  that  the  money,  thus  given  in  the  lump,  included  what  the  father 
gave  by  bounty,  and  abo  what  came  to  his  hands  as  belonging  to  the  child. 
That  is  the  natural  transaction ;  and  otherwise  the  court  must  suppose, 
he  intended  to  give  the  £400  out  of  his  own  pocket,  and  suffer  himself 
and  his  wife  to  remain  still  liable  to  that  demand  and  interest  The  case 
cited  seems  not  to  differ  materially  from  this ;  the  court  there  considered 
it  as  an  implied  satisfaction,  though  in  the  transaction  no  notice  was  taken 
of  it  one  way  or  other :  it  not  being  natural  to  imagine  he  would  give  £800 
out  of  his  own  pocket,  and  leave  himself  debtor  to  her  for  the  produce  of 
the  personal  estate  come  to  his  hands,  for  which  he  was  accountable.  The 
present  case  is  stronger :  for  here  is  a  certain  sum :  it  is  more  natural  to 
construe  the  £400  an  implied  satisfaction  of  £104,  the  fifth  part  of  alega^ 
<y  of  £520,  than  there  the  £800  a  satisfaction  for  an  unliquidated  sum  of 
£600  which  was  only  guessed  at  The  only  difference  is,  there  the  father 
was  administrator  in  his  own  right ;  here  it  was  in  right  of  the  wife,  exe- 
cutrix of  the  person  who  left  the  legacy :  but  all  these  effects  coming  to 
his  hands,  and  being  blended  with  bis  own,  he  must  be  considered  as  the 
father  in  that  case,  and  as  trustee  for  plaintiff's  wife.  AH  the  other 
daughters  were  advanced  in  the  same  way  by  portions,  given  by  him  in 
his  life ;  and  never  thought  they  were  intitled  to  their  share  of  that  legacy 
beside ;  although  they  by  their  answer  claim  it,  if  the  court  should  be  of 
that  opinion.  Their  acquiescence  and  the  plaintiff's  is  strong  evidence  it 
never  was  so  understood.  The  bill  therefore  must  be  dismissed,  .but  with- 
out costs ;  for  it  was  rather  the  fault  of  Bradford  in  not  being  explicit 
enough  in  telling  what  the  £400  consisted  of,  as  would  have  been  prudent : 
therefore  his  estate  should  bear  the  costs. 
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FRYSE  V.  LLOYD,  My  18, 1750. 

(Reg.  Ub.  1742.  B.  foL  403— ind  Reg.  Lib.  1750.  B.  fol.  644.) 

Smpott,  S  VbL  374.  S.  C. — Ai  to  a  witneee  to  a  will  hmg  a  creditor  of  testator  befon  the 
actSSGeo.  II.&6(1). 

Oir  a  bill  for  establishment  of  a  will  in  a  case  of  an  infant  it  was  object- 
ed: that  it  appeared,  on  examination  to  the  interrogatories,  that  a  witoeas 
to  the  will  was  a  creditor  for  a  bill  of  fees  and  disbursements,  and  bad  not 
released. 

It  was  insisted,  that  on  account  taken  he  would  be  found  uot  to  be  a 
creditor. 

Lord  Chancellor  sent  it  to  a  Master  to  inquire,  whether  he  was  so ;  and 
said,  that  jJnstey  y.  Dowaitig  [Pas.  19  6.  2.  2  Stra.  1253.]  was  brought 
into  the  Exchequer  CAam6er,  where  there  was  a  difierence  of  opimoQ 
among  the  judges;  but  the  parties  compounding,  it  was  not  determined, 
so  that  point  was  still  a  little  doubtful :  and  that  it  was  going  a  great 
way  to  say,  that  if  a  l^atee  released  his  legacy,  it  should  not  make  him  a 
good  witness. 

ObjectediheUf  that  the  condition  of  the  witness,  as  was  determined  by 
B.  R*  in  that  case,  must  be  taken  to  be  at  the  time  of  attestation;  and 
that  if  interested  then,  he  could  not  be  a  good  witness. 

Answered^  that  if  the  doctrine  prevailed,  it  would  overturn  many  wills: 
for  in  several,  servants  are  made  witnesses,  who  generally  have  legacies 
given  them  (2). 

(1)  See  PhipptY.  PtUher,  1  M&dd.  Rep.  144. 

(2)  It  appeared  on  the  master*!  special  report,  that  the  witness  was  not  a  ei«ditor  of 
the  testator  at  the  time  of  bis  second  examination  ander  the  inquiries  directed^  as  abore  ; 
and  it  noi  appearing  he  was  such  a  creditor  at  the  time  of  atietting  Ou  toilU  the  Lord 
Chancellor  said  he  would  not  enter  into  a  minute  inquiry  about  that^  whether  he  was  or 
ao.    Vide  2  Vol.  374. 
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(Reg.  Lib.  1749.  A.  fol.  631.) 

Marria^  broea^  (3). 

Articles  before  marria|^  to  secure  annuity  out  of  wife's  estate  to  her  servant,  who  had 
influence  orerher:  and  bond  for  j&IOOO  the  bond  delivered  up;  and  a  new  iprantof 
the  annuity  after  marriage.  The  consideration  of  the  annuity  directed  to  be 
tried. 

^uoBre,  Vi^ether  a  demurrer  will  not  lie  to  a  supplemental  bill,  in  nature  of  a  biU  of  re- 
view, vpon  the  dtMcovery  tfnew  maliert  on  account  of  plaintiff  not  having  obtained  leave 
of  the  court,  and  made  tho  usual  deposit  (4). 

Evidence. — ^The  best  to  be  given,  the  nature  of  the  thing  admits. 

AU  deeds,  dte.  must  be  proved,  unless  in  bands  of  adverse  party,  or  destroyed ;  then  parol 
evidence  of  contents  allowed. 

The  court  jealous  of  such  contracts  with  guardian  or  servant. 

How  far  they  may  be  confirmed. 

It   must  be  such   as  is  applied  to  that  particular  case;   not  barely  by  subeeqaent 


Iff  1738  on  a  treaty  of  marriage  between  Philip  Bejmtt  and  Mrs.  Hal- 

(3)  8«e&n6Ueftttt¥.JBrcri,4Bro.P.C.  144.  ocUvo  edit  and  the  nota  at  the  head  of 
thatcaae.    Vide  ako  ante,  177.  and  poet,  2  Vol.  649. 

(4)  Vide  Mr.  Beames'  Orders  in  Chan.  p.  S. 
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lanif  then  about  twenty  years  old,  articles  were  entered  into,  to  which 
were  made  parties  the  intended  husband  and  wife,  the  defendant  and  Mr. 
Ralph  Alien.  The  first  clause  therein  was  for  securing  an  annuity  of 
£100  to  the  defendant  out  of  the  wife's  estate;  but  every  other  provision 
therein  for  benefit  of  the  wife  and  issue  of  the  marriage  was  made  revo- 
cable by  the  wife,  after  the  marriage  should  be  had.  About  the  same 
time  with  the  articles,  a  bond  was  given  by  Mr.  Bennet  before  the  mar- 
riage to  pay  the  defendant  £1000,  which  bond  was  afterward  delivered 
up  to  be  cancelled  ;  but  at  what  particular  time  did  not  appear.  A  re- 
•covery  was  afterward  sufiered  to  the  uses  of  the  articles.  In  1736  a  new 
grant  was  made  to  the  defendant  of  this  annuity ;  which  was  continued  to 
ne  paid  for  some  time  after  the  wife's  death ;  but  the  present  bill  was  now 
1)rought  to  set  it  aside  (c). 

For  plaintiff.  Whether  plaintiflfis  intitled  to  relief  against  this 
annuity  depends  on  two  questions ;  whether  it  is  not  in  all  the  [  504  ] 
forms  of  it  a  marriage-brocage  contract,  as  being  the  price  on 
the  sale  of  the  ladyf  And  if  so,  whether  any  acquiescence,  payment  or 
acts  by  plaintiff  alone,  or  by  plaintiff  and  his  vrife,  will  prevent  the  going 
into  consideration  of  the  ground  of  the  agreement,  and  the  givine 
relief?  It  will  appear  that  defendant  was  hired  at  wages,  and 
was  a  nursery-maid  in  the  lady's  family ;  and  got  so  absolute  a 
power  and  controul  over  her  from  her  mother's  death,  and  so 
entirely  into  her  confidence,  that  she  could  put  a  ne^tive  upon  any 
match,  and  had  the  government  and  disposal  of  her.  The  bond  made 
part  of  the  transaction,  and  was  a  bribe  on  the  marriage ;  the  only  other 
consideration  set  up  is  gratitude  and  generosity  in  her  mistress.  Then 
why  did  not  defendant  stay  till  after  the  marriage  7  Her  answer  admits 
giving  the  bond ;  but  does  not  remember  the  consideration.  The  princi- 
ple on  which  the  court  goes,  is,  that  the  man  givine  these  bonds  cannot 
refuse,  if  he  will  succeed  in  what  he  goes  about  If  the  sum  to  be  paid 
on  the  marriage  is  to  third  persons  having  no  influence  over  the  party, 
yet  it  is  considered  as  bribing  them:  but  stronger  in  case  of  a  parent, 
guardian,  pr  servant  having  gained  a  confidence ;  because  the  marriage 
depends  on  it,  and  it  was  had  in  consequence  of  this.  One  instance  among 
others  of  her  influence  is,  her  directing  the  servant  to  bring  her  the  let- 
ters of  her  mistress's  suitors,  and  telling  her  she  should  not  have  such  and 
such  persons.  Where  the  relief  prayed  arises  from  personal  grounds  of 
equity  from  imposition,  or  the  drawing  into  what  was  not  understood  or 
explained,  subsequent  acts  of  ratification  shewing  the  plaintiff  was  fully 
iniormed,  will  rebut  and  take  away  the  foundation.  But  where  the  re- 
lief is  upon  the  agreements  beine  corrupt,  and  such  as  could  not  be  en- 
tered into,  though  particeps  fraudisn  the  court  will  relieve ;  for  such  agree- 
ment shall  not  stand,  and  there  is  no  instance,  where  acquiescence  can 
sanctify  an  iniquitous  transaction.  As  where  usurious  interest  is  paid  for 
thirty  years,  in  Bosanquet  v.  Dashwood;  which  being  reheai^  your 
Lordship  agreed  with  Lord  Talbot^  Talb.  33.  there  every  payment  was  a 

(e)  Free  Chan.  165,675,  522.  2  Vera.  588.  2  Eq.  Abr.  187.  2  Chan.  Rep.  176.  1 
Vern.  412,  348.  2Vern.392.  Salk.  158.  1  P.  Wmi.  120, 436.  2  Vol.  375, 264.  2Atk. 
535.  3  Atlb  566.  Ante,  277.  In  these  caaea  bonds  in  fhiud  of  maniai^  ai^reementhave 
been  relieved  agaiaaC,  but  in  3  P.  Wms.  66,  such  a  bond  was  held  good,  as  it  would  be  inju- 
rioua  to  a  former  agreement  made  on  a  ralnable  eoniideration,  and  prior  in  pmst  of 
time. 
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ratification :  yet  the  court,  thinking  it  a  wrong  act,  so  that  no  one  could 
debar  himself  from  taking  advantage  of  it,  decreed,  that  the  account 
should  go  back ;  gaming  debts  are  relieved,  however  often  ratified  If 
father  and  son  clandestinely  agree  in  fraud  of  the  public  marriage  agree- 
ment and  the  son  makes  a  new  deed  of  it  every  day,  he  could  not  be  bar- 
red relief,  though  a  party ;  for  no  other  could  have  it :  the  court  relieving 
for  the  public  in  general.  This  agreement  was  a  gross  injury  to  the  lady, 
bribing  the  person,  by  whose  advice  she  was  governed,  into  the 
[  505  ]  the  match ;  which  otherwise  she  might  not  ttunk  proper,  if  her 
reason  and  judgment  were  exercised.  If  such  a  security  was  ta- 
ken on  pretence  of  taking. an  account,  it  would  be  equally  bad,  being  onlj 
a  colour :  but  there  is  no  evidence  of  any  thing  due  to  defendant,  much 
less  a  sum  answerable  to  this  annuity  and  the  £1000,  which  though  given 
up,  makes  part  of  the  transaction.  In  Duke  Hamilton's  case,  [2  Vem. 
652.  1  Satk.  158.  1  WiL  118.]  there  was  no  personal  imposition,  it  be- 
ing got  before  marriage,  and  in  favour  of  the  lady's  mother,  whose  influ- 
ence was  presumed;  and  whatever  was  presumed  there,  wiU  be  proved 
here  in  respeet  of  a  common  servant.    The  cases  on  this  head  are  in  Toth. 

and  1  C.  R,  octavo^  and  Show.  P.  C.  Arundel  v. ,  and  Show.  P.  C. 

76,  Hall  v.  Potter,  and  2  Fern.  445,  and  P.  C.  165. 

Evidence  for  the  plaintiff  to  prove  the  contents  of  the  bond,  was  object- 
ed to,  as  never  done  unless  where  the  instrument  itself  cannot  be  had; 
whereas  it  appeared  from  the  answer  read,  that  the  bond  was  delivered 
up  to  plaintiff,  and  must  be  in  his  custody. 

For  plaintiff.  This  bill  is  not  to  be  relieved  against  the  bond;  for  then 
the  objection  would  be  good ;  but  here  it  is  only  made  use  of  as  collateral 
evidence,  as  being  part  of  the  transaction,  and  to  prove  that  it  was  on  ac- 
count of  the  marriage,  and  on  no  other  con^deration. 

Lord  Changbllor. 
The  objection  is  founded  on  the  proper  and  common  rule  of  evidence; 
and  in  consequence  the  plaintiff*  cannot  be  admitted  to  give  parol  evi- 
dence of  the  contents  of  this  bond,  as  the  case  at  present  stands.  The 
general  rule  is,  the  best  evidence  should  be  given  the  nature  of  the  thing 
will  admit :  and  therefore  as  to  all  deeds,  writings,  and  letters  (d),  they 
must  be  proved  themselves  unless  under  certain  circumstances;  as  when 
shewn  to  be  in  the  adverse  party's  hands  ;  for  then  you  wiU  be  permitted 
to  prove  the  contents:  or  if  shewn  to  be  destroyed,  you  may  then  read 
reasonable  proof  of  the  destruction  and  parol  evidence  to  the  contents: 
which  is  then  made  the  best  the  thing  will  admit  (1).  But,  as  the  pre- 
sent case  stands,  the  plaintiff*  has  read,  what  is  made  evidence  out  of  the 
answer,  that  the  bond  was  executed,  and  that  the  defendant  delivered  it 
up  to  the  plaintiff*:  which  is  evidence,  that  it  is  in  plaintiff*'s  custody,  and 
to  prove  the  contents  it  must  be  produced.  A  dbtinction  is  endeavoured 
between  a  bill  to  set  aside  the  bond  or  instrument,  of  which  parol  evi- 
dence is  attempted  to  be  given,  and  a  case  wherein  it  is  made  use  of  only 
by  collateral  evidence ;  but  there  is  no  such  distinction  in  point  of  evi- 

(d)«Vol.233. 

(1)  Vide  ante,  387,  389. 
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dence ;  the  rule  being  the  same,  whether  it  comes  in  bj  way  of  collateral 
evidence,  or  the  very  deed  which  the  bill  is  brought  to  impeach. 
So  it  is  in  the  case  of  letters,  which  are  always  used  by  way  of   [  506  ] 
collateral,  circumstantial  evidence  to  prove  the  facts ;  no  bill 
being  ever  brought  to  set  aside  letters. 

For  Defendant,  Marriage-brocage  contract  is  only,  where  money  is  gi- 
ven to  procure  a  marriage ;  which  on  its  original  merits  the  court  will  ne- 
ver suffer :  this  is  not  sa  If  a  lady  of  large  fortune  has  contracted  a 
friendship  during  infancy  on  the  foundation  of  services,  and  tells  a  many 
she  will  not  marry,  unless  provision  is  made  for  such  a  person ;  in  pursu- 
ance of  which  the  husband  and  wife  join  to  do  that,  which  the  wile  said 
she  would  do ;  this  is  no  contract  for  procuring  the  marriage.  She  often 
declared,  that  whenever  she  did  marry,  she  would  provide  for  the  mainte- 
nance of  defendant  on  account  of  her  friendship  for  her.  It  is  not  a  clan- 
destine, private  transaction  without  knowledge  of  the  person  to  be  procu^* 
ed.  Husband  and  wife  both  join ;  so  that  no  injury  can  be  to  a  person 
conusant,  a  contracting  party,  privy  to  the  whole.  There  is  no  evidence 
of  a  treaty  with  defendant  that  money  should  be  advanced,  or  that  there 
should  be  the  marriage ;  nor  that  it  was  carried  on  with  her  privity  or  ap- 
plication to  influence  her  mistress.  The  question  here  is  different  from 
that  in  other  cases,  particularly  Hall  v.  Potter^  where  the  fact  was  admit- 
ted, but  the  consequence  denied :  here  the  defendant  allows  the  principle, 
if  this  is  a  marriage-brocage  bond,  but  disputes  the  fact ;  which  is  the  sin- 
gle question,  and  depends  on  the  evidence  on  both  sides.  Here  is  suffici- 
ent to  shew,  whence  the  erant  took  its  rise,  and  that  it  was  fair  and  justifia- 
ble. It  should  be  proved,  that  this  influence  was  acquired  unduly ;  or  so 
used,  when  acquired :  whereas  there  is  no  evidence  of  any  communication 
between  plaintiff  and  defendant  to  do  any  such  office  as  the  equity  of  this 
bill  is  founded  on.  In  all  instances  of  marriage-brocage  it  is  a  provision  by 
the  party  purchasing  or  giving  the  bribe ;  and  never  so  deemed  where  done 
above  board,  and  with  privity  of  the  person ;  who  if  she  had  been  sold, 
would  not  have  been  made  party  to  the  contract ;  being  of  an  age  to 
be  sensible  of  such  perfidy;  which  would  rather  have  enraged  her 
against  the  person  procuring  it  Beside  the  plaintiff  has  released  to  defen- 
dant. 

LoRU  Charobllor. 
(e)  To  be  sure  this  court  has  been  extremely  jealous  of  any  contractor 
this  kind  made  with  a  guardian  or  servant,  especially  with  a  servant,  in 
respect  of  the  marriage  of  persons  over  whom  they  have  an  mfluence; 
(and  has  been  justly  so;  nothing  tending  nx>re  to  introduce  improper 
matches)  and  by  rules  establish^,  not  regarding  whether  the  match  is 
proper  or  no,  if  brought  about  by  a  marriage-brocage  contract,  sets  it  aside ; 
not  for  the  sake  oi  the  particular  instance  or  the  person,  but  of  the 
public,  and  that  marriages  may  be  on  a  proper  foundation :  therefore 
though  a  proper  match,  as  it  was  in  Hall  v.  Potter  (1),  yet  for  the  sake  of 

(e)  In  Free  Chan.  138,  such  cooBiderfttion  waa  held  ai  none.    2  Vem.  446.    Pari.  Cm. 
76.    SEq.Ab.685.    3  Leon.  411. 

(1)  Show.  Pari.  Ca.  76. 

Vol.  1.  3  0 
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the  mischief  that  would  be  introdaced,  and  to  prevent  that  inflneDce 
which  servants  more  especially  would  gain  over  joung  ladies,  the  court  sets 
it  aside ;  and  if  that  was  the  nature  of  the  contract,  I  do  not  know,  that 
subsequent  confirmations  have  been  permitted  to  stand  in  the  way  of  the 
relief  sought.  I  will  not  say,  there  may  not  be  such  a  confirm 
[  507  ]  mation  or  release  given,  as  may  release  the  remedy  of  the  par- 
ty ;  for  it  b  hard  to  say  that  in  a  court  of  equity,  a  man  having 
a  right  of  action  or  suit  to  be  relieved  in  equity,  and  knowing  the  whole  of 
the  case,  may  not  release  that,  on  whatever  consideration  it  arises,  so  far 
as  regards  himself:  but  it  must  be  applied  to  that  particular  case,  doing 
it  with  his  eyes  open,  and  knowing  the  circumstances  (1).  Nothing  is 
sufficiently  shewn  in  this  case  to  release  and  discharge  that  relief  the 
plaintiff  might  have  on  the  grounds  of  the  marriage-brocage  contract : 
there  is  no  recital  or  collateral  evidence  that  it  was  applied,  or  intended 
to  be  applied,  to  any  right  of  action  or  suit  the  plaintiff  might  have  to  be 
relieved  against  this  contract :  and  it  now  appears  by  the  defendant's  own 
shewing,  on  a  plea  put  into  a  bill  calling  her  to  account  for  the  money  re- 
ceived, that  she  pleaded  the  release  only  to  that  particular  relief  sought 
by  the  bill  that  prayed  an  account,  not  as  to  the  relief  against  this  con- 
tract and  grant  of  this  annuity ;  and  is  therefore  to  be  restrained,  as  the 
defendant  herself  has  restrained  it ;  it  being  common  in  equity  to  restrain 
a  general  release  (/),  to  what  was  under  consideration  at  the  time  of  giv- 
ing it :  so  that  this  release  must  be  laid  out  of  the  case.  Nor  will  the  an- 
nuity's being  granted  after  the  marriage  alter  the  case ;  for  in  that  great 

authority  in  Lord  Coventry'^  time  of  Arundtl  v. (2),  the  bond  for 

performance  was  given  after  marriage ;  the  husband  having  his  hands 
free :  yet  the  court  even  so  long  ago  did  not  suffer  it  to  prevail.  In  these 
cases  therefore  such  a  sort  of  confirmation  or  subsequent  acts  have  not 
been  considered :  nor  in  other  cases  where  there  is  remedy  on  like  grounds; 
as  in  private,  clandestine  agreements  in  contradiction  of  the  public  mar- 
riage agreement ;  as  by  husband  to  return  part  of  his  wife's  fortune  with- 
out the  privity  of  his  own  relations ;  for  unless  something  released  or  barred 
his  action,  the  court  will  never  suffer  such  subsequent  acts  to  bar  it  But 
notwithstanding  all  this  be  true,  and  the  rule  of  the  court  is  so,  yet  un- 
doubtedly a  husband  or  wife,  or  both  together,  may  with  the  privity  c^ 
each  other  at  the  time  of  the  marriage,  agree  to  ^ve  a  sum  of  money  or 
an  annuity  by  way, of  reward  to  an  old  servant  for  services  performed ; 
which  when  done  with  their  eyes  open  by  both,  free  from  any  imputaticm 
:>r  contract  in  respect  of  the  marriage  to  be  had,  but  barely  from  the  mo- 
tive of  gratitude  or  generosity,  the  court  will  not  interpose  to  set  it  aside. 
The  cases  of  marriage-brocage  bonds  have  been  generally,  where  granted 
by  one  of  the  contracting  parties  without  privity  of  the  other ;  but  if  both 
agree  to  give  on  the  marriage,  no  imposition  can  be  presumed  on  one  more 
than  the  other :  though  that  is  a  pretty  odd  transaction  to  agree 
[  506  ]  by  the  articles  on  the  marriage  so  to  da  But  where  the  court 
does  not  interpose  on  the  motive  of  gratitude  for  services  per- 
'  fimned  before  and  long  attendance,  the  court  is  to  look  very  narrowly  mto 

(/)  2  Vol.  310. 


(1)  See  Jioru  v.  Royal,  19  Vet.  365.    £t  per  Lord  ThiuHMt.  Cin  1  Yes.  jon.  tSO. 
tS)  Atmdtl  V.  Trtoman,  1  Ch.  Rep.  47. 
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it  to  see,  that  that  is  the  real  consideration ;  for  as  it  is  a  pretence  easy 
to  be  made,  and  has  been  often,  the  court  is  to  see,  that  it  is  clear  of  mar- 
riage* brocage,  and  that  one  consideration  does  not  stand  in  place  of  the 
other.  Laying  all  the  evidence  out  of  the  case  relating  to  the  marriage- 
brocage,  I  do  not  like  the  transaction  on  the  grant  of  the  annuity  itself: 

^  which  is  the  very  first  clause  in  the  articles,  and  the  only  part  thereof  not 
subject  to  power  of  revocation ;  >yhich  is  a  very  strange  transaction ;  for 
though  the  power  is  in  the  wife  herself,  she  is  in  a  very  difierent  situation 
after  marriage,  as  her  husband  may  prevail  over  her  by  good  or  ill  iisage : 
so  that  there  is  not  a  more  uncertain  or  precarious  way  of  settling  an  estate 
than  by  leaving  the  wife's  separate  estate  in  her  power  after  marriage ; 
which  was  the  consequence  or  Mr.  Smi/A's  o{  Essex  settling  to  the  separate 

.  use  of  his  two  daughters.  Mr.  Allen,  the  other  party  to  the  articles,  has 
not  executed  them:  nor  is  there  evidence  that,  he  knew  any  thing  of  the 
matter.  This  annuity  is  provided  by  this  deed  for  a  servant,  who,  it  is 
strongly  proved,  had  gained  a  very  great  influence  over  her  mistress. 
Why  did  she  not  direct  the  letters  to  be  brought  to  the  guardian,  who 
was  then  in  the  same  house?  She  ought  to  have  done  it.  If  this  had  been 
done  by  a  guardian  on  marriage  of  his  ward  under  age,  though  he 
had  not  made  himself  party  to  the  articles,  but  they  were  prepared 
with  his  privity,  and  one.  oi  the  provisions  therein  wiis  for  £100  an* 
nuity  to  take  place  on  that  marriage,  [  would  without  any  difficulty 
have  set  it  aside :  and  it  appears,  this  servant  had  gained  as  much  au- 
thority as  a  guardian.  Abstracted  therefore  from  the  marriagc-brocage  it 
is  not  to  be  countenanced,  unless  supported  by  better  proof  of  the  intent 
of  both  parties  to  make  some  provision  for  her.  But  how  is  this  connect- 
ed with  any  agreement,  that  can  be  called  a  marriage  brocage  agreement? 
That  depends  on  the  evidence ;  which  is  not  clear,  but  liable  to  uncer- 
tainty ;  yet  it  is  under  very  great  suspicion ;  as  it  now  stands  before  me. 
It  appears  it  was  the  brother  of  defendant  who  introduced  Mr.  Dennet  to 
this  lady:  it  was  opened,  that  t he  bond  was  on  consideration  to  pay 
£1000  on  the  marriage ;  but  that  is  not  proved :  and  it  must  be  taken, 
that  the  cancelled  bond  is  in  plaintifTs  custody.  But  how  docs  it  stand  on 
the  answer  ?  The  not  remembering  the  consideration  induces  a  suspicion, 
for  it  is  impossible,  that  the  defendant,  who  had  nothing,  could  have  for- 
got the  consideration  of  giving  her  £1000.  If  the  bond  was  given;  a« 
plaintiflfsays,  to  pay  £1000  on  the  marriage,  and  when  the  aunuity  wa< 
made  secure  by  the  recovery  and  declaration  of  the  uses,  the  bond  was 
given  up ;  it  would  be  very  strong  evidence  of  this  being  a  marriage-bro* 
cage  bond;  as  being  given  for  the  marriage,  and  afterward  the  annuity  is 
granted  on  the  bond's  being  given  up ;  which  will  tack  them  both 
together.  But  if  the  transaction  should  appear  to  stand  clear  [  509  ] 
of  corrupt  management  in  respect  of  the  marriage,  and  the 
grant  of  the  annuity  proceeded  from  the  generosity  of  the  mistress,  and 
with  common  consent,  and  the  bond  was  given  to  secure  the  annuity  be- 
cause the  mistress  was  under  age,  that  may  be  another  consideration. 
There  b  strong  proof  of  the  general  influence,  which  may  be  gained  by 
proper  services,  and  made  proper  or  improper  use  of.  The  defendant 
conceals  the'consideration  of  the  bond ;  and  so  does  (he  plaintiff;  it  is  pro* 
per  therefore  to  be  inquired  into  to  see,  what  was  the  consideration  oftbe 
'   tN>nd;  which  must  be  tried,    In  Stribblehill  v.  Brett  [P.  C  165],  it  waa 
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twice  tried ;  and  the  Lords  did  a  very  extraordinary  thing ;  determiniiig 
contrary,  and  without  regard  to  the  verdicts.  They  roust  have  been  of 
opinion,  the  issues  were  directed  in  some  improper  shape ;  for  it  cannot  be 
supposed,  they  set  it  aside  as  a  marriage-brocage  contract  upoin  the 
proofs.  This  is  not  like  fraud  in  general  arising  on  a  variety  of  circum- 
stances, where  it  may  be  improper  to  try  fraud  or  not  fraud  generally. 

I  will  therefore  direct  three  issues.  First,  whether  the  bond  was  ex- 
ecuted in  consideration  of,  or  as  a  pramium  for  defendant's  procuring  or 
assisting  plaintiff  in  his  marriage,  or  on  any  oiiier,  and  what  consideratioD. 
Second,  whether  the  £1000  was  thereby  made  payable  at  or  on  the  mar- 
riage, or  any  other  and  what  time.  Third,  whether  the  annuity  or  rent- 
charge  was  granted  in  consideration  of  the  bond,  or  procuring  or  assist- 
ing ^aintiff  in  his  marriage,  or  for  any  other  and  what  consideretioiu , 
But  if  the  jury  shall  find  another  conaderation  for  the  bond  or  annuity,  or 
any  other  time  for  payment,  let  it  be  indorsed. 


CORNWAL  V  WILSON,  Jii(y28,1760. 

(Reg.  Lib.  1749.  A.  fol.  618.) 

Plaintiff,  a  factor  abroad,  having  exceeded  the  price  limited  f^  a  porehaae  of  hemp;  the 
defendant,  who  objected  to  the  contract,  but  afterwardi  reshipped,  and  diipoeed  of 
flome  of  it  on  a  new  risk,  was  ordered  to  account  for  the  whole  at  the  coet  price. 

Factor  exoeede  one  part,  eaves  on  another,  the  prineipal,  to  take  the  whole. 

The  defendant  a  merchant  in  London^  sent  orders  to  the  plaintiffi  mer- 
chants in  RigOf  as  his  factors  to  buy  him  some  hemp  at  a  limited  price :  the 
plaintiffi  exceeds  their  bounds  by  the  diflcrence  or  £25.  2^ .  6d.  the  hemp 
coming  to  England^  the  defendant  refuses  the  contract ;  but  however  dis- 
poses of  it.  The  question  was  in  what  manner  the  defendant  should  be 
accountable  to  plaintifi^  ? 

Lord  Chancellor. 
There  are  some  things  in  this  case  very  particular.  It  is  the  first 
case  ever  before  me  here  arising  between  two  merchants  upon  a  contract 
of  value,  to  the  amount  of  £3000  in  the  whole,  including  commissions,  in- 
surances, and  charges,  to  be  heard  on  a  question  and  dispute  at 
[  510  ]  first  of  about  £25,  and  1  hope,  it  will  be  the  last ;  they  being  a 
valuable  set  of  men,  of  an  advantage  to  the  nation ;  running  a 
risk  for  their  own  profit  indeed,  but  greatly  for  that  of  the  country ;  and  it  is 
hard  they  should  run  a  risk  for  such  trifles.  Though  the  price  was  limit- 
ed, there  was  a  latitude  left  with  regard  to  the  freight ;  which  the  plain- 
tiflS  contract  for  immediately,  and  ship  immediately  for  England ;  and 
it  is  proved  that  the  captain  with  whom  they  contracted,  might  have 
had  a  greater  freight  than  what  he  had  agreed  for  with  the  plaintifis; 
which  if  the  plaintiffs  had  been  obliged  to  give,  it  would  have  made  about 
£50  difference.  Defendant  insists,  the  plaintiffs  exceed  their  orders  as 
factors,  in  which  they  are  not  warranted ;  so  that  he  is  justified  in  refus- 
in^  the  contract,  and  turning  it  on  the  plaintiffi  themselves,  making  them 
prmcipals :  to  prove  which,  merchants  have  been  examined^  as  tbay 
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have  been  on  both  sides :  and  tke  result  is,  that  if  a  factor  has  not  a  gen- 
eral, but  a  limited  authority  to  purchase  at  a  certain  particular  price, 
if  he  exceeds  that,  his  principal  is  not  bound  to  accept  of  that  contract, 
and  take  those  goods;  and  reason  agrees  therewith.  But  it  is  sworn  to 
be  frequent  among  merchants,  that  where  the  factor  exceeds  a  small 
matter,  the  principal  does  not  rufuse  that,  but  takes  it  on  himself,  where 
there  is  a  correspondence  between  them.  But  howerer  what  merchants 
think  fit  to  do  in  point  of  good  nature,  or  to  avoid  a  difference  with  a  fhc* 
tor  long  employed,  that  perhaps  cannot  make  a  rule  among  merchants : 
but  possibly  there  may  be  something  that  may  make  a  rule,  if  on  one 
part  of  the  contract  a  factor  makes  an  exceeding  of  his  orders,  and  on  ano- 
ther part  relating  to  the  same  goods  a  saving,  it  will  be  jas^  not  only  for 
tiie  merchant  or  principal  to  take  the  whole ;  but  a  court  of  equity 
ought  also  to  consider  it  so,  and  it  would  be  very  mischievious  if  otherwise ; 
wUch  is  the  present  case;  the  saving  on  the  freight  more  than  balanc- 
ing the  excess  on  the  prime  cost  of  the  purchase.  But  it  issaid,  that  these 
thmes  are  not  to  be  set  against  each  otiier;  for  that  it  is  equally  the  duty 
of  puuntifis  to  get  the  freight  at  as  low  a  rate,  even  if  they  had  pursued 
the  orders  as  to  the  price ;  which  indood  they  oi:^ht :  but  that  is  not  ad 
td«m,nor  an  answer  to  the  true  state  of  the  transacbon  on  the  evidence ;  for 
the  plaintiffi  seeing  the  price  of  the  freight  was  rising  more  than  the  price  of 
the  hemp  was  faUing,  had  a  right  to  take  advan^ge  of  the  low  freight : 
io  that  if  it  stood  singly  on  that  between  a  merchant  and  a  factor  m  a 
foreign  country,  the  factor  did  right  But  though  I  could  incline  to  that, 
yet  the  present  case  turns  on  the  latter  part  of  the  transaction,  what  de- 
fendant himself  has  done  by  taking  these  goods  to  himself,  treating  them  as 
his  own,  not  as  factor  for  plaintiffi,  as  he  would  have  himself  considered 
by  the  custom  of  merchants :  as  to  which  it  is  sworn,  (and  it  is  very  true 
and  reasonable)  that  a  merchant  here  refusing  the  goods  sent  over  by  his 
factor  in  a  foreign  country  who  exceeded  the  authority,  having  advanced 
and  paid  his  money  on  these  goods,  may  he  considered  as  having 
an  interest  in  the  goods  as  a  pledge,  and  may  act  thereon  as  a  [  511  ] 
factor  for  that  person  who  hroke  his  orders,  and  may  therefore 
insure  these  goods,  as  he  has  done :  which  might  be  reasonable,  as  it  was 
war-time.  But  what  does  he  do  afterward  ?  The  time  of  arrival  of  the 
goods  does  not  certainly  appear ;  for  though  Llot/tPs  list  is  of  credit  among 
merchants,  I  cannot  take  it  as  evidence  of  this.  The  defendant  unshipped 
them :  it  is  sworn,  he  acted  with  them  as  his  own ;  he  sells  them ;  not  by 
an  absolute  sale,  but  the  defendant  should  be  at  (he  expence  of  transport- 
ing these  goods  from  London  to  Portsmouth,  and  of  the  commission  for  de- 
livering them,  and  of  the  insurance  and  voyage ;  which  is  not  a  sale  like 
a  factor  of  goods  for  another :  nor  such  as  a  factor  is  warranted  to  make ; 
for  he  should  have  disposed  of  them  at  London,  the  port  to  which  the 
plaintiff  sent ;  as  he  did  a  small  part ;  but  it  is  not  proved,  that  he  endea- 
voured to  sell  the  rest  there,  and  could  not  Defendant  says,  it  lies  on 
plaintiffi  to  prove,  that  he  could  dispose  of  them ;  but  it  is  not  sa  The 
plaintiffi  could  only  shew,  there  was  a  market  for  them  at  London  and  a 
price :  which  has  been  shewn.  Defendant  having  refused  these  goods,  and 
therefore  taken  them  as  factor,  for  his  factor,  cannot  run  a  risk  there- 
with :  that  is  not  the  law  of  merchants;  none  of  the  witnesses  saying  so: 
for  in  shipping  at  a  new  risk,  the  fiictor,  who  is  turned  into  principal,  is 
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not  bound  to  stand  to  that;  for  that  is  goin^  a  mat  deal  farther 
than  what  the  defendant  complains  of  the  plaintiflb.  That  he  did  ruQ  a 
risk,  appears  from  the  defendant's  own  insisting  on  insurance  for  the  voy* 
age,  and  the  risk  of  what  might  be  the  discount  on  the  navy-bills :  which 
might  have  been  run  down  to  one  knows  not  how  much,  if  any  misfortune 
had  happened :  and  this  was  at  the  time  of  the  rebellion,  when  the  go- 
vernment was  in  some  kind  of  distress.  Notwithstanding  defendant's  letter 
disaffirming  the  contract,  the  subsequent  acts  explain  the  nature  of  the 
whole  transaction  and  the  intent,  with  which  he  acted ;  which  speaks 
more  strongly  than  witnesses  can  do :  and  this  letter  plainly  shews  his  in- 
clination ancf  desire  to  have  the  goods  at  a  lower  price ;  and  at  the  time 
of  doing  this  it  remained  uncertain,  whether  the  plaintiffi  might  not  com- 
ply with  this :  in  hopes  of  which  he  kept  it  in  suspence  all  the  time ; 
which  are  not  acts  of  a  factor,  but  a  principal  The  court  then  is  to  say 
he  meant  to  take  them  as  his  own,  notwithstanding  what  he  said;  and  he 
ought  to  account  with  the  plaintilfi  according  to  the  price  they  paid.  Re- 
serve costs  generally  till  the  account  is  taken. 
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CRejr.  Lib.  1749.  B.  fol,  577.) 

Volnnttrj  proviaion  in  trait  for  natural  children,  (rood  a^^ainat  the  fatber'a  reprewnta* 
tive.  The  estate  having  been  Bold  by  him  for  a  vataahle  consideration,  the  plaintiffs 
were  decreed  to  have  satisfaction  out  of  his  assets,  as  there  were  words  in  the  deed 
amounting;  to  a  covenant. 

An  account  beings  directed,  a  deduction  was  made  in  respect  of  their  mainte- 
nance. 

As  to  voluntary  deeds,  vide  Colman  v.  Sarrel,  1  Ves.  jun.  50. 
Bill  lies  for  satisfaction  out  of  assets  of  a  voluntary  debt  by  specialty ;  but  if  doubt- 
ful, whether  action  lay  thereon,  or  damages  uncertain,  it  will  be  tried  at  law.    Defect 
in  voluntary  deed  not  supplied,  nor  specific  performance  (1). 

If  voluntary  conveyance  is  defeated  by  sale,  it  is  void  as  to  purchaser ;  and  no  satJsfkc- 
tion,  unless  a  covenant  on  which  suit  might  be  maintained. 

Warranty  in  a  deed  construed  as  the  subject  matter. 

If  on  voluntary  setUement  by  father  an  account  is  directed  for  the  child,  maintenance  ti> 
be  deducted. 

Sir  William  Codringlon  in  1715  made  settlement  of  a  plantatioii  b 
America  **  to  have  and  to  hold  to  trustees  to  the  use  of  William  and  John^ 
two  Mulatto  boys,  whom  I  had  by  a  negro  woman,  their  hein 
[  512  ]  and  assigns  for  ever;  they  paying  to  another  Mulatto  boy» 
Thomas,  son  to.  another  negro,  £50  annually  from  the  day  of  my 
death,  till  Thomas  arrives  at  twenty  one,  then  to  pay  him  £500 :"  with  a 
clause  that  he  does  oblige  himself,  his  heirs,  executors,  and  administrators 
(2),  to  warrant  and  for  ever  defend  the  said  plantation,  negroes,  cattle, 
stock,  &c. 

lii  1718  an  ejectment  is  brought  against  him  for  the  plantation :  which 
he  defends;  but  is  evicted.  He  afterward  brings  an  ejectment  himself  in 
his  own  name ;  but  it  is  compounded  upon  1000  guineas  being  paid  to  him 
for  his  title  and  conveyance  of  the  estate. 


^ 


1)  See  Cobnan  v.  SarrelU  1  Yes.  jun.  50.  54. 
^JindoMiignty    R.L. 
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After  his  deaih,  this  bill  was  brought  by  WMiam  in  his  own  right,  and 
as  an  executor  with  another  of  his  brother  JoAn,  to  have  an  account  of  the 
rents  of  the  plantation,  and  a  satisfaction  for  that  rent  received  by  Sir  (f  i7- 
liam'm  his  life;  and  for  the  sum  of  money  for  which  he  sold  and  released 
his  right,  with  interest  from  the  time  of  receiving  it;  and  for  the  produce 
of  the  negroes,  horses,  cattle,  and  other  stock  on  the  premises  received  by 
him  (3). 

Forplaintigf.  First  supposing  he  never  intended  to  deprive  the  plaintiff 
of  the  benent  of  that  deed.  Though  no  children  are  considered  as  pur- 
chasers  under  the  statute  Eliz,  in  opposition  to  creditors,  yet  it  is  impossi- 
ble to  say,  this  is  not  a  reasonable  act  in  him :  nor  any  room  to  object, 
that  plaintiff  is  a  volunteer ;  for  so  are  the  defendants  and  all  claiming 
under  the  will.    If  the  thing  had  not  been  altered,  but  a  necessity  for  the 

Elaintiff 's  coming  into  this  court  for  relief,  as  if  the  deed  was  out  of  his 
ands,  or  to  have  a  satisfied  term  out  of  the  way  where  the  question  is  after 
death  of  the  ancestor  it  is  no  objection,  that  plaintiff  is  a  volunteer.  On 
a  defective  voluntary  conveyance  indeed,  one  can  neither  come  against 
grantor  or  his  representative  for  an  execution  (4).  This  provision  was  to 
take  place  in  trust,  immediately  from  the  execution  of  the  deed,  and  plain- 
tiff is  intitled  to  satisfaction  for  the  value  of  this  estate ;  and  it  was  under- 
stood by  Sir  William  that  the  profits  were  to  be  laid  up  for  their  benefit ; 
BB  appears  by  a  will  he  made  in  1717,  providing  for  their  maintenance 
another  way  ;  and  his  last  will  shews,  he  meant  to  keep  up  the  beneficial 

tart  of  this  provision  ;  for  there  he  gives  Thomas  ^£500  on  condition  that 
e  released  the  other  £500. 

But  supposing  he  endeavoured  to  disappoint  this  grant ;  plaintiff  is  in- 
titled  to  a  satisfaction  out  of  his  assets  for  the  value  of  the  estate  so  settled, 
which  came  to  his  hands :  he  having  covenanted  under  hand 
and  seal  to  make  it  good  ;  which  wants  no  other  consideration.  [  513  ] 
An  action  might  be  maintained  at  law  on  it  It  was  determined  so* 
lemnly  by  the  Lords^  Vernon  v.  Vernon  (5),  that  a  right  to  come  for  satis- 
faction out  of  assets,  should  intitle  to  specific  relief:  which  seemed  to  go 
farther  than  former  cases  in  relief  for  volunteers.  The  same  question 
came  before  his  Lordship  in  a  case  much  debated,  of  Fagg  v.  J^ash 
wherein  the  material  decree  was  made  22d  October j  1744 :  where  the 
plaintiff,  one  of  the  several  daughters  of  Sir  Robert  Fagg^  claimed  under 
marriage  articles  of  Robert  the  son ;  by  which  the  father  and  son  cove- 
nanted to  settle  to  the  use  of  father  for  life,  to  son  in  tail,  then  to  one  of 
the  daughters,  if  the  father  did  not  limit  it  to  other  uses.  On  a  bill  for 
specific  performance,  the  defendants,  co-heirs  at  law,  insisted  that  she  was 
a  volunteer;  no  consideration  movine  from  the  brother;  and  that  as  to 
the  father,  it  was  liable  to  a  power  of  revocation ;  his  Lordship  observed, 
on  the  auUiority  of  Vernon  v.  Vernon^  that  the  son  had  bound  himself  by 
covenant,  though  being  tenant  in  tail  he  might  have  barred,  but  had  not 
done  it:  that  the  covenant  bound  the  real  assets  of  the  son  as  well  as  the 

(S)  The  bill  tlap  ftotodfthat  Tftrioiis  negroM  and  their  iMoe  wtra  removed  from  this 
plantation  to  othen  by  Sir  IViUiam,  where  they  were  afterwards  wholly  used  and  em- 
ployed  for  his  benefit.  An  acooont  as  to  those  was  prayed  together  with  the  aboTe.  See 
p.  215,  &C. 

(4)  Vide  ante,  S36. 

(5)  1  Bro.  P.G.  967,  ocUvo  edit 
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penonal,  and  the  real  asaetB  of  (he  fiidier :  that  if  an  actxNH  bad  been 
brought  on  the  covenantt  they  would  be  intitled ;  and  that  to  prevent  cir- 
cuity was  the  ground  of  giving  that  specific  relief. 

/or  defendants.  The  defendants,  executors  and  trustees  under  the  last 
will,  were  strangers  to  the  whole  transaction,  on  which  the  demand  ia 
made.  It  was  originally  designed  as  a  provision  to  take  effect  from  the 
death  of  Sir  William.  The  deed  contains  indeed  a  general  warranty : 
but  there  is  no  case,  where  the  court  has  considered  a  covenant  by  way  of 
general  warranty  a  personal  covenant  This  is  the  first  mstance  of  a  gift 
of  a  general  warranty  on  a  voluntary  deed:  so  that  supposing  it  looked  on 
as  a  covenant,  yet  betne  so  extraordinary,  how  far  should  a  court  of  equity 
give  it  aid  ?  Had  there  been  an  actual  recovery  of  a  sum  by  juci^ment,  so 
that  it  was  liquidated  and  really  due,  the  court  might  aid ;  but  not  other- 
wise. Suppose  this  a  deed  under  any  legal  imperiection,  as  a  feofiment 
without  livery,  or  bargain  and  sale  in  England  without  inrolment,  the  court 
would  not  aid ;  for  though  one  is  naturally  obliged  to  take  care  of  his  na- 
tural children,  yet  in  England^  in  the  most  favourable  instance,  a  bastard 
is  not  considered  as  a  child  ;  for  by  will  under  the  statute  of  A.  8.  a  mother 
could  not  give  her  own  knight  service  land  to  a  bastard  child :  nor  can  one 
covenant  to  stand  seised  to  their  use.  So  that  no  assistance  should  be,  un- 
less this  is  such  a  covenant  for  which  full  satisfaction  ought  to  be  given. 
But  4his  is  a  general  warranbf  of  the  land ;  and  that  extends  only  to  the 
title ;  on  which  only  a  real  remedy  could  be  had;  as  if  thej 
[  514  ]  were  in  possession,  and  a  real  action  was  brought  against  them, 
to  intitle  the  tenant  to  the  pracipe  to  vouch  warrantor  or  his 
heirs,  or  to  bring  a  toarrantia  charta  to  afiect  the  lands  of  warrantor  or 
his  heirs :  unless  it  vms  a  chattel  estate  recovered,  for  which  there  may  be 
personal  damages.  This  is  only  to  warrant  as  things  then  stood ;  as  the 
warranty  of  a  house  will  not  oblige  to  rebuild,  if  burnt  down.  The  court 
will  not  say,  thev  will  give  the  value  of  the  land  becawie  it  might  come 
before  a  jury,  who  would  give  those  damages.  Most  likely  a  jury  would 
cot  give  to  the  full  value ;  for  a  jury  is  not  bound  to  give  damaees  ad  va- 
lorem ;  and  if  this  was  not  under  hand  and  seal,  nothing  coiUd  be  re- 
covered on  it  at  all,  as  it  would  be  nudvm  pactum.  They  should  there- 
fere  go  to  law  to  judge  whether  it  is  an  efifectual  personal  covenant  w 
not 

Lord  Craucbllor. 

I  do  not  wonder,  that  Lady  Codrington  thinks  fit  to  make  astand  againt 
this  demand,  especially  in  its  great  extent,  or  that  the  other  trustees  and 
executors  joined  therein ;  it  being  incumbent  on  them  to  defend  the  estate 
in  the  best  manner.  Besides  she  must  have  some  resentment  against  this 
kind  of  conduct  in  her  husband.  But  when  it  comes  before  a  court  of  jus- 
tice, the  court  must  consider  the  r^hts  of  the  parties  resulting  from  the 
acts  done,  consistent  with  the  nature  and  foundatk>n  of  that  demand,  and 
thejurisdiction  in  which  the  relief  is  sought. 

The  first  question  is  with  regard  to  the  nature  of  the  remedy  the  plain- 
tiff has  taken ;  for  as  to  the  other  circumstances,  certainly,  though  the 
conduct  of  this  gentleman  appears  very  extraordinary,  yet  when  he  had 
these  children,  in  whatever  way,  or  of  whatever  colour,  it  was  a  natural 
duty  incumbent  on  him  to  provide  for  them :  and  whatever  proviskn  was 


1750.]  WILLI AM80N   V.   CODRINGTON.  514 

made  for  th<un,  so  far  as  they  should  he  intitled  in  law  or  equity,  the  reme- 
dy must  be  extended  for  their  bene6t.  The  remedy  taken  b  by  bill  for 
satisfaction  out  of  assets ;  not  insisting  to  follow  the  subject  itself.  Un- 
doubtedly a  bill  may  be  for  satisfaction  of  a  debt  out  of  assets  real  and 
personal,  which  debt  may  be  created  voluntarily  by  the  testator ;  for 
though  one  cannot  come  into  equity  to  supply  a  defect  i^  a  voluntary  deed 
without  consideration  ( 1 )» or  in  many  instances  cannot  come  for  specific  per- 
formance of  such  an  agreement,  yet  if  he  has  a  specialty,  he  does  not  want 
proof  of  consideration ;  but  may  come  into  equity  as  well  as  law  to  have 
satisfaction  for  that  debt  on  that  specialty  out  of  assets :  and  then  the 
court  will  not  send  it  to  law ;  but  will  jud^e,  whether  he  has  a  specialty 
or  not.  Indeed  if  it  appears  doubtful  to  the  court,  whether  it  is  special^ 
on  which  an  action  at  law  could  be  maintained,  or  the  damages  so  uncer- 
tain that  it  could  not  be  settled  without  being  tried  by  a  jury, 
the  court  will,  as  in  other  cases,  have  the  aid  of  a  court  of  law :  [  515  ] 
but  unless  such  a  necessity,  will  not  send  it  to  law  to  make  two 
t  uits  out  of  one.  The  plaintiff  is  proper  to  have  a  decree,  so  far  as  his 
right  extends :  to  determine  which  extent,  the  nature  of  the  settlement, 
and  covenant  therein  contained,  must  be  considered. 

I  am  of  opinion  on  the  whole  circumstances  of  the  case  (and  perhaps 
the  court  ought  to  take  the  greater  latitude  as  it  is  a  voluntary  deed) 
that  the  true  meaning  was  not,  that  this  conveyance  should  take  efiect  in 
possession  in  trust  for  these  two  children,  but  after  his  decease;  and  there 
are  words  in  it,  which  though  improperly  drawn  in,  and  perhaps  in  strict 
construction  refer  to  another  matter,  to  the  payment  to  Thomas,  yet  are 
they  such,  as  an  ignorant  person,  no  lawyer,  might  naturally  thmk  the 
whole  was  to  take  place  after  his  death :  and  it  b  extraordinary  to  think,  he 
should  make  an  instrument  putting  the  estate  out  of  his  power,  and  make 
the  provision  for  maintenance,  and  the  provision  for  another  boy  to  com- 
mence only  frod)  the  day  of  his  death.  A  very  small  transposition  of  the 
words  without  any  change  of  one  of  them,  would  make  it  a  plain  declara^ 
tion  of  the  whole  trust  to  take  place  after  his  death ;  ana  as  they  are, 
they  might  very  naturally  have  been  understood  so.  As  this  is  the  con- 
struction, in  the  mean  time  it  would  be  a  resulting  trust  to  himself.  It  is 
material  to  consider,  how  all  the  parties  understood  it  from  the  time  of  ex- 
ecution of  this  deed.  The  trustees  did  not  apprehend  they  had  any  thing 
to  do  with  this  plantation ;  Sir  William  kept  possession,  though  let  to  a  te- 
nant, and  the  rent  to  run  in  arrear,  and  in  mean  time  maintained  these 
two  children  in  a  handsome  and  generous  manner,  considering  what  thej 
were,  and  in  some  degree  advanced  them  in  the  world.  He  alone  made 
defence  in  the  ejectment :  the  trustees,  though  conusant  of  the  deed,  not 
interfering.  On  eviction  he  brought  an  ejectment  himself  in  his  own 
name ;  how  far  that  might  have  prevailed,  if  this  deed  had  appeared,  I 
will  not  say :  but  it  shews  his  apprehension.  The  money  on  the  composi- 
tion was  paid  to  him.  He  calls  on  the  tenant  for  the  rents :  an  account 
is  made  up:  and  therein  included  not  only  the  arrears  incurred  from  the 
time  of  the  execution  of  thb  deed,  but  four  years  before.  In  making  up 
that  account,  one  of  the  trustees  acts  as  attorney  (or  him ;  and  the  mooer 
due  was  paid  to  him  with  privity  of  the  trustee  conusant  of  the  deai 

(1)  Vide  ante,  S36,  and  raferract. 
Vol  I.  3   P 
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Beside  he  desired  the  plaintiff's  mother  to  take  particular  care  of  this 
deed ;  for  that  it  was  for  the  future  benefit  and  advantage  ot  her  chil- 
dren ;  and  it  is  very  improbable,  that  he  should  make  a  settlement  of  this 
plantation  absolutely  out  of  his  own  power  in  his  life  on  these  children 
then  about  five  or  six  years  old.  Nor  does  the  will  in  1717  afibrd  an  ar- 
gument, that  he  understood  it  in  another  sense.  It  appears,  the  plaintiff's 
mother  among  several  other  women  of  this  sort  was  his  favourite.  He 
brought  her  to  England;  not  sending  her  back  till  after  he  was  married : 
and  might  think  so  fondly  then  of  her  and  her  children,  as  to  intend  to 
,make  an  additional  provision  for  her  by  his  will,  without  re- 
[  516  ]  |ard  to  what  he  had  done  in  his  life.  That  was  quite  of  a  dif- 
ferent consideration,  and  not  contradictory  to  the  sense  1  have 
put  on  this  deed. 

But  then  arises  another  point  on  the  covenant ;  for  let  him  intend  what 
he  will,  if  it  is  a  voluntary  settlement,  and  he  has  since  conveyed  away 
the  estate  for  valuable  consideration,  these  children  or  their  trustees  can- 
not recover  it  back  from  such  a  purchaser ;  for  by  Statute  Eliz.  (which  1 
suppose,  is  taken  to  be  law  there)  the  purchaser  must  retain  it  against 
them :  and  if  that  was  the  whole  of  the  case,  there  is  no  covenant  of 
speciality  to  oblige  Sir  William  or  his  estate  to  make  it  good.  There  is  no 
instance,  where  a  voluntary  conveyance  if  afterward  defeated  by  sale  for 
valuable  consideration,  that  a  satisfaction  can  be  demanded  against  him  or 
his  estate,  unless  for  some  covenant  on  which  an  action  or  suit  mi^ht  be 
maintained.  Therefore  plaintiff  resorts  to  the  clause,  which  he  insists  on 
as  a  covenant  from  Sir  frilliam,  intitling  him  to  satisfaction  (or  what  was 
lost  by  eviction  of  the  estate  out  of  his  assets  real  and  personal:  and  if  it 
anx>unts  to  a  covenant,  it  will  intitle  thereto.  I  am  of  opinion,  it  is  not  to 
be  taken  according  to  the  objection  for  defendant  as  a  strict  warranty  of 
the  land ;  which  would  be  contradictory  to  the  words  of  the  clause.  The 
word  Warranty  when  properly  applied,  has  to  be  sure  a  particular  sense ; 
but  has  in  general  a  further  sense :  therefore  it  is  not  necessary  to  understand 
Warran^  ma  deed  or  covenant  barely  as  a  warranty  to  the  title  to  the 
realty:  but  it  shall  be  taken  secundum  tubjectam  materiam.  Here  are 
chattels  to  be  warranted  in  this  deed ;  some  of  which  are  certainly  person- 
al things,  as  cattle,  horses,  &/:.  though  negroes  in  some  instance  are  consi- 
dered as  annexed  to  the  plantation.  Then  there  are  words  binding  his 
executors  and  administrators ;  which  nrust  be  rejected,  if  to  be  construed  as 
a  mere  real  warranty  of  the  land.  The  clause  therefore  is  inconsistent 
with  that  narrow  construction :  nor  is  it  penned  as  a  real  warran^ ; 
which  is,  ^  I  do  for  myself  and  my  heirs  warrant  such  land ;"  here  the 
words  are,  **  I  do  oblige,"  d^c.  which  amounts  to  the  same  as,  "I  covenant," 
&c.  for  many  other  words  in  a  deed  will  amount  to  a  covenant  besides  the 
word  covenant ;  as  "I  oblige,  agree."  This  then  is  barely  a  covenant  for 
himself,  heirs,  executors  and  administrators,  to  warrant;  which  word 
must  be  construed  in  a  larger  sense  than  warranty  in  a  strict  l^al  sense; 
as  large  as  defend.  That  construction  must  be  the  same  in  both  courts; 
and  there  is  no  difficulty,  I  think,  in  so  construing  it  in  a  court  of  law. 
f  allow  a  jury  is  not  bound  to  gives  damages  ad  valorem,  but  may  miti- 

Eite  accordii^  to  the  circumstances.    But  to  what  purpose  send  it  to 
vr?  There  is  no  doubt  of  the  construction  of  the  covenant;  nor  is  it 
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for  the  benefit  of  either  party  to  create  two  suits  out  of  one.    Beades 
I  should  send  this  to  law  at  a  greater  hazard  to  defendant  than  to 

Slaintifi)  because,  though  I  think,  this  is  the  construction  on  the  [  517  ] 
eed,  and  I  am  warranted  therein  from  the  frame,  and  more 
strongly  from  the  sense  of  all  the  parties,  yet  if  it  comes  into  a  court  of 
law,  by  action  of  covenant,  if  it  could  be  maintained,  that  court 
could  not  take  in  any  of  these  considerations:  so  that  the  plaintifiT,  if  he 
recovered,  must  recover  according  to  strictness  the  profits  by  way  of 
damaces  from  that  time.  Then  the  next  question  is,  what  relief  ought  to  be 
in  this  court  ?  And  I  am  of  opinion,  the  plaintiff  is  in  titled  to  relief: 
which  is  indeed  agreeable  to  the  intent :  for  it  is  plain,  that  by  his  sale 
he  did  not  mean  to  defeat  the  provision  he  thought  he  had  made  for  these 
children ;  but  meant  to  keep  up  the  beneficial  part  of  it  for  them ;  as 
appears  from  the  observation  on  his  last  will :  wherein  he  makes  a  provi- 
sion for  Thomas  in  lieu  of  the  other,  but  none  for  plaintiff  and  bis 
brother,  though  his  greatest  favourites.  Then  what  kind  of  relief?  It  is 
demanded  very  largely ;  to  which  I  cannot  think  plaintiff  intitled :  even 
in  the  case  of  a  l^itimate  child  where  a  father  had  made  a  voluntary 
settlement,  and  maintained  that  child,  not  paying  over  the  profits  thereof 
to  that  child,  it  would  be  very  difficult  to  say,  that  child  should  have  an  ac- 
count back  of  these  profits;  which  could  not  be  done  without  deducting 
that  maintenance.  I  must  proceed  by  the  strict  rule,  viz,  that  plaintiti 
should  have  satisfaction  for  the  value  of  the  plantation,  a^  it  stood  at  the 
time  of  the  sale,  and  the  negroes,  &c.  from  the  death  of  Sir  Wiltiamf  ac- 
cording to  the  value  at  the  time  of  the  eviction,  which  the  master  must 
inquire  into,  with  English  interest  on  that  sum,  as  it  is  considered  as  sterl- 
ing money,  from  his  death. 
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(Reg.  Lib.  1749.  A.  fol.  647.) 

PurchaM  from  a  wife  of  part  of  her  separate  estate  (1).  witlioot  her  trustees  joining  •  with 
a  covenant  bj  the  husband,  that  it  was  free  from  incumbrances.  There  being  no  ftroof 
of  the  husband's  improper  influence,  although  it  vcu  alleged^  the  purchase  was  efiectiia<^ 
tad ;  but  as  to  the  husband^s  coveoant,  the  wife  held  not  bound  ;  and,  there  being  an 
incumbrance,  the  plaintiff's  remedy  was  against  the  husband  alone. 

Wift  a  feme  sole  as  to  her  separate  estate. 

Her  trustees  need  not  join,  unless  made  necessary. 

On  the  marriage  of  defendant  and  his  wife,  an  estate  was  settled  in 
trustees  to  receive  the  rents  and  profits  for  her  sole  and  separate  use,  and 
as  she  should  direct  and  appoint,  whether  sole  or  covert  The  wife  by 
deeds  of  appointment  sells  part  to  the  plaintiff;  and  the  husband  covenants^ 
that  the  said  purchase  should  be  free  from  incumbrances ;  but  the  trus- 
tees were  not  consulted  therein. 

The  bill  was  to  have  the  effect  of  this  bargain ;  and  praying,  that 
plaintiff  may  be  decreed  to  receive  the  rents  and  profits  of  this  part  of  the 
estate  free  irom  the  deduction  of  the  mother's  dower. 

(1)  Bee  AUan  v.  Papworth^  ante,  163.    See  also  ante,  303,  and  the  references. 
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The  wife  insisted  (2),  that  plaintiff  had  colluded  with  her  husband  to 
take  away  that  separate  power  from  her:  that  plaintiff  paid  the  money  to 
her  husband,  though  he  saw  this  settlement  to  her  separate  use ;  therefore 
did  not  come  into  equity  unexceptionably  and  on  fairgrounds;  and  that 
her  friends  and  trustees  ought  to  have  been  consulted. 

[  518  ]  Lord  Chancellor. 

Whatever  suspicion  or  inclination  the  court  has  against  such  a 
transaction,  yet  as  defendant  has  brought  this  case  without  any  proof;  it 
is  impossible  not  to  decree  to  plaintiff  the  purchase  of  this  equity  and  trust, 
the  benefit  of  this  purchase  as  against  the  wife  so  far  as  purchased  from 
her,  and  as  against  the  husband  so  far  as  he  has  bound  himself  by  his  own 
contract,  {g)  For  the  rule  of  the  court  is,  that  where  any  thing  is  settled 
to  the  wife's  separate  use,  she  is  considered  as  a  feme  sole ;  may  appoint 
in  what  manner  she  pleases :  and  unless  the  joining  of  her  trustees  with  her 
is  made  necessary,  there  is  no  occasion  for  that  And  this  will  hold,  though 
the  act  done  bv  the  wife  is  in  some  degree  a  transaction  alone  with  the  hus- 
band ;  although  in  that  case  a  court  of  equity  will  have  more  iealousy 
over  it:  and  therefore  if  there  is  any*  proof  that  the  husband 
had  any  improper  influence  over  the  wife  in  it  by  ill,  or  even  extraordinarj 
good  usage,  to  induce  her  to  it,  the  court  might  set  it  aside ;  but  not  with- 
out that  The  wife  might  have  made  an  immediate  appointment  for  bene- 
fit of  her  husband:  which  would  have  stood,  unless  some  such  proof  as 
before  mentioned.    Then   it  certainly  cannot  be  an  objection  against  a 

Smrchaser ;  and  if  the  case  is  free  from  other  objections,  as  from  the  de* 
ect  of  proof  it  is,  the  taking  the  husband's  covenant  can  beno  objection.  A 
prudent  man  acting  very  fairly  and  honestly,  and  consulting  the  trustees, 
might  have  reasonably  insisted  on  a  covenant  from  the  husband,  that  the 
estate  was  free  from  incumbrances:  for  suppose,  the  wife  had  made  a 
prior  secret  appointment,  how  could  a  purchaser  be  secured  without  a 
covenant  of  the  husband  ?  for  the  covenant  of  the  wife  could  not  have 
bound  her,  as  the  prior  appointment  would  take  place.  A  court  of  equi- 
ty cannot  say,  this  is  wrong,  unless  some  proof  appears  of  ill  usage  or  dis- 
tress by  the  husband.  I  should  then  have  great  difficulty  in  carrying  this 
agreement  into  execution,  or  establishing  this  purchase;  butasitiswith- 
outproof,  it  is  impossible  to  say  this  is  not  a  purchase. 

Then  as  to  the  exoneration  of  this  part  or  the  lands  from  the  mother's 
dower  by  turning  it  on  the  other  part  of  the  estate,  which  still  is  settled  to 
the  separate  use  of  the  wife,  that  depends  on  the  appointment  of  the  wife, 
whether  she  was  bound  by  that  appointment  to  do  so :  for  as  to  the  cove- 
nant by  the  husband  that  it  is  free  from  dower,  that  will  not  aflect  the 
wife;  nor  has  plaintiff  a  title  to  that  decree  against  her,  but  has  a  reme- 
dy against  the  husband.  The  power  of  the  wife  was  under  this  settlement 
which  is  made  subject  to  the  dower ;  she  being  to  receive  the  rents  and 
profits  to  her  separate  use  over  and  above  the  dower,  which 
[  619  ]  ran  over  the  whole.  Then  if  the  wife  made  an  appointment,  it 
was  only  over  and  above  the  dower :  the  plaintiff  then  must  rely 

(g)  Ante,  903.    2  Vol.  100,  76.    2  P.  Wnu.  144. 

CI)  She  averred,  she  executed  the  deedi  b?  eompnlnon  of  her  haebud,  tnd  for  fnr  of 
Mother  tile  if  the  refuted.    A.  L. 
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on  that  covenant  to  indemnify,  and  make  him  satisfaction.  In  a  case  of 
this  kind  I  will  not  go  a  iot  further  than  I  am  obliged  by  the  strictest 
rules  that  can  be.  It  would  have  been  more  prudent  if  the  purchaser  had 
talked  with  the  trustees  about  it  This  sort  of  transaction  is  generally 
contrary  to  the  intent ;  for  where  a  feme  covert  is  to  receive  rents  and 
profits  to  her  separate  use,  the  friends  of  the  wife  mean  not,  that  she  shall 
make  a  sale  of  it,  but  receive  it  from  time  to  time. 

No  costs  as  against  the  wife;  it  being  a  purchase  of  this  kind,  I  cannot 
carry  it  further;  but  as  against  the  husband  1  think  the  plaintiff  is  intitled 
to  costs. 

•AT.  Thayer  v.  Gould^  (1)9  as  cited  at  the 'bar,  was,  money  to  be  laid  out 
in  land  to  be  settled  to  the  husband  for  life,  then  to  wife  for  life :  the 
husband  wanting  the  money,  it  was  paid  to  him ;  afler  his  death  a  bill 
was  against  the  trustees  to  oblige  them  to  refund  to  her,  because  she  was 
not  examined ;  and  an  absolute  decree  was  issued  a^inst  the  trustees  at 
flie  RolUi  but  when  it  came  before  his  Lordship,  it  was  compoun- 
ded 

(1)  1  Atk.  eiSt  and  Reg.  lib.  1739.  B.  IbL  Ifit. 
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(Rag.  Ub.  1749.  A.  fol.  619.) 

Satiffaction. — Teitator  being  under  an  obligation  to  pay  an  annuity  to  ,^.  P.  beqneatbi 

the  reaidue  of  his  ettate  for  the  benefit  of  hia  mother  and  JIf.  P.  for  life.    Thia  b  not 

to  be  eonaideredin  tatiafketion  of  the  annuity. 
Limitation  oTor  **afW  legitimate  heira**  too  remote,  unleae  capable  of  being  confined  to . 

the  period  of  the  party'i  death  (^2). 
The  court  leans  against  double  portions,  and  presumea  alike  or  greater  legacy  a  satisfkc- 

tion.    %  Vtm,  709. 
The  satisfkction  shquld  be  exactly  of  same  nature  and  certainty.    [See  Cowk  ▼.  Biraili9n% 

4Vea.391.  394.] 

(A)  J.  Barret  being  by  the  will  of  James  Pope,  to  whom  he  was  execu- 
txHT  (3),  to  pay  £300  o^r  ann.  to  his  aunt  Margaret  Pope,  devises  the  resi- 
due of  his  estate  to  his  mother  and  his  aunt  Margaret  for  life. 

On  a  bill  by  the  mother  the  question  was,  wheUier  this  moiety  of  the  re- 
sidue for  life  was  not  a  satisfaction  of  that  annuity. 

For  Plaintiff.  This  is  a  satisfaction ;  beine  more  than  the  £300  annui- 
ty. A  person,  by  virtue  of  his  estate  being  debtor  for  an  annuity,  charges 
by  name  of  residue  all  his  estate  therewith.  Suppose  he  gives  her  £S00 
ptr  anru  out  of  the  estate  of  Pope  ;  that  would  be  specifically  doing  it ;  and 

(k)  2  Vol.  37.  1  Brown,  481.  Ante,  S63, 126.  2  Vera.  258.  Pre.  Ch.228, 314.  2  P. 
Wms.  553.  Legacy  to  a  child  not  a  aatisfaction  of  a  bond  to  the  same  chUd«  the  bond 
babf  payable  before  the  legacjr.  1  Brown,  295.  The  value  of  a  beneficial  lease  |;rakited 
to  a  natural  eon,  not  a  satisfaction  pro  tanU  of  a  legacy  to  the  son  in  the  father's  wilU  they 
act  being  ^utdemgenerit.    1  Brown,  425. 


(2)flMaBte,9.    133. 

(S)  And  reaidatry  legalM,  R.  L. 
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it  is  dooe  in  effect,  thoi^h  not  in  words,  fiut  considering  it  as  a  debt  due 
from  executor  receiving  assets,  which  he  is  bound  to  paj»  supposing  hip 
had  given  security,  or  a  bond  for  the  paymeht  personally  of  £300  per  ann» 
and  gave  his  residuary  estate  during  life :  that  would  have  the  same  efiect, 
as  if  be  gave  an  annuity  to  the  yalue  out  of  the  residue :  but  it  is  out  of 
another  lund;  and  can  it  be  said  to  be  less  a  debt  from  him,  whether  he 
himself  gives  a  bond  for  it,  or  by  receiving  assets  makes  himself  debtor  for 
itT  A  sum  of  money  to  a  wife  has  been  held  a  satisfaction  for  arrears  of 
pin-money ;  though  only  recoverable  in  this  court  Lee  v.  D'Jrandaj  Feb. 
1746-7,  [Ante  L]  and  Door  v.  Geary,  June  12, 1749,  [Ante  255.] 
[  530  ]  are  applicable :  nor  could  be  intend  so  great  a  disproportion  be- 
tween his  aunt  and  mother,  as  will  be,  unless  this  is  admitted  a 
satisfaction.  The  intent  is  to  make  them  entirely  equal ;  and  they  seem 
joint-tenants,  and  a  survivorship  for  their  lives. 

For  Defendant.  No  intent  is  shewn,  that  what  is  given  should  go  in 
satisfkction  of  any  thing  defendant  is  intitled  to  under  her  husband's  will ; 
therefore  it  has  been  argued  from  the  nature  of  the  case,  wherever  satis- 
faction is  decreed,  it  must  run  on  all  fours :  and  in  many  cases  the  court 
has  doubted,  whether,  if  it  came  originally  before  them,  they  would  have 
gone  so  far.  It  is  beggmg  the  question  to  say,  he  intended  them  equal 
uiares;  for  it  is  so  only  in  the  residue  after  discharging  the  burthen. 
Though  the  residue  may  in  the  event  be  more  than  sufficient  to  pay  the 
annuity,  it  was  an  uncertain  and  precarious  benefit  In  the  cases  cited, 
what  the  executors  did,  was  part  of  the  performance  of  the  contract;  and 
the  performance  was  out  of  that  fund,  out  of  which  he  was  bound  to  make 
latittaction,  but  where  the  former  will  make  a  fund  liable,  and  the  latter 
takes  no  notice  thereof,  but  gives  a  moiety  of  the  whole  estate,  there  is 
no  instance  of  that  being  a  satisfaction.  In  construing  a  legacy  a  satisfac- 
tion, the  court  considers  it  as  a  debt  moving  from  himself;  as  a  satis- 
faction for  the  testator's  covenant:  but  never  where  he  is  obliged  to 
pay  by  reason  of  assets  in  his  hands,  where  the  debt  is  not  due  from 
oimsel£ 

Lord  Chancellor. 
I  am  of  opinion,  this  legacy  of  a  moiety  of  the  residue  of  his  personal  es- 
tate is  not  a  satisfaction  for  the  annuity.  No  case  is  cited  of  a  decision  in 
this  court  of  a  satisfaction  carried  to  that  extent,  which  indeed  in  this  court 
has  eone  a  great  way,  and  in  some  instances  has  been  a  Uttie  regreted. 
But  that  has  been  on  another  head ;  where  a  legacy  has  been  presumed  a 
satisfaction  for  a  debt  by  the  same  testator ;  the  objection  to  which  has 
b^n,  that  where  one  says  he  gives  a  legacy,  which  is  supposed  voluntary, 
it  is  pretty  hard  to  say,  he  meant  to  pay  a  debt  instead  of  that  But  this 
is  clear  of  that  objection ;  for  on  the  head  of  presumed  satisfaction  for  a 
portion  to  children  the  court  has  gone  a  ^eat  way,  where  one  is  dispos- 
mg  of  an  estate  anoong  his  children  and  his  family,  and  is  obliged  to  give  a 
portion  by  marriage  settlement,  and  has  given  a  like  or  greater  sum  by  w31 
(t) ;  the  court  leans  against  double  portions  or  provision,  tending  to  bring  a 

(ft  Ante  316.  Where  portions  aro  chftrged  on  an  estate  which  goes  to  the  eldest  sob, 
additional  portion,  on  conditions,  shall  be  like  laws  made  after  others,  and  shall  repeal  the 
former.  Per  Lord  Thurlow^  1  Brown,  296.  In  3  Atk.  66,  it  was  held  that  in  the  oase  of 
portions,  as  both  move  from  the  same  person,  the  eo  art  will  owiook  any  little  incvm- 
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greater  burthen  on  the  heir  of  the  family ;  but  this  is  not  of  that  kind.  The 
cases  cited  are  not  like  this  in  the  reason  of  the  thing.  In  Lee  v.  D^Arau' 
dOf  if  the  administrator  paid  the  residuary  part,  which  amounted  to  more, 
it  was  actually  a  payment  and  performance :  so  the  court  held  in 
Blandy  v.  Widmore  (1),  where  the  covenant  was  to  leave;  and  [  531  ] 
in  whatever  way  left  it  was  a  performance ;  so  is  Door  t.  Geary. 
There  is  some  land  of  uncertainty  in  cases  of  presumed  satisfaction  in  this 
court ;  and  it  may  be  difficult  to  reconcile  every  one  of  them.  3ut  Duffuld 
V.  Smithy  2  Vem.  258,  is  applicable :  there  was  a  difference  of  opinion,  and 
the  Lords  were  against  the  satisfaction ;  which  determinatipn  goes  a  great 
way  in  this  (Ar).  It  is  a  general  rule  of  satisfactions,  that  the  thing 'to  be 
considered  as  a  satisfaction  should  be  exactly  of  the  same  nature,  and 
equally  certain :  here  it  is  not  of  the  same  nature.  The  first  is  a  dear,  an- 
nuity of  £300,  the  will  a  moiety  of  the  residue  of  the  personal  estate,  whe- 
ther  more  or  less:  which  though  probably  it  would  be  more  than  suffici- 
ent, yet  it  was  uncertain  from  accidents,  if  be  lived  longer  after  the  wiU. 
It  is  said,  that  in  this  way  the  provision  for  the  aunt  is  greater  than  that 
for  the  mother,  which  is  unnatural :  that  will  not  be  as  moving  from  him  ; 
but  I  believe,  be  intended  it  He  owed  every  thing  to  this  uncle  (2),  and 
he. certainly  then  intended  to  be  bountiful,  to  make  an  addition,  and 
shew  a  respect  to  his  aunt.  Then  no  authority  is  to  restrain  it,  pr  that  the 
provision  by  the  husband  should  be  deducted  out  of  that  bounty  meant  by 
the  nephews. 

(/)  Next  a  doubt  was  made  on  the  will  of  James  Pope,  whether  a  limita^ 
tion  over  was  too  remote  and  Also  uncertam ;  he  having  devised  his  full  and 
whole  estate,  bank-stock,  &c.  to  his  nephew,  J,  Barrel,  and  his  legitimate 
heirs;  if  he  died  without  legitimate  heirs,  then  to  the  family  of  the  P9pes 
his  rdations. 

Lord  Chancellor. 
.  The  proper  construction  of  legitimate  heirs  is  heirs  of  his  body  lawfully 
begotten ;  for  if  to  him  and  his  heirs  lawfully  begotten,  that  would  be  heirs 
of  nis  body :  and  then  the  contingent  limitation  over  would  be  too  remote 
and  void  according  to  the  case  of  Lord  Beauclerk,  unless  there  is  something 
to  confine  it  to  the  time  of  his  death. 

branooi,  is  difference  of  the  time  of  payment,  and  cdliiider  one  as  a  aatitfaotion  for  the 
«th0r ;  whieh  nile  waaneogmsed  by  Aahharat,  Joatice,  in  1  Brown,  310,  and  aecording  to 
wbteh  he  decreed,  that  a  provision  by  will  waa  in  part  aatiafactioo  of  a  portion  by  aettlo* 
ment 

(Ji()SVo].63S.    2Vem.489.    2  Brown,  100. 

(0  2  VoL  121. 

(1)  P.  W.  324.    See  particularly  Mr.  Cox*8  notea  on  thia  cue, 
(2),yideA0te(3)ante. 
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PEIRS  V.  PEIRS,  Julj/  23, 1760. 

(Reg.  Ub.  1750.  B.  fol.  97.) 

Wtflta  (1).— 4*ftther,  te&ant  for  life,  proeored  hie  eon,  who  was  tentnt  id  tail,  to  joiB  m 
raiaiiig  money,  which  the  father  receiTed  aod  applied  to  hie  own  uee.  Decreed  Iq  mif 
onerate  the  eetate ;  the  ton  being  onlpr  in  the  nature  of  a  inraty  for  it  aa  the  debt  of  hia 
fktber.  Injunction  refueed  to  reatrain  the  father,  who  waa  without  impeaehmeat  of 
waate,  flt>m  remoTing  a  deal  floor  he  had  placed,  aod  young  oaki  he  had  planted,  break- 
ing up  nieadow«lana,  dtc  To  ground  auch  an  injonotion,  there  muat  be  warft  aad 
apoliation,  and  no  delay  in  applying  for  it 

(m)  Thx  plaintiflr  brought  an  original  bill  against  bis  father,  tenant  fer 
life  mthout  impeachment  of  i^aste;  to  have  £1000,  raised  and  settled  ac» 
cording  to  agreement ;  and  also  a  supplemental  bill  for  waste  committed  at 
a  bouse  in  Wells  by  the  father's  pulling  up  a  deal  floor^  and  removing  it 
to  his  house  at  Bradley  (which  was  said  to  be  like  pulling  down  a  mansioii- 
bouse,  as  the  case  of  liaby  Castle)  his  reoooving  some  young  oalo,  turmog 

meadow  into  plough-land ;  and  the  contrary. 
[522] 

Lord  Chancellor. 

it  18  very  unfortunate,  such  an  expense  should  be  created  between  a 
father  and  son.  The  clause,  without  impeachment  of  waste^  is  generaOr 
put  in  to  prevent  dbputes  of  this  kind ;  but  if  it  was  so  to  be  made  use  of, 
that  a  son  should  have  it  in  his  power  to  call  a  father  into  a  court  of  equi- 
ty for  every  alteration  he  makes  in  a  wall^or  an  avenue,  though  be  re- 
moves  the  trees  to  another  part,  and  so  of  the  house,  it  would  be  such  a 
fimd  for  disputes  between  a  father  and  son,  there  would  be  no  end  of  it ; 
and  it  would  be  better  for  the  public,  that  Raby  Castle  had  been  pulled 
down,  than  that  precedent  had  been  made.  It  is  not  an  immaterial  cir- 
cumstance for  the  defendant,  that  an  injunction  was  never  applied  fbr» 
which  is  always  done  on  such  a  bill  as  this ;  which  must  be  mamtained  on 
the  head  of  destruction  and  spoliation.  Beside  this  floor  was  placed,  and 
the  trees  planted,  by  the  father  himself:  therefore  if  no  more  in  the  case, 
I  would  dismiss  the  supplemental  bill  with  costs  to  be  taxed.  But  on  the 
original  bill  the  plaintin  has  an  equity  to  have  the  £1000  raised  and  settled, 
(n)  If  a  father  tenant  for  life,  wants  to  raise  a  sum,  and  gets  his  son  to  join 
for  the  security,  but  the  father  receives  the  money,  it  is  the  debt  of  the 
fiither,  who  will  be  bound  to  exonerate  the  son's  estate  from  this  incum- 
brance ;  for  the  son  will  be  considered  as  having  pledged  his  estate  for  that 
purpose :  just  as  if  wife  joins  with  husband  in  raising  money  on  her  estate, 
it  will  be  considered  as  pledging  her  estate  for  tha^  and  the  husband  is 
bound  to  exonerate  it. 

(m)  1  Brown,  169. 

(m)  Son  having  a  remainder  in  fee,  joins  hii  father,  tenant  for  life,  in  a  mortgage  to 
raiae  money  for  the  uae  of  the  father,  the  mortgage  not  being  paid  off  till  aJUr  the 
father's  bankruptcy,  the  son  cannot  prove  his  interest  under  the  eommaaaioD.    1 


(1)  See  Jiii9n  ▼.  Jishn^  ante,  S64,  and  the  refereneea. 
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CONYNGHAM  v.  OONYNGHAM,  July  81, 1750. 

(Reg.  Lib.  1749«  B.  foL  635.  IS?.) 

fUhearing^  the  former  decree  having  been  drawn  up  on  defendant*!  defaaU  at  the  hmrmg. 
DeTiM  of  ^  rtnU%pr^fiti  and  produce*^  of  Wett  India  estates  to  be  consigned  to  tnisteee, 
and  applied  by  them  in  disencumbering  an  estate  in  Scotland  of  debts,  and  also  in  pay- 
ment of  other  debts,  funeral  expences  and  legacies.  Held  on  rehearing,  that  saoh 
charges  could  only  be  paid  out  of  the  annual  perception  of  rente  andprqftte  ;  and  that  part 
of  the  former  decree,  which  had  directed  a  tale^  wot  reverted^  A  trustee,  with  notice  of 
his  appointment  as  such,  interfering  with  the  subject  matter,  cannot  repudiate  the  truet^ 
and  MQf  he  acted  merefy  at /actor  or  agent* 

RoBSRT  CovrvGHAM  devised  the  rents  and  profits  of  bis  plantation,  now 
in  lease  to  his  son,  to  three  persons  and  their  heirs,  on  certain  trusts,  one  in 
ScatlatutfOoe  in  St.  Christopher*S9  one  in  Ijondon. 

The  estate  being  by  decree  directed  to  be  sold ;  the  defendant  Coleman^ 
the  Lonthn  trustee,  petitioned  to  rehear  the  cause  for  that  reason,  and  next, 
because  he  was  thereby  made  accountable  for  the  rente  and  profits  of  the 
plantation,  which  came  to  him :  whereas  though  named  a  trustee  in  the 
will,  he  never  accepted  it,  nor  acted  as  such,  but  only  as  agent  or  factor 
for  Daniel  Conyngham^  the  testator's  son  and  heir  at  law ;  to  whom  he  had 
accounted,  and  therefore  he  was  not  bound  to  account  to  plaintiff  or  any 
claiming  under  this  trust  No  one  is  bound  to  accept  a  trust  aeainst  his 
will :  this  is  a  devise  of  the  receipt  of  particular  rents  and  profits;  they 
were  remitted,  not  to  defendant,  but  to  DanitU  who  was  in  Aiglandf  and 
put  the  bills  of  lading  into  the  hands  of  defendant  as  his  factor  to  dispose  of 
them,  not  under  the  will 

Lord  Chahcelloiu  [  523  ] 

A  court  of  justice  must  wink  extremely  hard  not  to  see  the 
ground  of  so  much  opposition  to  the  plaintiff's  clear  right,  and  the  hope  to 
toike  advantage  of  delay  from  the  persons  litigating  being  in  different  coun- 
tries, and  subject  to  di&rent  jurisdictions ;  and  it  is  incumbent  to  lay  hold, 
if  possible,  on  any  foundation  to  prevent  it 

As  to  the  first  complaint,  I  think  myself  not  warranted  from  this  will  to 
decree  a  sale.  This  happens  to  be  sometimes  attended  vntii  inconveni- 
ence; as  in  Ivy  v.  Gilbert ,  [2  fVilL  13.]  but  I  cannot  go  farther,  unless 
there  is  some  other  right  of  incumbrances,  &c.  The  direction  therefore 
for  sale  must  be  left  out,  and  instead  thereof  inserted,  that  all  creditors  of 
testator,  annuitants,  and  legatees  under  the  will,  may  come  before  the 
Master  to  prove  their  claims ;  for  they  must  be  paid  pari  passuy  as  it  is  to 
be  by  annual  perception  of  rents  and  profits. 

As  to  the  next,  if  the  case  is  as  defendant  insists  on,  he  is  not  liable  to 
account  in  this  manner ;  but  on  all  the  circumstances,  I  think,  the  court 
ought  to  take  him  to  have  acted  with  notice  of  this  trust,  on  the  foot  of 
it,  and  to  account  for  it ;  otherwise  it  would  be  a  very  dangerous  prece- 
dent :  for  if  the  court  should  lightly  give  way  to  whal  defendant  insists  on, 
the  consequence  would  be  to  open  a  door  by  collusion  between  the  heir  at 
law,  or  owner  of  the  estate  subject  to  the  charges  and  trusts  on  it,  and  the 
trustee ;  for  the  trustee  mieht  materially  act  and  dispose  of  all  the  profits 
of  the  estate,  and  yet  not  be  accountable,  but  the  cestui  que  trust  would 
Vol.  L  8  a 
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be  turned  against  the  heir  or  tenant  for  life  though  b  another  coontij. 
The  trustee  might  say,  he  did  not  act  as  trustee,  but  merely  as  agent. 
To  prevent  this  the  court  ought  to  look  very  narrowly  into  the  actsoi  per* 
sons  in  that  light,  and  see  whether  there  is  any  ground  to  afiect  him  with 
this  trust  The  defendant  has  been  in  a  great  connexion  with  Danitl  (I 
avoid  calling  it  collusion)  and  willing  to  do  what  was  most  favouraUe  for 
him.  There  is  a  plain  admission  of  notice  of  the  will ;  which»  if  it  amounts 
not  to  a  devise  to  those  three  persons,  I  know  not  how  to  construe  it. 
It  is  admitted,  a  devise  of  the  rents  and  profits  of  land  is  a  devise  of  land  ; 
but  this  is  said  to  be  a  devise  of  a  particular  rent.  Suppose  a  will  de- 
scribes it  as  a  particular  rent,  or  profits  of  a  particular  estate,  and  sup- 
pose it  is  mistaken  therein ;  as  if  here  was  no  such  lease  to  the  son ;  is 
there  an  authority,  that  this  direction  will  not  amount  to  a  devise  of  the 
rents  and  profits,  such  as  they  are  1  But  whether  here  is  an  express  de* 
vise  of  the  land,  or  only  a  power  and  authority,  still  it  is  a  trust  ior  defen- 
dant for  this  purpose ;  who  having  notice  of  this  will  and  plain- 
[  524  ]  tifils  claim,  and  the  whole  coming  in  bis  bands  by  the  deliveiy  over 
of  the  very  person  who  was  to  have  remitted  the  produce  to  him 
nominally,  it  was  incumbent  upon  him,  if  he  would  not  have  acted  a» 
trustee,  to  have  refused,  and  not,  going  on  in  this  ambiguous  way,  to  leave 
himself  at  liberty  to  say  he  acts  as  trustee  or  not  Instead  of  this  he 
goes  on  receiving  the  produce ;  on  this  foundation  he  is  directed  to  ac- 
count ;  and  1  will  hold  to  it,  and  not  leave  him  out  of  this  decree,  when 
he  has  acted  thus  merelv  to  put  the  plaintiff  to  diflSculty  in  coming  at  his 
fight  Having  notice  of  the  will  and  plaintiff's  demand,  and  substantial- 
ly done  the  directions  of  the  will  as  far  as  could  be,  in  receiving  from  the 
bands  of  Daniel^  without  telling  him  that  he  renounced  the  trust,  it  would 
be  very  dangerous  to  discharge  him,  and  leave  the  plaintiff  to  pursue  a 
remedy  I  know  not  where. 


GARTH  V.  SIR  JOHN  HIND  COTTON,  July  1760,  [and  February 

1758.] 

(Reg.  Ub.  1752.  A.  foL  24a} 

5.  C.  3  Atk.  761.  1  Diek.  183.  Ei  vide  pott  546.— Wute.— Timber.— Tenant  for  lile«— 
Tenant  for  jean^tc  without  impeachment  of  waste. — Tenant  in  tail  and  revenioner. 
Righta,  powen  and  dutiea  of  trutUet  to  preserve  eoniingent  remomdert.  Tenant  lor 
ninety-nine  years,  if  be  should  so  long  live,  *^  withnU  impeaehment  rf  voite^  except  m- 
hintary  toatte,^^  witli  remainder  to  trustees  to  preserve,  &c  then  to  hit  firtt  ten  m  tmX^ 
with  the  reversion  to  t^.  in  fee.  The  tenant  for  life  having  no  son  for  a  long  while, 
sells  timber,  and  divides  the  profito  with  A.  the  reversioner  by  agreement  between 
themselves.  The  former  has  afterwards  a  son.  That  son  ae  owner  of  the  inheritanee 
entitled  to  recover  what  A*  so  received  (1).  ' 

(o)Mr.  Garth  tenant  for  ninetj-nine  years,  if  he  so  long  live,  without  im- 
peachm^t  of  waste,  excepting  voluntary  waste,  remainder  to  trustees 
auring  his  life  to  preserve  contingent  remainders,  remainder  to  his  fint 

(•)  3  Atk.  751, 8.  C.    2  Eq.  Ab.  759.    Ante,  264, 476.    1  £q.  Ab.  40a 

■■■■■■■  r 

(1)  See  the  report  oontinned,  post,  646. 
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and  every  other  son  in  tail,  remaiuder  to  defendant  Sir  John  Hind  Cotton 
in  fee :  Garth  having  been  long  married  without  having  children,  enters 
into  an  agreement  with  defendant  to  cut  down  timber  on  the  estate,  and 
divide  the  profits  between  them.  He  has  afterward  a  son  by  another 
wife,  who  after  his  father's  death,  when  of  age,  and  having  suffered  a  re- 
covery, brings  this  bill  to  oblige  defendant  to  refund  £1000  received  by 
him  as  his  share  of  the  money  arising  by  sale  of  timber,  with  interest 

For  plaintiff.  There  is  no  particular  precedent  exactly,  as  the  case 
•tandi;  therefore  it  must  depend  on  general  principles.  The  question  is 
whether  they  had  a  right  io  cut  timber  ?  And  if  not,  whether  the  plain- 
tiff thereby  is  injured ;  which  is  necessary  for  plaintiff  to  shew,  and  that 
defendant  at  time  of  dbing  it  was  wilfully  guilty  of  an  injury  to  plaintiff, 
that  is,  the  unborn  children  of  Garth  ;  for  if  this  is  a  damage  without  an 
injury,  the  court  will  not  give  satisfaction. 

The  trustees  were  to  preserve  the  contingent  uses  of  every  thing,  that 
was  setlled.  To  avoid  a  perpetuity  was  Uiis  method  of  preserving  es- 
tates in  families  a  certain  time  by  inserting  trustees;  which  (said  to  be 
invented  by  Lord  Keeper  Bridgman)  has  been  since  extended  by  a  court 
of  ^equity.  If  trustees  joined,  the  court  would  make  them  liable  for  a 
a  breach  (1).  It  was  by  some  conveyancers  doubted  whether  the  trus-' 
tees  joining  could  harrwhich  came  first  in  Pye  v.  George, 
where  Lord  Harcourt  said,  that  destroying  contingent  remain-  [  625  J 
ders  was  a  wrong,  and  that  he  would  make  a  precedent  if  there 
was  none.  That  precedent  was  afterward  solemnly  made  xnMaruel  v. 
MinuU  where  a^court  of  equity  went  farther  than  ever,  holding  a  pur- 
.chaser  to  be  a  trustee  for  a  contingent  remainder-man.  Every  one  doing 
it  with  notice  is  affected  with  the  trust :  and  if  the  estate  is  got  into  such 
hands  .as  ka  be  iblk>wed  in  equity,  the  court  would  make  the  trustees  lia- 
ble in  the  breach.  Thus  it  is  on  inheritances  of  land :  a  tree  growing 
oa  the  estate  is  as  much  part  of  the  inheritance  as  a  house  or  the  land, 
and  M  to  the  person  interested,  selling  the  timber  is  as  much  to  Ihe  destruc- 
tion of  his  inheritance  as  selling  the  land.  Though  no  remedy  at  law,  the 
trustees  might  have  compbiined  in  equity,  that  they  were  to  preserve  the 
cootingent^reraaiiiders  which  might  be  in  etse  perhaps  in  a  year,  and  that 
the  court  should  not  suffer  the  present  tenant  for  life  to  be  guilty  of  that 
permisBive  waste,  because  it  is  a  prejudice  to  one  who  may  be  in  esse^  and 
was  intended  by  donor  to  have  that,  which  is  in  esse.  Though  no  prece- 
dent for  this,  yet  in  many  cases  will  the  court  prohibit  waste,  though  no 
action  of  waste  lies.  If  then  the  court  would  do  so,  as  being  a  wrong,  the 
trustees  neglecting  their  duty,  or  not  knowing  it,  will  not  alter  the  case  no 
as  to  prevent  that  satisfaction  consequential  to  an  injury. 

Lord  Chancellor.  u      u  i 

I  know  no  case,  where  the  trustees  might  bring  such  bill:  though  I 

have  heard  it  said  they  might;  and  if  this  is  so  m  case  of  a  donee,  it 

voidii  be  so  in  case  of  a  purchase. 

For  plaintiff.    In  case  of  a  purchaser  it  would  be  contrary  to  coxmm 

justice  if  the  trustees  might  not  brmg  such  hill;  for  then  a  man  m^ht 

immediately  destroy  the  settiement  he  had  made.    Several  injunctions 

(1)  VidtlOVtt.  S78,279. 
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have  been  granted,  where  no  action  of  waste  could  be ;  aa  in  case  of  an 
intermediate  estate  for  life :  Mo.  554,  where  it  appears,  he  in  remahider 
could  have  an  injunction  so  lone  ago  as  the  time  oi  R.  2.  for  waste  bj  the 
first  tenant  for  liie,  as  being  an  mjury  to  his  inheritance,  taking  away  part 
of  the  value  thereof.  It  is  also  an  injury  to  the  intermediate  remainder 
for  life,  and  as  it  takes  away  the  benefit  of  the  shade ;  so  that  on  bill  by 
either,  the  court  would  interpose,  and  not  say,  you  may  bring  trover; 
but  would  prevent  the  injury.  Had  this  been  the  case  of  an  infant 
in  ventre  sa  mere  intitled  to  the  inheritance,  undoubtedly  a  bill  would  lie» 
though  he  cannot  bring  an  action,  ejectment,  or  trover,  notwithstanding  he 
may  be  vouched.  Musgravey,  Parry,  2  Vem.7ll.  Then  there  is  no  reasoD 
but  that  a  person,  who  may  come  in  esse,  should  have  the  same  equity  as 
one,  who  has  a  bein^  of  a  month,  if  it  may  be  so  called.  [See  SUmifitld 
v.  Habergham,  10  Vts.  273.  2d  edit.]  In  Ahrahod  v.  Bubh  2  Sho.  09  (f), 
(though  a  book  of  no  authority)  is  cited  a  case  called  Lady  EvefiriV 

not  reported  in  print,  but  in  Lord  Nottingham^  manuscript; 
[  526  ]    where  it  was  said,  that  where  tenant  for  life,  remainder  to  toe 

first  son  for  life  without  impeachment  of  waste,  remainder  over, 
the  first  son  by  leave  of  tenant  for  life  comes  on  the  land,  and  sells  the 
trees,  he  was  enjoined  in  this  court  by  Lord  Nottingham  ;  though  there 
could  be  no  action  at  law  (2).  A  bill  may  be  brousht  by  the  patrcm  of  a 
living  to  prevent  incumbent  from  cutting  down  timber;  though  the  inte> 
rest  the  patron  has  is  very  little,  nor  any  remedy  in  point  of  law:  as  be 
cannot  enter,  or  seise  the  timber :  but  from  his  remote  mterest  in  the  thing 
in  possession  the  court  will  relieve,  because  the  law  does  not  eflectuaUy» 
and  will  not  say,  that  you  may  go  to  the  Bishop.  In  Fleming  v.  Fleming, 
July  19, 1744,  Bishop  of  Carlisle's  case,  tenant  for  99  years  if  he  so  long 
live,  remainder  to  trustees,  to  support  contingent  remainders,  remainder 
to  another  for  99  years,  if  he  so  long  live,  without  impeachment  of  waste, 
remainder  to  his  sons  successively  in  tail-male,  remainders  over ;  both  te* 
nants  for  99  years,  thinking  they  had  an  interest  together  to  cut  down,  be- 
cause the  second  had  a  right  to  do  so  if  in  possession,  agreed  to  sell  the 
timber  and  divide  the  profits,  as  here :  on  motion  for  injunction,  your 
Lordship  {^ranted  it:  holding  that  there  was  no  remedy  at  law:  and  that 
the  privilege  of  without  impeachment  must  be  considered  as  annexed  to 
the  estate,  when  it  comes  into  possession.  In  Litton  v.  Robinson  (3),  12 
December,  1744:  testator  devised  an  estate  to  his  eldest  son  and  bis  heirs; 
and  if  he  should  not  live  to  attain  twenty-one  leaving  no  issue,  devises  it 
to  his  eldest  daughter,  and  the  heirs  of  her  body ;  remainder  to  his  two 
other  daughters  successively  in  tail ;  the  children  were  all  in&nts :  the 
ton  within  two  years  of  twenty-one,  petitioned  to  cut  down  timber,  being 
for  his  benefit,  as  owner  of  the  mheritapce  though  subiect  to  that  contin- 
gent interest  to  his  sisters:  your  Lordship  refused  it;  but  left  him  to  do 
what  he  conid  according  to  law :  upon  that  the  parties  agreed,  that  some 
small  timber  should  be  cut  down,  and  then  a  bill  should  be  brought  by  the 
daughters  upon  their  contingent  interest  to  prevent  the  waste ;  which  was 
done :  and  though  that  was  a  remote  and  improbable  contingency,  the 

(1)  And  2  Freem,  55. 
(S)  l^de  in  Aston  v.  Atlmi,  ante,  264  and  396. 

<3)  3  Atk.  S09.    See  Mr.  Sanders'  edit  which  noticoi  a  differaace  betwMa  Uw  lepoft 
thtre  and  8.  C.  in  8  Vin.  Ab.  475.    See  also  10  Ves.  276,  S8t. 
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coart  thought,  the  felling  timber  should  be  stayed ;  not  that  the  defend- 
ant could  not  do  it  in  point  of  law:  ibr  he  bad  an  estate  of  inheritance; 
and  every  such  estate  carries  a  right  to  cut  timber ;  yet  did  the  court  re* 
strain  him,  and  said,  that  if  an  estate  descended  to  an  heir  at  law,  where 
an  executory  devise  was  depending,  that  heir,  notwithstanding  he  would 
have  the  l^al  estate  of  inheritance  in  the  mean  time,  till  the  contingen- 
cy happens,  shall  not  be  sufiered,  for  the  sake  of  those  persons  who  may 
come  to  be  interested  to  fell  in  the  mean  time.  But  the  defendant  is  not 
tenant  in  tail  in  possession ;  and  therefore  could  not  do  it,  though  no  soa 
was  born  at  the  time.  It  was  not  a  remote  contingency ;  and  it  was  de- 
termined in  Lewis  Bowleses  case,  [11  Co.  79.]  that  if  a  son  is  born,  the  es- 
tate shall  open.  If  then  there  might  have  been  that  preventative  remedy 
by  injunction,  there  ought  to  be  this  compensating  remedy  supposing  thie 
act  done.  But  it  may  be  said,  though /en  non  dtbmt^  faction 
valttj  for  that  by  the  severing  the  property  it  vested  in  defend-  [  527  ] 
ant  as  tenant  in  fee.  If  severed  by  act  of  God,  as  in  the  case  of 
IVelbtck  park,  [2  WiL  241.1  where  timber  blown  down  on  the  Duke  of 
JftwcaBtlt^%  estate,  it  would  oe  so  from  the  rule  of  law,  which  says,  that  a 
tree  lying  on  the  ground  shall  not  be  in  abeyance,  but  go  to  the  fint  own- 
er of  the  inheritance  who  might  maintam  trover  for  it:  but  this  is  not  so 
severed ;  for  they  knowingly  contrive  the  injury.  If  allowed,  it  will  be 
in  the  power  and  the  interest  of  tenant  for  life  to  bargain  with  a  remain- 
der-man though  ever  so  remote,  by  giving  something  he  could  not  he  inti- 
tled  to  at  all ;  which  would  encourage  these  collusive  agreements  {p).  So 
one  made  tenant  for  life  on  his  marriage,  reversion  to  himself  in  fee,  being 
intitled  to  all  windfalls,  might  immediately  strip  the  estate.  There  b  no 
a^cquiescence  ar  length  of  time  here ;  which  might  amount  to  waver  of 
right,  or  afford  presumption  of  evidence  in  doubtful  cases;  but  the  plains 
tiff  was  not  born  till  ten  years  after;  not  being  of  age  till  1745,  and  pur^i 
sued  it  recently.  There  is  no  difficultv  on  defendant  in  point  of  evidence 
from  length  of  time ;  but  if  there  was,  he  must  have  seen  it  could  not  have 
arisen  till  at  a  distance. 

For  defendant, — ^This  is  a  new  case  ;  and  as  admitted,  not  well  founded 
on  law,  so  neither  is  it  in  equity.  Defendant  on  application  by  plaintiff't 
father  agreed,  provided  reasonable  satisfaction  was  made  to  him,  not  to 
take  the  advantage  of  felling  the  timber,  which  he  might ;  the  bill  then  is 
not  proper  against  him  without  the  representative  of  the  father.  At  law 
no  writ  of  prohibition  or  action  of  waste  lay  against  tenant  for  life  or 
years,  as  the  parties  must  provide  for  that;  since  the  statute  otGloeeiter 
indeed  it  is  otherwise.  But  to  whom  could  defendant  be  responsible?  Not 
to  the  plaintiff  had  he  been  bom ;  for  in  point  of  law,  if  he  was  a  stran- 
ger (as  a  remainder-man  in  fee  is  as  to  privity  between  him  and  tenant  in 
tail)  he  was  liable  only  to  lessee  for  life  or  years,  who  was  responsible  only 
to  the  person  having  a  right  to  bring  the  action  of  waste ;  and  remedy 
was  left  over  against  the  stranger;  against  whom  the  action  of  waste 
could  not  be  brought ;  as  held  by  Lord  Coke.  Next,  this  is  a  personal 
tort,  which  dies  with  the  party,  who  alone  was  liable ;  then  it  would  be 
extraordinary,  if  the  representative  of  the  party  conunitting  waste  should 
not  be  liable,  then  the  defendant  (who  was  never  liable  to  the  person, 

(p)  1  Brown,  196. 
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who  could  bring  the  action,  nor  even  to  the  leasee  for  life  or  years,  if  living, 
as  the  waste  was  with  his  consent)  should  now  account  for  that  waste,  it 
18  admitted,  that  if  blown  down  or  cut  without  concurrence  of  defendant 
he  would  beintitled  to  the  benefit  of  the  whole ;  how  then  is  it  the  act  of 
defendant  ?    It  is  singly  the  act  of  lessee  for  life.    Suppose  the  lessee  had 

giren  defendant  so  much  money  not  to  take  the  benefit  of  it :  he 
[  538  ]  might  have  done  it  for  a  consideration,  or  for  none  at  all;  for 

why  may  not  one  renounce  a  right?  And  this  amounts  to  the 
same.  Though  this  court  will  interpose  to  prevent  waste,  yet  never  where 
the  estate  has  ceased  in  the  person  committing  it  In  Jesus  College  y. 
Bloom  (1).  19  MovembeTf  1745,  the  plaintiffii  had  made  a  new  lease  to 
another ;  and,  discovering  afterward  that  the  former  lessee  had  cut  down 
timber,  and  committed  waste,  brought  a  bill  against  him  for  account 
thereof:  your  Lordship  dismissed  it :  for  that  where  a  lease  determined* 
and  possession  was  quitted,  the  eourt  will,  not  decree  an  account ;  though 
where  the  lease  continues,  it  would  decree  an  account  of  waste  as  inciden- 
tal to  that  jurisdiction  the  court  has,  to  prohibit  and  enjoin  it  As  soon  as 
severed,  the  property  bek»)ged  to  defendant,  who  might  have  seised  it,  or 
brought  an  action  without  seising ;  for  the  father  certainly  had  no  other 
property  than  a  special  interest  in  the  trees,  while  they  continued  an- 
nexed. 

Lord  Chanobllor. 

Suppose  the  trustees  had  been  vigilant,  and  brought  a  bill  to  stay  this 
waste,  and  prayed  an  account  of  the  timber  so  feUed  under  this  agree- 
ment ;  I  think,  that  would  be  a  proper  bill :  and  if  the  court  had  made  a 
decree,  there  would  be  an  injunction  to  stay  the  waste;  and,  incident  to 
that,  the  court  may  decree  an  account  of  the  waste  already  committed : 
what  would  the  court  have  directed  to  be  done  with  the  money  raised  by 
the  timber  sold  (2)? 

For  defendant.  The  money  even  by  the  aid  of  this  court  would  be  de- 
creed to  defendant  Udall  v.  Udall^  Allyn^  81,  and  several  other  cases 
shews  that  the  very  cutting  vests  the  property  in  the  first  owner  of  the 
inheritance.  If  there  had  been  an  intermediate  vested  remainder  forlife» 
it  would  make  no  difierence ;  for  the  defendant  might  then  have  seised,  or 
brought  trover^  though  not  an  action  of  waste ;  and  after  death  of  the  in- 
termediate tenant  might  have  brought  waste  for  the  waste  in  life  of  that 
tenant  But  it  has  never  been  determined,  that  the  intermediate  estate 
of  the  trustees  should  bar  the  remainder  in  fee  from  an  action  of  waste,  or 
take  away  a  legal  right ;  which,  it  is  admitted,  that  would  not  do,  if  they 
were  bbwn  down.  This  estate  in  trustees  took  rise  on  political  consider- 
ations in  the  time  of  the  civil  wars  to  prevent  any  act  wrongfully  done  to 
put  a  period  to  the  estate:  and  being  created  to  one  particular  purpose, 
shouU  not  be  wrested  to  another,  or  take  away  a  remedy  given  to  the 
owner  of  the  inheritance  by  the  statute.  If  the  remainder-man  in  fee  by 
action  of  waste  recovers  the  place  wasted,  the  remainder  coming  in  issue 
cannot  recover  this  estate  vested;  as  held  in  the  case  of  Lincoln  College^ 

<1)  3  Aik.  f6S. 

(S)  See  Seudek  ▼.  Whi^fidd.  2  P.  W.  241  and  3  P.  W.  267,  8.  with  Mr.  Cox'i  wtt  1^ 
ihe  6th  €rff  1. 3  VoL  268.    ^uad  neta. 
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This  court  wiU  indeed  under  particolar  circnoMtances  at  the  instance  of 
tnuteei  hearken  to  complaints  by  them ;  and  haB  gone  so  far  in 
Mansel  v.  Manaet  (1)  as  to  declare,  what  its  sentiments  would  [  539  ] 
be  in  case  of  a  breach  of  trust,  where  the  trustees  joined ;  but 
suppose  they  had  joined  and  been  parties  to  these  articles;  they  wouM 
not  have  made  the  l^al  right  of  the  parties  in  the  timber  when  cut,  dif- 
ferent ;  but  they  did  not  join,  nor  file  such  bill  to  stay  waste ;  and  there  k 
no  instance,  where  the  court  ever  interposed  on  their  omitting  to  act  If 
by  such  omission  a  benefit  accrued  to  another,  the  court  never  interposes 
to  take  it  away,  there  being  instances  to  the  contrary :  as  in  Partridf^t  y« 
Pawlet  (2),  liiL  Vac.  1736,  before  your  Lordship,  where  plaintiff's  wife 
tenant  for  life  without  impeachment  of  waste,  being  a  sickly  person,  was 
going  to  cut  down  timber,  to  the  produce  of  which  she  would  be  intitiedi 
a  biU  was  filled  on  behalf  of  her  sister  to  restrain  her,  for  that  the  estate 
was  subject  to  debts  in  aid  of  the  personal,  which  would  probably  not  be 
sufficient  for  that ;  the  court  granted  the  injunction  (3).  But,  there  being 
no  deficiency  in  the  personal,  a  question  arose  after  the  wife's  death  be> 
tween  her  husband  and  administrator  and  the  sister,  at  whose  instance  the 
injunction  was  obtained  upon  an  untrue  suggestion,  whether  the  estate 
should  be  put  into  the  same  condition,  as  if  no  such  injunction  had  been 
granted?  The  court  expressed  an  inclination  to  do  so^  if  it  could ;  but 
though  it  was  a  very  hard  case,  and  a  misfortune  happening  by  act  of  the 
court  taking  away  a  power  annexed  to  the  tenant  for  life,  yet  as  an  inters 
est  was  by  that  means  attached  in  a  third  person,  the  court  did  not  think 
itself  impowered  to  take  away  that  right  Then  much  less  v^  the  eour^ 
where  by  the  non^opposition  of  the  trustees,  a  benefit  accrues  to  a  third 
person.  Whitfield  v.  Bewick,  [2  WUL  240.  3  Will.  267.]  b  a  little  defeo 
tively  rei>orted  (4).  It  seems  there  as  if  there  were  trustees  to  preserve^ 
dx.  and  if  there  were,  that  case  is  a  direct  authority. 

Lord  Chavckllor. 

Partridge  v.  PawleU  is  not  applicable  to  the  present  case. 

This  is  of  the  first  impression ;  of  great  consequence  and  importance  in 
point  of  precedent :  therefore  I  will  take  time  to  consider  of  it  [See  post, 
546.] 

(1)  tP.W.678. 
(tS  1  Atk.  467. 

fS)  BeiidM^th*  raforonees,  ante,  tee  Ltanadown  v.  JLonwlMDn,  1  Madd.  lUp.  US. 
(4)  Not  merely  lo,  ftul  foloflfy  mUtaktn.    8ee  Mr.  Coz^  note  to  the  6th  edit  of  P.  W. 
3  Vol.  f48. 


PARKER  V.  PHILIPS,  Auguit  1, 1750.  [  ^^  ] 

(Reg.  Lib.  1749.  B.  fol.  433.) 

At  the  Rolls. 

BUI  for  a  itriet  eettlemeat  after  long  acqoieacenoe  by  plaintilTe  aneeetor,  and  when  \m- 
poaeible  to  bar  the  remainder,  diemiewd. 

Edmoito  Parkbr  in  1679,  being  seized  of  a  very  large  real  estate,  on 
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the  marriage  of  \yiB  eldest  sod  George^  and  in  oonnderation  of  a  niarria|e- 
portion  he  was  to  receive,  settles  bis  paternal  estate  to  use  of  himselfKir 
fife;  remainder  to  trustees  for  two  hundred  years;  remainder  to  George 
and  the  heirs-male  of  the  body  of  him  and  his  wife ;  with  seveval  remain- 
ders over.  The  trust  of  the  term  was  declared  to  be  after  death  of  Ed- 
monds that  the  trustees  should  raise  £1500  by  the  profits  of  fines,  and  pay 
£500  in  six  months,  and  the  £I000  in  twelve  months,  to  such  person  ar 
he  should  by  his  will  appoint ;  and  if  no  appointment,  the  term  to  be 
void. 

He  had  another  son  7%oma«,  on  whose  marriage  he  advanced  him 
£9000,  which  was  afterward  laid  out  by  Thomas  in  purchase  of  lands. 

In  1680,  Edmond  made  his  will ;  directing  the  £1500  to  be  raised  and 
distributed,  as  to  £600  part  thereof  (which  alone  was  material  to  the 
present  question)  to  be  paid  to  Thomas  within  three  years  oi  his,  the  tes- 
tator's decease,  and  his  {Thomas)  settlement  of  the  lands,  (mentioning 
them  by  name)  purchased  by  Thomas^  on  the  heirs-male  of  his  body,  and 
in  default  of  such  isssue  on  the  right  heir-male  of  hun  the  testa- 
tor. 

Edmond  died  in  1691 ;  the  money  not  being  due  till  three  years,  £400 
part  of  it  was  paid  then  to  Thomas ;  and  a  receipt  now  produced,  signed 
by  him,  acknowledging  the  receipt  thereof  in  part  of  the  £600  given  him 
by  his  father  in  his  will.  In  1700  the  other  £200  was  paid;  and 
then  a  receipt  taken  of  £200  from  his  brother  George^  which  with 
£400  received  before  was  in  full  of  the  legacy  of  £600  given  by  his 
Other's  wilL  • 

ThoniOM  married  about  1676;  and  had  issue  male  and  female;  and 
the  issue  male  was  proved  to  have  existed  till  about  1705,  and  thai 
fciled.  Thomas  did  not  die  till  1742;  George  survived  him  about  six 
months. 

The  eldest  son  of  George  brought  this  bill  against  the  co-heirs  of 
Thomas  to  have  this  settlement  carried  into  execution;  by  which 
he  would  be  intitled  according  to  the  directions  of  the  will  as  rifht 
heir-male  of  the  testator ;  which  he  was,  as  well  as  heir  male  of  his 

father. 
[  531  ]       There  was  no  evidence  that  Thomas  ever  ofiered  to  make  the 
settlement,  or  of  hb  being  called  on  to  do  it 

For  plaintiff.  If  a  bill  had  been  brought  to  have  this  settlement 
made  at  the  time  the  £600  was  payable,  a  court  of  equity  would  have 
made  a  strict  settlement,  that  appearing  the  testator's  intent ;  fi>r  wher- 
ever it  arises  on  a  will  directory  of  a  settlement  to  be  made,  though  the 
will  is  conceived  in  the  terms  it  is  at  present,  the  court  will  direct  a  strict 
settlement,  if  testator  intended  it  Then  it  would  have  been  to  George 
for  life;  remainder  to  his  first  and  eveiy  other  son ;  and  the  long  acquies- 
cence of  tenant  for  life  will  not  bind  the  remainder.  Testator  intended 
the  eldest  line  of  his  family  should  be  purchasers  of  this  estate  under  the 
terms  and  condition  in  the  will,  which  is  a  condition  precedent ;  and  on 
condition  of  performing  that,  is  the  £600  taken ;  as  the  receipts  shew.  The 
£600  came  out  of  George^  estate ;  which  was  as  much  lessened,  as  the 
other  estate  was  advantaged  thereby. 

For  defendant.  Although  the  method  of  strict  settlement  was  first  in- 
trodaced  by  Sr  Orlando  Bridgman^  it  was  not  much  known  till  some 
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tinie  afterward  about  Lord  HarcourVs  time :  9o  that  these  last  fifty  years 
in  marriage  articles  (which  are  very  different  from  a  will ;  being  made  in 
consideration  of  marriage,  and  a  provision  for  fhildren)  the  words  heirs  of 
tht  body  have  been  carried  into  execution  in  strict  settlement  because  it 
was  thought  odd  to  give  the  husband  a  power  of  destroying  the  settlement 
absolutely ;  but  here,  it  being  done  twenty  years  before,  when  that  me- 
thod was  littleknown,  it  could  not  be  intended.  The  court  has  gone  a  step 
furtlier :  carrying  it  into  execution  in  strict  settlement  in  case  of  a  trust 
for  a  man  for  life,  and  afterward  for  heira  of  his  body  ;  but  never  farther. 
For  there  is  no  instance  in  case  of  a  will  of  a  limitation  for  life,  and  after* 
ward  to  heirs  of  his  body  that  a  cx)urt  of  equity  has  determined  it  to  be  any 
thing  but  an  estate-tail,  where  not  of  a  trust-estate.     Bale  v.  Colemany  2 
Vtrn.  670,  and  1  Will.  142,  has  been  allowed  by  every  Lord  Chancellor 
since,  and  particujiarly  by  Lord  Hardwicke  in  Bagshaw  v.  Spencer  [Ante, 
150.]  where  his  reasoning  turned  the  other  way,  and  determined  to  be 
only  an  estate  for  life  upon  its  being  a  trust ;  distinguishing  it  from  a  will 
where  no  trust  *  If  then  an  estate  tail  would  have  been  made  according 
to  the  words  of  this  will,  if  a  bill  had  been  brought  for  a  settlement,  a 
court  of  equity,  which  does  not  case  quieta  moverej  will  not  after  a  long 
acquiescence,  and  lying  by  fifty  years  seeking  the  benefit  of  this  contin* 
gency,  sufl&r  an  estate  to  be  disturbed,  when  this  might  have  been  cut  off 
As  to  the  condition,  it  is  either  to  prevent  an  estate's  vesting,  or  to  divest 
an  estate :  and  it  does  indeed  seem  a  condition  precedent :  but  every  con- 
dition is  to  be  taken  strictly.    Latch.  40,  2.  Leo,  335,  so  that  on 
bond  to  do  an  act  cxecuter  is  not  obliged  to  do  it,  because  it  is   [  532  ] 
personal    There  was  no  obligation  to  pay  the  £6CK)  till  the  act 
was  done :  and  the  not  doing  it  is  an  evidence  it  was  never  intended  to  be 
done,  and  because  it  was  of  no  use;  for  there  can  be  no  pretence  that 
this  pittance  should  be  settled  in  a  more  strict  manner  than  the  bulk  of 
the  estate.    Nor  did  George  think  he  had  a  right  to  demand  this  settle- 
ment to  be  made;  for  when  the  plaintiff  a  little  before  the  death  of  7%o- 
ma;  told  George  he  had  got  a  copy  of  his  grand-fa  therms  will,  by  which  the 
plaintiff  would  be  intitled  to  his  estate,  Creorge  said  no,  for  that  his  uncle 
was  tenant  in  fee  of  that,  having  purchased  it  to  him  and  his  heirs. 
Sir  John  Strange. 
This  is  a  case  of  a  very  extraordinary  nature :  and  if  the  plaintiff  is  in- 
titled,  the  court  will  reKeve ;  but  will  not  lend  assistance,  unless  such  title  ap- 
pears.   The  sum  to  be  raised  by  the  trust-term  was  not  to  be  distributed 
among  children ;  but  it  was  a  general  power  to  charge  the  estate  therewith. 
Though    this    estate    was   purchased  with   money  advanced  by    £d- 
mard^  it  appears  not  that  ever  any  settlement  of  it  was  made  by 
Thoman ;  and  it  kwks  as  if  understood  in  the  family  that  no  settle- 
ment was  made;  because  by  the  will  on  which  the  question  arises, 
the  father  put  terms  on   his  son :  which  he  could  not-  if  the  estate 
had    been  under  settlement  before :    but  he   considered  it  as  in  his 
power  at  that  time.    It  does  not  appear  either  way  as  to  the  terms  men- 
tioned in  the  will :  there  being  no  evidence  that  Thmnad  ever  offered  to 
make  the  settlement,  or  of  his  being  called  on  to  do  it    To  judge  on  the 
whole  circumstances  of  the  case  other  matters  are  introduced,  and  evidence 
laid  before  the  court  giving  an  account  of  the  situation  of  this  family  during 
the  seveial  periods.    There  being  issue-male  of  the  body  of  Thomas  at 
VoL  I.  3R 
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the  fiine  of  the  pajment  of  the  money,  it  is  jprobably  accounted  fcr,  wfajr 
no  demand  of  tne  settlement  was  made,  while  that  issue  subaisted:  but 
not  so  probablj,  that  it  would  not  have  been  set  up  afterward,  or  bSnie 
of  the  is8U6-ma^  if  proper  to  be  insisted  on.' 

First  as  to  the  construction  to  be  put  on  the  will,  on  the  conditioo'or  pro- 
viso for  settlement  of  land.  Suppose  at  the  time  the  money  was  to  be 
paid  by  George  he  had  insisted,  as  he  might,  on  the  settlement  beiK  ac- 
tually made  before  he  had  advanced  the  money;  so  that  they  had  been 
adversary,  and  Thomas  forced  to  come  into  this  court  for  the  payment; 
the  court  would  not  have  decreed  it  without  performing  the  terms  of  the 
will;  and  as  this  will  is  penned,  would  never  have  considered  it  a  proper 
execution  for  Thomas  to  have  Riadc  hfmself  tenant  in  tidl  directly :  be- 
cause by  the  words  he  is  not  to  settle  it  to  himself  and  the  heirs-male 
of  his  body,  which  difiers  it  from  all  the  cases  cited:  there 
[  533  ]  being  no  provision  at  all  of  what  sort  of  estate  he  should 
have  himself:  therefore  he  cannot  be  said  to  perform  that 
condition  by  making  himself  tenant  in  tail,  by  which  he  might  inmie- 
diately  have  cut  off  the  heirs-male  of  his  body;  so  that  to  have  set* 
tied  it  effectually  he  could  only  have  interposed  his  own  estate  for  Ufe; 
because  during  his  life  it  could  not  be  known  who  would  be  heirs-male  of 
his  body ;  but  that  would  be  all.  But  on  the  next  provision  I  cannot 
think  with  the  plaintiff,  that  George  under  this  will  should  be  made  only 
tenant  for  life.  It  is  to  the  right  heirs-male  of  him  the  testator:  but  Gtorgt 
and  his  issue  were  not  particularly  in  view  at  that  time.  In  the  settle- 
ment  Edmond  himself  made  he  had  not  made  George  for  life,  remainder  to 
his  first  and  every  other  son,  but  tenant  in  tail,  remainder  over  to  the  other 
brothers  in  the  same  manner;  and  had  a  mind  to  connect  this  to  the  rest 
of  the  estate,  which  would  have  been  the  settlement  the  court  would  have 
directed,  had  this  been  litigated  at  the  time  the  £600  was  payabteor  de- 
mandable. 

Then  as  to  the  acquiescence  of  George  from  the  death  of  his  father  and 
payment  of  the  money ;  supposing  him  tenant  in  tail ;  for  if  he  bad  only 
an  estate  for  life,  no  acquiescence  of  his  could  bind  his  issue.  There  was 
no  occasion  to  pomt  out  George  or  any  other,  but  let  the  remainder  fall 
where  it  would.  U  George  was  mtitled  to  have  called  for  that  settlement, 
and  never  thought  proper  to  do  it,  (which,  while  issue-male  subdsted,  is 
accounted  for ;  as  they  might  on  coming  of  aee  have  suffered  a  recovery, 
and  barred  the  remainder  to  rieht  heirs  of  ESmond)^  his  not  setting  it  up 
afterward  on  failure  of  issue-male  shews,  he  understood  that  this  estate  not- 
withstanding the  receipt  of  the  £600  was  to  remain  in  the  family  of  7%o- 
fnas^  and  as  a  provision  to  be  disposed  of  by  him  for  the  rest  of  his  fanul^ 
as  he  should  think  proper :  and  that  he  understood  it  so,  appears  from  his 
answer  to  the  plaintiff;  which  he  never  would  have  made,  if  he  ever  in- 
tended to  have  it  set  up.  The  length  of  time  is  indeed  very  matmal ; 
and  it  would  be  of  very  mischievous  consequence,  if  a  demand  of  this  na- 
ture at  such  aidistance,  which  plaintifl's  ancestor  never  insisted  on,  but 
seemed  to  have  waved,  should  be  allowed  to  the  total  didierison  of 
every  other  branch  of  the  family :  there  being  no  other  provision  if  stiipt 
of  this  estate,  for  which  the  bill  is  brought  The  court*  cannot  indeed 
weigh  the  propriety  of  demands  of  this  nature,  and  say,  it  is  hard  to  strip 
a  person  of^that  little  by  one  who  has  a  great  estate.    If  a  clear  right,  it 
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must  depend  on  the  honour  and  conscience  of  the  person  nmking  the  de« 
mand :  but  the  only  use  I  make  of  it,  is,  that  it  induces  me  to  thmk;  this 
was  from  the  circumstances  of  the  family  waved,  and  probably  out  of  com« 
passion  to  his  brother. 

It  is  t^  hard  therefore  to  decree  this  for  the  plaintifiC  who   [  534  ] 
comes  now,  after  it  is  impossible  to  bar  it :  much  less  will  I  decree 
the  £600  to  be  repaid.    So  that  the  bill  must  be  dismissed  (1). 

(1)  Butwiihauteoiit*    R.L. 


ATTORNEY^ENERAL  v.  WHORWOOD,  August  2, 1750. 
WHORWOOD  V.  DNIVERSITY  COLLEGE,  OXFORD. 

(Reg.  Ub.  1749.  A.  foL  852.) 

Dmw  to  a  ooDege  not  for  academicml  or  colle^ate  purpoiet,  bat  morely  to  make  tee- 
tator*e  bonee  unalienable,  and  that  one  of  the  Mows  ehoold  live  in  it  for  erer.  Lord 
Bardwieki  fint  thought  it  queetionable  whether  thii  was  a  charity  under  the  43d  of 
MUtM.  and  whether  a  good  devise  under  the  mortmain  act ;  and  it  was  afterward  detor- 
mined  to  be  Toid.  Right  of  the  crown  to  direct  the  usee  of  an  improper  cha- 
rity (1). 

Baron  and  feme.  Husband  reoeiving  proceeds  of  a  sile  of  wife's  estato«  and  promising  by 
a  note  or  receipt  to  lay  it  oat,  parsuant  to  trusts  relative  to  other  property ;  this  noto 
held  evidence  of  the  agreement  antecedent  to  the  sale,  and  estates  purchased  after* 
wards  by  the  husband  were  held  to  be  bound. 

Pleading.— Interrogating  part  of  a  bill  must  be  supported  by  a  substantive  charge  (S). 

£xeepttons.  Voluntary  deeda  good  against  representatives,  if  the^  amoiirU  to  a  eon^UU 
comoeyonet  or  tranter. 

If  husband  can  lay  hold  of  wife's  estate  without  aid  of  equity,  he  is  not  compelled  to  id- 
tie  it,  otherwise  where  he  cannot  (3). 

Pleading — Charge  and  interrogatories  of  a  bill. 

Voluntary  agreement  by  husband,  good  against  his  executors,  thoogh  not  against  credi- 
tors. 

Puchase  of  copyholds  not  generally  considered  as  a  performanee  of  a  corenant  to  pur- 
chaee  and  settle  lands. 

Captajv  Thomas  Whorwood  on  his  marriage  with  a  daughter  of  Sir  J^ 
cholas  Waittf  being  to  receive  a  large  portion  with  her  agreed,  that  it 
should  be  settled  for  her  benefit  for  life ;  and  afterward,  if  no  children,^  it 
was  to  come  to  himself.  Afterward  on  the  death  of  a  sister,  an  accession 
of  fortune  came  to  her,  to  arise  by  sale  of  her  father's  estate;  which  was 
vested  in  trustees,  who  were  to  raise  certain  sums  of  money  out  of  the  es- 
tate, and  afterward  to  divide  the  residue  among  his  three  daughters.  She 
joined  in  levying  fine  for  a  sale  of  this  estate.  JFfenry  Halsejff  a  trustee  in 
the  marriage-articles,  and  who  had  married  the  third  daughter,  acted  in 
the  sale,  and  received  the  whole  purchase  money:  not  only  his  wife's 
share,  but  that  of  Mrs.  tfhorzoood.  Captain  Whorwood  gave  a  receipt  to 
Halsey  for  his  part  of  the  purchase  money  paid  for  the  estate;  which  he 
thereby  promised  and  agreed  to  lay  out  pursuant  to  the  trust  reposed  in 
Halsty. 
'   By  nis  last  will  he  devised  the  remainder  of  his  real  and  personal  estate 

(1)  6ee  Moggridge  y.  ThaekweU,  7  Ves.  36,  and  the  eases  thero  commented  on. 
it)  See  post,  538.    Ifitf.  46.  and  6  Vcs.  62. 
^  Seel  FMb.Tr.Eq.96,96.alsolOVei.  90. 
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to  the  college ;  and  by  a  codicil  annexed  particular  regulations,  viz,  (1) 
that  if  there  be  a  senior  fellow  of  the  college,  who  roust  be  a  divine,  of  the 
age  of  forty,  in  all  respects  of  good  repute,  he  shall  be  the  possessor  of  all 
hjs  estate,  and  furniture  of  his  house  at  Denton^  to  keep  it  in  repair ;  not 
to  fell  timber  without  consent  of  the  college ;  to  live  in  his  house  hospita- 
bly ;  and  sometimes  give  entertainment  to  the  poor ;  to  distribute  condiaVs 
and  drugs  to  them,  when  needful ;  to  give  to  them  some  books  and  pam- 
phlets of  good  morals  and  piety ;  and  to  give  an  "innual  entertainment  to 
the  fellows :  if  he  prove  dissolute,  then  the  election  to  be  void,  another  and 
proceeded  ta 

On  the  information  at  relation  of  the  college  it  was  argued  that  a  devise 
to  a  college  generally  is  always  considered  in  this  court  as  a  proper  chari- 
table disposition  ;  because  they  are  bodies  of  universal  extent  and  benefit 
to  mankind :  it  was  therefore  on  the  most  valuable  consideration.    What 
followed,  were  only  regulations  by  the  testator,  in  which,  if  any  difficulty, 
they  might  be  settled  by  proper  authority ;  and  though  some  of  them 
should  be  absurd,  that  would  not  make  the  devise  to  the  college  void. 
The  directk>n  for  taking  care  of  the  poor,  being  confined  to  a  particular 
district,  is  not  like  Colonel  J>hrton^s  will ;  which  was  to  take  care  of  the 
poor  and  lame,  halt  and  blind,  in  general.    But  this  being  now 
[  535  ]   established  to  be  a  valid  will  in  point  of  law,  the  particular  direc- 
tions and  regulations  will  not  make  it  void 
Against  this  it  was  insisted,  this  was  no  devise  to  a  charity,  or  to  a  su- 
perstitious use.     If  this  is  to  be  established,  it  is,  as  this  court  represents 
the  crown ;  on  which  this  applicatk>n  is  made  to  give  an  approbation  of 
this  charity  under  testators  regulations.    Is  this  such  a  sort  of  use^  as 
ought  to  be  established  by  a  court  of  equity  for  ever  1    The  43  E/iz.  c. 
4.  has  made  good  devises  to  colleges  upon  an  encouragement  for  learning ; 
if  this  is  a  devise  of  that  nature,  it  would  be  within  that  statute,  which  has 
defined  what  shall  be  a  charitable  use.    Though  some  uses  not  exactly 
within  those  words  have  been  determmed  within  the  statute ;  as  the  leav- 
ing money,  or  an  estate  for  maintenance  of  a  preacher  (which  from  its 
own  nature  is  so,  as  for  the  propagation  of  religion),  yet  are  they  very 
few ;  for  other  purposes  have  been  endeavoured  to  be  brought  within  it, 
which  have  been  refused ;  2  Fiern.  487,  and  some  uses  that  were  indiffer- 
ent in  themselves,  or  for  benefit  of  mankind  in  general :  2  Salk.  605. 
Though  this  is  to  the  college,  and  the  estate  vests  in  it,  it  is  not  for  the 
benefit  thereof  in  general  as  a  body,  but  for  particular  purposes  in  the  an- 
nexation to  his  codicil,  which  he  calls  his  regulations;  which  is  only  giv- 
ing bis  estate  in  mortmain  to  a  person  to  live  on  it  in  the  manner  the  ow- 
ner should  have  done.    The  duty  is  to  be  beneficial  to  the  poor  in  some, 
not  in  any  certain  degree.    To  live  hospitably  is  the  duty  of  every  one, 
who  has  a  good  estate.    He  is  to  continue  still  a  senior  fellow,  nor  to  do 
any  act  which  shall  avoid  his  fellowship.    In  this  college  celibacy  is  re- 
quired, and  residence ;  whereas  the  nature  of  this  institution  is  to  draw 
him  firom  the  college ;  which  is  not  for  the  benefit  of  learning  within  the 

(1)  "•  The  eodicil  directed,  that  the  college  tbould  never  tell,  chan^,  or  otherwise  elien- 
•*  ate,  the  donation  of  the  manor  of  Denton,  or  any  part  of  the  landi  and  tenemenUthere- 
**  to  belong:ing,  from  the  purpoiet  intended ;  which  were,  that  if  there  ehoold  be  a  aeoior 
««  fellew,**  &c  iLc.  Tai  in  the  report)  One  of  the  purposes  was,  ^  to  give  entertainment  to 
**  tjif  ^poor  and  needy  from  the  adjacent  part*"  The  bequest  was  aOsrwards  deelared 
woid  by  Lord  JforthingUm^  C. 
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statute  of  Eliz»  nor  has  it  any  tendency  to  religion.    The  only  thing,  hav- 
ing a  turn  towards  charity,  is  the  entertainment  of  the  poor ;  which  is  not 
an  act  of  charity,  (although  relieving  their  necessities  is),  but  rather  luxu- 
ry :  besides  it  is  only  to  be  done  sometimes,  quite  unlimited/    The  adding 
a  tincture  of  charity  merely  to  make  that  good  which  otherwise  would  he 
void,  will  nolt  do.    There  is  indeed  a  clause  in  this  will,  which  might  be  in- 
terpreted to  be  a  devise  of  the  advowson  of  the  college,  and  the  estate 
given  b  augmentatbn  of  the  advowson ;  the  clause  is  ''  in  case  of  vacan- 
cy by  death  or  otherwise,  the  next  successor  should  officiate  as  parish 
minister,  and  so  on  from  one  to  the  other."    The  general  word  his  estate 
will  indeed  carry  the  advowson ;  but  testator  only  meant  a  voluntary  offi- 
ciating, till  the  living  was  filled.    He  is  never  named  in  the  will  incumbent 
oT  the  living,  but  possessor  of  this  estate.    The  trust  is  to  take  effect  imme- 
diately on  death  of  testator's  wife,  whether  it  was  then  vacant  or  not    If 
he  proves  dissolute,  the  college  is  to  deprive  him ;  but  by  aug- 
menting a  living  a  power  of  deprivation  cannot  be  given  to  any    [  536  ] 
other  than  the  bishop  of  the  diocese.    This  will  may  be  void  for 
the  uncertainty  in  tpe  method  of  electk>n. '  When  a  man  will  settle  his 
estate  in  this  odd,  whimsical  way,  the  court  ought  not  to  establish  it ;  it  is 
locking  up  property,  which  is  against  the  policy  of  the  law  of  Ewland. 
The  court  has  refused  carrying  into  execution  a  particular  turn  ofmind, 
though  it  was  not  a  superstitious  or  illegal,  but  an  indifferent  use :  as  to 
feed  sparrows,  &jc.  especially  as  this  is  for  ever.    It  would  be  a  reproach 
to  a  court  of  justice  and  policy  of  the  nation  to  suffisr  keeping  up  for  ever 
a  trust  for  such  a  purpose  as  that  or  as  this,  which  i»  only  a  charity  ad 
Ubtndum  et  edendum.    In  ^Homey-General  v.  OakaveVy  February   1736, 
the  Master  of  the  Rolls  established  a  stipend  given  to  keep  up  an  organ  and 
for  the  organist ;  but  as  to  £40  per  antu  to  the  choristers  he  refused  it :  on 
appeal  your  Lordship  affirmed  the  decree ;  as  the  choristers  never  were 
allowed  in  parochial  churches. 

Lord  Chancellor  said,  what  he  went  on  was,  that  it  was  contrary  td'the 
constitution  of  the  church  of  Eingland  to  have  them  in  parochial  churches ; 
and  that  they  would  be  under  no  rule  of  government  as  they  are  in  other 
churches;  and  the  law  would  not  allow  they  should  be  under  the  govern- 
ment of  the  heir  at  law • 

If  this  is  no  charitable  or  public,  but  a  superstitious  use,  it  results  to  the 
faeir  at  law,  Sir  James  Markham.  The  legal  estate  vests  indeed  in  the  col- 
lege :  but  a  corporate  body  may  be  a  trustee.  Superstitious  uses  go  to 
the  King  by  st.  H.  8.  not  for  benefit  of  the  crown,  but  to  dispose  of  Oiem 
to  other  charitable  uses  of  the  like  nature.  Their  vesting  in  the  crown 
3S,  from  their  being  all  good  uses  as  religion  stood  befi>re  the  reformation; 
but  that  is  the  case  only  where  it  is  really  a  superstitious  use ;  for  where 
it  is  an  improper  or  illegal  use,  as  this,  it  is  void,  and  vests  not  in  the  crown 
(1):  as  in  the  case  of  OaAaver,  who  enjoys  the  land  free  from  the  £40 per 
ann,  the  court  not  directing  it  to  be  given  to  the  crown. 

Lord  Chancellor. 
If  this  is  do  charity,  there  is  no  ground  for  the  information  in  the  name 
of  the  Attamtjf^eneral  at  the  rektion  of  the  college  on  a  devise  to  the 

(1)  BMlMirafertotfaseontrMy,  Amb.2S8.tiid7V6s.  76,  77.  Moggridge  r.  ThaehptOy 

T  yM.3a,dus. 
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coll^  only ;  for  such  informatioD  can  be  supported  on  the  foot  of  a  chari- 
table use.  On  a  general  devise  to  the  college  without  more,  the  college 
being  a  bo^  capable  of  taking  must  sue;  the  AU&me^'GeMral  having 
nothing  to  do  with  it;  and  it  is  onlj  before  meon  that  infaiina- 
[  537  ]    tion. 

Ab  to  the  trust,  created  by  these  regulations  on  the  devise  to 
the  college,  1  will  give  no  opinion  at  present :  it  is  a  matter  deserving 
consideration,  and  shall  come  before  the  court  on  all  the  drcumstances  of 
the  case.  The  establishment  of  learning  is  a  charity ;  and  so  conndered 
on  the  statute  of  Eliz.  A  devise  to  a  o<3lege  generally  for  their  benefit 
to  increase  the  foundation  and  advance  die  end  of  the  institution,  to  aug- 
ment a  Headship  or  FellovirBhip,  or  a  new  one,  is  a  laudable  charity,  and 
deserves  encouragement ;  and  therefore  they  were  excepted  out  of  9  G.  2t^ 
but  this  is  not  a  devise  of  that  kind  for  academical,  cell^iate  purposes : 
but  only  to  establish  somebody  to  live  at  his  house  at  DenUm  foir  ever,  and 
to  make  his  eirtate  unalienable ;  answerii^  no  good  to  the  college  or  the 
public,  so  fiir  as  it  appears  at  present  It  is  necesmr  therefore  for  the 
court  to  consider  materially,  what  may  be  the^efect  and  operation 
thereof;  how  far  good  in  itself;  and  if  not,  what  may  be  the  consequence 
of  it,  as  to  any  power  in  the  crown  to  give  direction  to  the  use  of  a  chari- 

Sr  improperly  provided  for  in  itself;  as  was  done  in  Mtome^'General  v. 
axter  (2),  yem.  248,  where  Lord  M)rth  held,  the  trust  did  not  result 
to  the  heir  at  law,  the  crown  havine  power  to  direct  in  what  manner  it 
should  eo;  and  it  was  directed  to  Chelsea  College*  On  a  rehearii^  (be> 
fore  which  the  act  of  toleration  passed)  the  court  held,  the  charitable  use 
was  not  contrary  to  law;  and  reversed  the  decree :  but  nothii^  was  said 
against  his  opinion,  that  the  power  of  directing  came  to  the  crown,  if  the 
trust  was  not  supportable  as  a  charitable  use :  But  this  I  will  not  deter- 
mine now,  it  fiuly  deserving  consideration;  and  it  is  necessary  to  know 
the  efiect  of  the  devise  itself;  how  far  his  direction  for  fixing  a  senior 
Fellow  and  providing  for  him  in  this  manner  is  inconsistent  with  the  con- 
stitution of  the  collie  as  to  residence,  &c.  for  if  so,  it  is  contrary  to  the 
intent  of  this  trust ;  which  was,  that  he  should  be  a  continuing  Fellow  of 
this  collie,  not  barely  when  he  is  elected.  Then  a  point  will  arise,  if 
this  is  not  a  good  charitable  use  within  43  Eliz.  it  will  stand  as  a  devise  to 
the  coU^  generally  ;  it  will  be  to  a  body  capable  of  taking ;  which  will 
depend  on  tiie  power  they  have,  to  take  in  f?ior/mam,  and  it  is  necessary 
to  DC  inquired  into,  how  far  they  can  do  so,  that  the  whole  may  be  before 
the  court  when  the  trust  comes  to  be  determined.  The  Master  there- 
fore must  inquire  into  that,  and  whether  the  regulations  are  inconsistent 
with  the  collie-statutes ;  and  reserve  the  consideration  of  the  validity  and 
operation  of  the  trust  till  after  the  report 
The  next  consideration  was,  what  related  to  Mrs.  Whwrwood^  testator^s 

(S)  It  seems  settled,  that  where  the  purpoee  of  an  intended  charitable  pSt  is  either  eon- 
trarj  to  law,  or  too  general  and  indefinite,  the  disposition  is  in  the  King,  by  sign  manual. 
The  contrary  position  therefore,  contended  in  the  argument,  supra,  is  not  correct  The 
Attomesf'Oeneral  v.  Baxter^  is  thus  mentioned  in  Lord  HardwUktU  notes :  "  The  decree 
*^  was  reversed,  not  upon  any  thing  oontredieting  the  general  prmdple^  reported  to  be  stat- 
*^  ad;  but  because  fit  was]  really  a  legacy  to  rixty  particular  ejected  ministers,  to  be  nam- 
^^edbjf  Baxter^  and  [the  same]  as  a  legacy  to  those  sixty  individuals.*'    Vide  per  Lord 
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uridow:  piiiicipalljaa  what  wbb  to  be  laid  out  for  her  beDefitunder  the 
nminige^urticlesy  or  under  mj  agreement  of  the  hosband.  She  bj  her 
citMt  bfll  demanded,  not  oiilj  to  have  a  settlement  on  her  for  life 
«f  tiie  estate  at  Denion,  wUch  had  not  yet  been  settled  accord-  [  538  ] 
JDg  to  (he  articIeSf  but  aJso  to  have  the  lands  and  tenements  pur- 
chased witih  flie  d^are  she  was  intitled  to  out  of  her  father's  estate  (which 
vrm  agreed  by  the  articles  to  be  settled)  and  also  diat  share  which  came 
to  her  on  deau  of  her  sister,  so  settled ;  insisting  that  by  the  note  her  hus- 
band gave  to  IhheVf  there  was  a  declaration  of  trust,  or  at  least  an  en- 
gagement binding  him  and  all  claiming  voluntarily  under  him,  that  the 
whole  money  should  be  laid  out  according  to  the  trust  in  those  articles ;  it 
extending  to  the  whole,  there  was  some  consideration  for  it ;  it  was  a  rea- 
sonable act.:  if  he  had  come  to  have  a  sale  of  that  trustestate,  and  that 
the  share  arising  from  the  sale  belonging  tohis  wifepaid  to  himself,  the  court 
would  not  have  let  him  had  it,  if  the  wife  or  her  friends  had  insisted  there 
was  a  narrow  provision  made  on  her  on  the  marriage,  and  therefore  a  fur- 
ther settlement  should  be  made. 

This  was  not  opposed  as  to  her  father's  lands ;  but  it  was  insisted,  she 
was  not  intitled  to  have  the  benefit  of  the  other  part  arising  from  her 
sister's  death,  by  settling  it  in  like  manner ;  because  not  wittiin  the  ar- 
ticles, not  sufficient  proof  of  any  such  agreement  extending  to  that  as  would 
bind  those  in  his  place :  nor  sumdeatly  put  in  issue,  if  their  was  aay  new 
a^eement  for  that ;  the  bill  putting  in  issue  only  the  articles,  and  ttie 
rights  arising  under  them,  and  nothmg  of  this  note.  It  is  to  be  confined 
to  trust  in  the  articles:  the  wife  levigd  a  fine  before  the  money  came  into 
the  hands  of  the  trustee :  then  the  money  coming  in  lieu  of  the  estate  is  ab- 
solutely the  husband's,  and  the  court  will  not  safkr  the  person  into 
whose  hands  it  comes  to  retain  it,  and  say  a  settlement  should  be  made  on 
the  wife. 

Lord  Chaitoellor. 
(f )  It  has  unfortunately  happened,  that  the  aflfection,  which  at  first  sub^ 
sisted  between  the  husband  and  wife,  did  not  continue ;  and  she  has  been 
hardly  used ;  which  though  it  will  not  alter  the  justice  of  the  case^  is  a 
reason  that  things  should  not  be  taken|against  her  in  a  strict,  harsh  con- 
struction. The  note  is  not  strictly  put  in  issue;  but  sufficiently  for  this 
purpose ;  and  it  would  be  to  no  puipose  to  put  this  oflfon  any  such  defect 
so  as  to  require  a  supplemental  bQl,  if  I  should  be  clear  in  the  point  <tf 
right,  as  1  am.  Though  there  is  no  particular  chaise  in  the  bill,  jet  in 
the  interrogatory  part  there  are  questions  relating  to  it :  whether  testator 
did  not  by  some  note  acknowledge  he  received  that  money,  and  agreed  to 
lay  it  out  m  this  manner.  The  rule  is,  you  are  not  only  to  questiim  in  the 
interrogatory  part,  but  makes  charges  in  the  chaining  pajt;  otherwise 
^ou  cannot  except  (1) ;  but  the  defendant,  though  not  bound  to  answer  to 
it,. has  done  so;  which  being  replied  to,  it  is  put  in  issue  proper- 
ly ;  consequently  that  informality  in  the  manner  of  chargifag  (for  [  539  ) 
it  is  no  more)  is  supplied  by  the  answering  to  it;  for  a  matter 

(y}tVoI.  17. 
(1)  Sm  Milf.  44.    6Vef.6S.    wiUi  Mitf.  45.  and  11  Vm.  296, 301,  SOS,  376. 
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may  be  put  in  issue  by  the  answer,  as  well  as  by  the  bill ;  and  if  replied 
to,  either  party  may  examine  to  it  Which  brings  it  to  the  qaestion  of 
right ;  and  I  am  of  opinion,  this  note  is  sufficient  to  bind  the  testator,  bis 
representatives  and  claimants  under  his  will,  to  a  performance  of  what  is 
there  agreed  to.  A  man  may  as  between  himself  and  his  wife  make  aQ 
agreement  or  declaration  of  trust  in  his  life :  which  though  not  for  valua- 
bte  consideration,  shall  take  effect  as  against  his  executor  or  administratcff, 
or  those  claiming  voluntarily  and  in  representation  under  him :  of  which 
there  are  several  cases.  In  a  case  relating  to  Lady  Ccwver'a  estate,  be- 
fore Sir  Joseph  Jtkyl^  several  things  of  that  kind  of  gifts  oy  Lord  Cowptr 
in  his  life,  were  established  to  bdong  to  her,  and  to  pass  by  her  will : 
though  they  could  not  take  effect  against  creditors,  yet  they  should  take 
effect,  unless  some  imperfection  in  the  instrument  in  point  of  law :  which 
tliere  is  not  in  the  present  case.  Then  as  to  the  construction  and  extent 
of  the  note.  I  think  it  was  a  reasonable  act  for  him  to  do :  and  it  is  truly 
inristed  (r),  that  on  his  application  for  the  court  would  undoubtedly  have 
ordered  a  further  settlement  If  then  they  did  not  come  into  court,,  but 
acted  among  themselves,  and  the  husband  has  agreed  to  do  that  which  the 
court  would  have  directed,  had  the  wife  insisted  on  it  in  a  proper  suit  it 
should  have  its  full  effect  Though  it  does  not  appear  in  the  cause,  that 
the  wife  had  levied  a  fine  before  this  money  came  into  the  hands  of  the 
trustee,  as  it  is  said ;  yet  that  must  be  to  satisfy  the  purchaser,  as  she  was 
married :  but  I  will  not  divide  one  act  from  the  other,  but  take  all  as  one 
transaction ;  and  that  this  note  though  subsequent  is  an  evidence  of  what 
was  the  agreement  and  intent,  viz.  ttiat  the  monev  should  be  laid  out  in 
purchase  of  land  to  be  settled  to  the  same  uses.  The  circumstances  war* 
rant  that  construction ;  the  trustee  in  the  marriage-articles  being  the  pro- 
per person  to  intervene  and  receive  the  money  arising  by  sale  of  that 
other  share,  and  to  see  the  articles  performed  for  her  benefit  He  re* 
ceives  the  whole ;  the  husband  coming  to  receive  it  out  of  his  hands,  it  is  on 
such  a  promise :  which  is  an  evidence  of  the  terms  on  which  the  money 
was  paid  to  him,  and  of  the  agreement  and  intent  on  which  the  wife  join- 
ed in  the  fine  for  sale  of  this  estate.  It  was  reasonable;  and  what  the 
court  would  have  obliged  him  to,  had  he  come  before  it ;  for  that  is  the 
distinction:  if  the  husband  can  lay  hold  of  the  wife's  estate  without  aid  of 
a  court  of  equity,  the  court  will  not  compel  him  to  do  so;  as  they  will, 
where  he  cannot  without  such  aid ;  which  is  the  present  case.  The  sum  is 
particularly  ascertained,  and  includes  both  shares,  as  well  that  iiriiich  arises 
on  her  sbter's  share  as  her  original  share :  and  the  promise  is  to  lay  out 
the  whole  of  that  sum ;  which  therefore,  I  am  of  opinion,  must  be  laid  out 
pursuantto  the  trust 

Another  question  was  made  as  to  some  lands  purchased  by  tes- 
[  540  ]  tator  after  marriage,  but  never  settled,  whether  they  should  not 
be  considered  as  a  performance  of  the  covenant  he  was  under 
to  purchase  land  and  settle  on  her  for  life ;  it  being  insisted  on  as  a  rule 
that  where  one  is  under  covenant  to  settle  lands,  or  to  purchase  and  set* 
tie,  if  he  leaves  lands  in  their  nature  proper  (for  a  reversion  will  not  do) 
which  were  his  former  estate,  and  descend  after  his  death,  or  if  he  purcha- 

(r)  3  P.  Wms.  205.  Lord  JiTifi^  decreed  to,  bat  did  not  leeni  to  approve  of  the  practice, 
and  said,  sometimoe  it  proved  inconvenient,  but  that  it  was  too  long  eitabliBbed  to  be  over- 
raled.    lP.Wmf.383.    2P.Wms.S39.    3  P.  Wms.  12.    18tr.238.    2Atli.417. 
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heir;  but  there  are  some  copyhold  purchased  by  him:  which,  Dot  being, 
BBf^t  and  does  not  settle,  it  will  be  considered  (unless  evidence  to  the  contra- 
ry) pro  taniOf  or  in  the  whole,  a  performance  of  the  covenant,  and  pur^ 
chased  with  that  view ;  not  on  the  head  of  satisfaction  but  performance : 
otherwise  it  would  cause  great  confusion  in  families.  This  has  been  be- 
fore the  court  several  times :  first  in  Wilcox  v.  Wilcox^  2  Vent,  558.  i?otm- 
dell  v.  Breary,  2  Vtm.  482,  W%lk$  v,  Wilks^  by  Lord  Harcourt ;  and  a 
case  before  your  Lordship  on  Mr.  Parson*9  will,  [cited  in  Lee  v.  D^ArandUf 
ante,  L] :  and  Took  v.  Hastings^  2  Fern.  97.  for  which  your  Lordship 
searched  the  roister  515,  where  there  was  a  bond  to  charge  lands  of 
£100  with  £80  per  ann.  to  his  daughters,  the  obligor  died,  having  two  ma- 
Dorsy  without  doiug  it:  the  court  held,  that  one  manor,  (not  appearing 
whether  purchased  before  or  not)  should  be  liable;  if  that  manor  was 
purchased  after,  it  b  very  strong.  Lastly,  Smith  v.  Deacon  (l)^  March 
26,  1746,  where  first  there  was  a  demurrer,  and  your  Lordship  had  a 
dottbt  whether  LechmeYe  v.  Lechmere  had  not  gone  pretty  far ;  but  was 
afterwards  satbfied  on  the  bill  of  review,  (t  was  an  agreement  between 
the  husband  and  trustees.  Smith  in  consideration  of  £400  portion  agreed 
to  convey  and  settle  houses,  lands  and  tenements,  or  a  r^nt  charge  issuing 
thereout,  to  himself  for  life,  to  wife  for  life  in  bar  of  dower,  to  the  heirs  of 
his  body  upon  her,  in  default  of  such  issue  to  the  right  heirs  for  ever,  sub- 
ject to  a  power  to  charge  for  younger  children.  After  marriage  he  never 
made  any  settlement  of  the  land  or  rent-charge ;  but  purchased  several 
little  pieces  of  land,  a  piece  of  freehold  of  inheritance,  another  c£  rever- 
sion dependant  on  a  life :  the  question  was  (s),  whether  these  purchases 
at  difierent  times  and  small  parcels,  and  some  reversions  (from  whence  it 
was  argued,  it  could  not  intend  them  in  performance  of  the  covenant) 
were  a  performance,  or  whether  the  covenant  should  be  made  good  out 
of  Us  assets]  Your  Lordship  mentioned  all  the  authorities,  particularly 
Lechmtre%  and  held,  that  they  should  be  taken  as  an  intended. perform-., 
ance,  and  that  those  lands  should  be  so  settled.  It  was  objected,  that.this^ 
would  be  affecting  these  estates  as  liens,  which  would  follow  them  into 
the  hands  of  purchasers  or  mortgagees;  the  answer  of  the  court  was,  that 
this  depended  on  the  intent ;  and  the  presumption  stood,  that  he  intended 
a  performance  till  the  contrary  was  proved ;  but  any  act  shewing  he  had 
not  that  in  view,  as  a  mortgage  or  sale  afterward,  would  take  oft  the  pre- 
sumption. 

But  this  was  given  up  on  the  other  side ;  as  Lechmere*s  and   [  541  ] 
the  cases  cited  were  too  strong ;  that  if  a  person,  obliged  under, 
articles  to  purchase,  does  purchase,  thoueh  not  to  the  extent  the  articles 
require,  that  shall  go  to  make  it  good,  so  tar  as  it  can  be  applied. 
* 
Lord  Chancellor. 

It  being  admitted  that  the  freehold  estates  purchased  will  be  so  applied, 
they  must  be  settled  on  the  widow  for  life ;  and  afterward  as  to  the  pur- 
chalses  prior  to  the  last  will,  they  will  pass  thereby;  as  to  those  suose- 
quent,  after  the  widow's  estate  for  life  the  reversion  will  descend  to  the 

(i)3P.Wnw.M8. 
( 1)  3  Atk.  333.    Qua  yide  Mr.  Sranden'  note.    El  yide  Lewu  ▼.  HtU,  laie,  S74. 
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surrendered  to  the  lue  of  the  will>  in  point  of  law  descend*  These  caaoot 
be  applied  to  satisfy  these  articles,  i  do  not  know,  that  on  a  general  ccm 
venant  to  purchase  the  court  has  taken  copyhold  lands  (unless  some 
agreement  for  that  purpose)  to  go  to  make  good  articles  in  this  manners 
Ming  liable  to  different  tenures  and  to  forfeiture.  Unless  therefore  they 
pass  by  the  will,  they  descend ;  which  will  depend  on  the  penning  of  the 
will ;  and  bring  it  to  the  question  of  the  charitable  use;  for  if  it  is  such,  it 
will  be  good  by  way  of  appointment  Yet  I  do  not  know  any  case  where 
they  have  been  made  good  as  an  appointment  for  benefit  of  a  r^nainder- 
man.  It  depends  on  this ;  whether  there  are  sufficient  words  to  take  in 
copyhold  lands?  They  are  not  mentioned;  it  is  a  general  devise  of  real 
and  personal  estate ;  under  which  devise  there  is  no  instance,  that  copy- 
hold shall  pass  if  there  is  freehold  to  answer  it;  unless  perhaps  ibr  credU 
tors.  But  it  mubt  be  inquired  into  to  know,  when  these  copyhold  lands 
were  purchased,  before  I  can  determine  that 

Let  the  Master  also  inquire,  what  freehold  w6re  purchased  after  the 
marriage :  and  let  what  the  testator  paid  for  them  be  accepted  and  see- 
ded in  lieu  and  satisfaction  of  so  much  of  what  the  widow  is  intitled  tou 
Let  the  residue  be*  considered  as  a  debt  on  testator's  estate  to  be  laid  out 
in  purchase  of  lands  and  settled  for  her  jointure;  the  remainder  in  fee  to 
the  two  senior  Six  Clerks,  not  toward  the  cause,  (a  method  which  has 
been  sometimes  taken,)  for  the  benefit  of  the  person,  who  shall  appear  in- 
titled.  Let  the  widow  have  interest  at  4  per  cent,  for  such  money  as  ought 
to  have  been  laid  out,  from  her  husband's  death. 

As  to  the  costs  at  law,  the  devisee  is  not  intitled  to  costs  against  the 
heir ;  for  there  are  several  cases  where  an  heir  at  law  disputes  a  wiU 
both  in  law  and  eauity  and  yet  shall  have  his  costs ;  and  this  is  a  very  pro* 
per  case  for  it  As  to  the  widow,  I  do  not  think  it  was  improper  for  her 
to  dispute  the  will ;  all  parties  therefore  should  have  costs  to  this  time  out 
of  the  estate :  but  not  to  give  her  costs  at  law ;  yet  I  will  not  make  her  pay 

COStSi 
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(Reg.  Lib.  1749.  B.  fol,  552.) 

At  the  Rolls. 

BMVMt  of  a  moiety  between  two ;  one  of  them  dying  in  tesUtor^e  life-time,  no  surviTor- 
ihip,  and  hie  moiely  it  undisposed  of  (1). 

TssTATOR  desired  all  the  rest  and  residue  should  be  divided  between 
twa  That  this  was  a  tenancy  in  common  was  cited  Owen  v.  Owetif  2 
March^  1738,  before  Lord  Hardwicke.     1  Atk.  494. 

Muter  of  the  Rolls  said,  this  must  be  understood  to  be.  equally  divided: 
and  by  death  of  one  in  life  of  testator,  his  moiety  should  not  survive  to 
the  otner  devisee  of  the  residue :  but  be  considered  as  undLq)osed  of  by 
the  will,  and  divided  among  the  next  of  kin,  as  if  no  devise  had  been 

(1)  See  2  Vol.  285,  end  1  Ves.  jtin.  63.    Bauui  ▼.  Baiehekr. 
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OATS  V.  CHAPMAN,  Jiugust  6,  1750. 

S.  C.  1  Dieh>  148.  Ei  vid^  2  Foi  100.— On  reserving  an  order  for  allowing  a  demurrer,  the 

coete  are  to  be  refanded. 
Bill  liee  for  epecific  performance,  though  a  remedy  at  law. 

An  order  made  bj  Baron  Clarke  ftr  allowing  a  demurrer  was  now  re- 
versed :  but  defendant  having  immediately  levied  on  plaintiff  £5  the  costs 
of  allowing  it,  it  was  prayed,  that  in  drawing  up  the  order  for  disallowing 
it,  it  should  be  with  costs  to  be  returped  to  plaintiff. 

Lord  Chanctllor  had  a  doubt  about  it :  for  though  a  bill  is  dismissed,  a 
decree  made,  and  costs  levied,  and  that  decree  is  reversed  on  a  bill  of  re* 
view  or  rehearing,  though  the  principal  is  returned,  he  did  not  know  that 
in  those  orders  of  reversal,  the  court  ever  mentioned  any  thing  of  costs. 
The  plaintiff  was  now  intitled  to  his  costs  in  some  way :  the  only  doubt 
yfruB  AS  to  the  method.  The  demurrer  seemed  to  be  allowed  on  an  appre* 
hension  there  was  a  remedy  at  law  by  action  upon  a  note  in  yvriting ;  but 
tiliat  certainly  one  might  bring  a  bill  for  specific  performance  of  any  wri* 
ting:  for  one  may  have  several  remedies  tor  a  deed;  as  trover  or  detinuBf 
which  is  indeed  partly  a  specific  remedy  by  delivery  up  of  the  thing ;  but 
itill  be  may  make  use  of  the  greater  remedy  by  specific  performancCy 
which  is  superior  to  that  of  damages. 

A  motion  was  afterward  made,  that  the  costs  should  be  refunded. 
'  Lord  Chancellor  thought  it  reasonable;  for  that  on  reversal  of 
the  former  order,  the  parties  were  put  into  a  situation,  as  if  dii-   [  648  ] 
aUowed  originally;  as  on  reversing  a  decree  for  dismissbn  of  a 
bill  on  a  rehearing. 

But  the  Register,  being  consulted,  saying  he  knew  no  precedent  of  re* 
funcBng,  Lord  Chaneeller  desired  him  to  see  what  the  course  of  the  court 
was  on  this  occasion;  but  though  no  precedent  could  be  found  for  it,  he 
should  not  scruple  making  one ;  being  agreeable  to  the  practice  of  this  and 
other  courts,  on  reversal  of  a  decree  or  judgment  in  law. 

(The  court  afterwards  ordered  them  to  be  refunded.  Post,  2  Yd. 
100.] 


RYDER  V.  BENTHAM,  Jiugust  7, 1760. 

(Reg.  Lib.  1749.  B.  fol.  532.) 

Injnnetion  againet  stopping  lights  until  trial  of  the  right ;  which  was  directed  on  the  mo- 
tion. 
Court  will  neter  on  motion  make  an  adveree  order  to  puU  down  vihat  koi  been  done* 

MoTioir  for  an  order  to  pull  down  certain  blinds  so  put  up  as  to  obstruct 
plaintiff's  houses. 

Lord  Chancellor  said,  he  never  knew  an  order  to  pull  down  any  thing 
on  motion ;  it  is  sometimes,  though  rarely,  done  on  a  decree.  The  court 
will  indeed  sometimes  on  motion  order  the  going  on  to  be  stopped :  but 
the  answer  coming  in  last  night,  he  desired  it  should  be  moved  next 

^^ 
When  it  was  argued,  that  the  court  might  interpose  instantly  by  inter- 
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locutory  order  to  prevent  that  (w),  for  which  damages  \^01  lie  at  law,  hut 
which  are  not  an  adequate  remedy.  The  court  wjll  order  a  building  which 
is  erecting,  not  to  be  further  proceeded  in,  though  not  directed  to  be  puUed 
do^n  (x) ;  as  that  might  do  irreparable  mbchief  to  one  party  if  on  final 
hearing  the  right  should  be  with  him ;  and  on  that  groimd  wfll  not  stay 
the  working  a  mine ;  but  that  is  not  the  present  case ;  for  by  order  to 
restrain  from  gomg  oo,  it  will  be  induded  that  this  shall  not  stand.  On  a 
right  to  a  water-course  or  salt  springs,  if  one  working  under  ground  diverts 
the  stream,  and  on  motion  the  court  is  of  opinion  the  plaintiff  has  a  r^ht 
to  prevent  the  injury  during  the  hearing,  it  will  be  ordered  to  go  in  tbe 
mean  time  as  before :  as  his  lordship  held  in  Lawton  v*  Lawton^  which  came 
out  of  Cheshire.  It  is  only  to  keep  things  as  they  are^  till  a  final  determi* 
nation. 

Against  the  motion.  The  houses  lie  in  Leadenhall  Street ;  and  the  cus* 
torn  oi  London  allows  the  building  higher,  and  raising  new  booses  on  an^ 
cient  foundatbns  higher,  though  it  does  obstruct  another  light  (I).  Yeh* 
115.  1  Btd.  m.  Godb.  183.  and  Calthorp,  41.  in  which  hst  case  the 
custom  was  held  good,  as  it  might  arise  on  a  lawful  commencement  in 
citie&  There  is  some  contrariety  between  the  maxims  cigus  eH  sohan 
€JU8  ^c.  and  sic  utere  tuo  ut  ne  alienum  ladas  ;  so  that  at  least  it  is  a  doubts 
All  right :  then  the  court  will  never  interpose  by  injunction.  But 
{  544  ]  it  is  not  doubtful  according  to  this  law,  that  the  defendant  has  a 
right  to  build  on  this  ancient  foundation. 

It  being  agreed,  that  this  must  be  tried,  LfOrd  Chancellor  aaic^  tbe 
4K)oner  the  better,  and  to  grant  an  injunction  in  mean  time:  and  then  this 
«cafibld  should  be  removed.  iLet  the  parties  therefore  by  consent  pro^ 
ceed  to  a  trial  at  law  in  case  by  the  plaintifi)  for  stopping  up  his  lights : 
and  the  defendant  to  pull  down  the  scaffold,  or  poles  and  boards  already 
jRaised,  abd  be  enjoined  from  building  or  erecting,  whereby  any  of  plain- 
tiff's lights  may  be  obstructed,  till  after  trial  bad 

(u)  2  Brown,  95. 
.  (x)  Such  motion  jnuflt  ||e  founded  on  pretcripiion  or  a^ement.    ft  Vol.  452. 

(1)  89e  Fishmonger's  Company  v.  East  India  Company,  1  Dick.  163.  and  Morris  ▼.  Lord 
Berksleyy  post,  2  Vol.  453.  ojiA^Uomey-General  v.  Doughty,  ibid.  454.  See  alio  Attorney- 
Oentral  v.  ^iehd,  16  V4ifl.  33a 


'^GAGE  V.  LORD  STAFFORD  and  FURNESS,  August  7,  1750. 

(Keg.  Lib.  1749.  A.  fol.  516.) 
Where  referred  to  a  naifter,  whether  two  bills  are  for  same  matters :  where  not 

Gage  brou&rbt  a  bill  against  the  representatives  of  Mr.  Cantillon ;  in- 
sisting that  he  was  a  creditor  for  a  sum  of  money  arising  from  the  sale  of 
his  actions,  deposited  in  the  shop  of  Cantillon  and  Hughes^  bankers  at 
Parisy  in  1720 ;  to  have  an  account  of  that  transaction ;  and  that  what 
was  raised  out  of  bis  actions,  should  be  applied  first  to  satisfy  the  demands 
otCaniuIon  against  him ;  the  surplufl  to  DimselC 
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Another  bill  was  brought  against  him  by  the  executors  of  the  late  Lord 
Powis,  insisting,  that  this  sum  was  due  to  Gage,  and  claiming  by  an  as- 
signment with  a  defeasance. 

For  defendant  it  was  moved  to  refer  to  the  Master  to  see  whether  both 
bills  were  not  for  the  same  matter,  and  that  one  should  be  stopped ; 
which  is  of  course  where  under  the  same  name ;  and  the  rule  holds  m  this 
indirect  manner  of  doing  it,  which  is  the  same  in  effect,  though  by  differ- 
ent persons,  and  tends  to  more  vexation  than  where  both  in  the  same 
name,  as  there  must  be  different  answers,  and  the  examination  in  one 
cause  cannot  be  made  use  of  in  another.  The  alignment  was  only  fic- 
titious; granted  for  a  particular  purpose:  but  if  real.  Gage  has  parted 
with  his  right,  and  they  cannot  at  the  same  time  carry  on  a  suit  as  his 
assignees  and  a  suit  'in  his  name.  Cesiuy  que  trust  cannot  sue  in  his  own 
Dame  and  his  trustee's.  The  rule  of  the  court  is,  that  the  same  person 
shall  not  doubly  vex  the  party ;  and  the  foundation  of  both  bills  is,  that  the 
estate  of  Cantillon  is  debtor  to  Gage ;  and  it  is  sworn,  that  both  are 
carried  on  by  the  same  hand,  and  same  expence,  and  th^  sam^  soUcitor 
etnpbyed  in  both. 

Lord  Craitcellor.  [  545  1 

Cbnsider  the  course  of  the  court  If  two  actions  at  law  are 
brought  in  the  same  name  and  for  the  same  matter,  the  pendency  of  one 
may  be  pleaded  in  abatement  of  the  other:  but  if  two  such  bilb  are 
brought,  this  court  takes  a  more  particular  method:  referring  it  to  a  Mas- 
tei'  to  inquire  whether  both  are  for  the  same  matter ,  and  if  so,  may  stop 
the  proceedings  in  the  last  Another  case,  in  which  the  court  is  warrant- 
ed to  stop  proceedings  short,'is  that  of  an  infant ;  as  where  two  bills  by 
difierent  prochein  amies,  the  court  will  refer  it  to  see,  if  for  the  same  mat- 
ter, and  which  is  most  for  the  infant's  benefit,  and  will  stop  the  other  (1). 
But  there  is  no  other  case,  where  the  court  is  warranted  to  do  so,  where 
the  bills  are  in  different  persons  names.  I  have  indeed  a  8uq>icion,  that 
both  these  bills  were  set  on  foot  by  the  same  persons  for  their  benefit,  and 
at  the  same  expence ;  but  it  is  not  every  sround  of  suspicion  that  will  war- 
rant the  taking  extraordinary  steps  out  of  the  course  of  the  court,  or  the 
restraining  a  man  in  a  country  of  liberty  from  suing  as  he  pleases,  unless 
it  be  within  the«course  of  the  court  to  do  so;  which  would  be  assuming 
an  arbitrary  power,  and  introducing  a  way  of  judging  summarily,  of  the 
merits  of  toe  case,  by  referring  it  to  a  Master  to  inquire  into  the  very 
merits  touching  the  assignment;  which  is  a  precedent  I  shall  never  make. 
Where  a  defendant  would  not  appear,  and  a  sequestration  is  proceeded 
to,  it  was  very  reasonable  that  the  cause  should  be  set  down,  and  the  bill 
taken  pro  confesso  ;  yet  the  course  of  the  court  did  not  warrant  the  doing 
it,  till  an  act  of  parUament  was  made.  But  it  appears  plainly  to  me,  that 
these  two  bills  were  not  for  the  same  matter ;  they  are  so  indeed  as  to  the 
foundation  of  the  demand:  but  for  a  difierent  equity;  the  equity  of  the 

(1)  Such  a  reference  ii,  of  coarse  on  the  mere  allegation  of  councU ;  and  the  matter  i« 
alwaji  at  libertj  to  f  aggeet  anjr  improvementB  in  the  miit,  and  to  report  any  tpedal  eir« 
camstaneea  that  may  be  for  the  infant'f  advantage.  SulUoan  ▼.  SulUvant  3  MeriT.  40i  It 
■eema,  however,  a  motion  for  each  a  inirpoee  ehoold  be  on  notice.  Editor.  After  the  maa- 
ier's  report  in  ftvonr  of  one  eoit,  without  an  impeachment  of  the  other,  the  eoete  of  the 
latter  wiU  generally  be  directed  to  be  paid.  F6rd  t.  West  and  OUurh  last  day  of  Hil. 
Tern,  1818. 1  Wilion'a  Chan.  Csmi. 
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executors  being  founded  on  the  assignment,  vrfiich  being  nfith  a  deleas* 
ance  is  an  assignment  by  way  of  security,  and  is  not  taken  notke  of  in 
Gage^s  bill.  G>mpare  it  to  other  cases;  suppose  a  mortage  on  a  real 
estate,  and  a  derivative  mortgage  or  assignment  thereof  is  made  by  the 
mortgagee :  the  assignee  or  derivative  mortgagee  may  bring  two  biUs  to 
have  a  redemption  or  foreclosure.  I  could  not  stop  either  of  those  suits^ 
though  carried  on  by  the  same  person,  nay  though  the  same  solicitor  on* 
ployed  (which  is  often  done,  and  properly)  I  shq^d  not  refer  it  to  a  Mas- 
ter:  yet  when  the  causes  came  to  be  heard,  that  would  be  an  ingredient 
in  the  consideration  of  costs ;  which  the  court  would  order  to  be  paid  for 
the  vexation.  Suppose  it  wad  at  law ;  (and  it  often  happens)  a  man  may 
suppose  a  title  in  himself,  to  what  is  recoverable  at  lawl  but  maybe 
doubtfiil  of  that,  and  think,  that  if  he  should  fail  in  that  action  in  his  own 

name,  he  may  prevail  by  bringing  an  action  in  name  of  his  tnia- 
[  546  ]  tee :  and  there  is  no  instance  of  the  court's  stopping  either  of 

those  actions ;  for  one  may  bring  two  different  actions  in  two 
different  names  to  try  his  chance  on  which  he  can  recover.  So  it  may  be 
in  this  court ;  one  may  bring  two  bills  at  his  own  expence,  making  use  of 
the  name  of  his  assignor  in  one ;  nor  can  the  court  say,  he  shall  be  stoptin 
one.  In  that  in  which  he  does  nqt  prevail,  his  bill  must  be  dismissed  wiUi 
costs;  and  that  is  the  remedy:  but  otherwise  the  court  would  take  oo 
themselves  beforehand  the  judgment  of  the  merits,  and  the  title  on  which 
it  IS  best  to  recover.  There  being  no  precedent  of  that  kind,  the  very 
foundation  of  the  motion  fails;  for  supposing  both  Brought  by  executors  of 
Lord  PowiSf  and  carried  on  at  their  own  expence,  I  am  not  warranted 
therein,  unless  enabled  by  anorher  authority :  and  when  you  can  shew 
me  an  act  of  parliament  for  that  purpose,  I  will  do  it 


GARTH  V.  SIR  JOHN  BIND  CX)TTON,  August  10,  1760. 

Fide  S.  C.  ante,  524  to  530.  and  3  j9tk.  751.— Waf  te.  Tenant  for  life.  Tenant  for  jmib. 
Tenant  in  tail.  RoTeraioner.  Rights,  powera,  and  dutiea  of  traateea  to  preaerre  con- 
tingent remainden. 

Riae  and  intent  of  truateea  to  preserve  contingent  remainders.  « 

Construed  liberallj.  May  bring  bill  to  staj  waste  before  contingent  uses  «i  one.  So 
for  infant  in  ventre. 

Sueh  tmstees  joining  to  deitro/  the  remainders  a  breach  of  tmst,  and  an  alienee  with  no- 
tioe  affected. 

Lord  Chaitcellor. 

Although  I  have  taken  a  great  deal  of  pains,  I  cannot  ret  ferm  an 
opinion  from  an  apprehension  of  breaking  in  upon  the  rules  or  law,  or  es- 
tablishing a  dangerous  precedent  in  a  court  of  equity.  The  case  is  admit- 
ted to  be  entirely  new  (1).  The  strength  of  the  arguments  for  the  plaintiff  tt 

(1)1P.W.1S8. 
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OD  fhe  aufhori^  otPve  ▼•  Gtorgt^  and  Mannl  v.  Mansel^  (8),  xfhete  the 
court  baa  conmdered  trustees  to  preserve  contingent  remainders  as  trus- 
tees to  all  otber  purposes  so  as  to  be  afiected  by  breach  of  trust  and  all 
the  consequences :  and  therefore  if  thej  have  been  negligent  in  not  brings 
ing  a  bill  to  restrain  the  waste,  it  should  not  turn  to  the  prejudice  of  the 
remainders,  when  in  esse.  But  it  deserves  to  be  considered,  whether  thej 
have  any  trust  to  preserve  the  timber ;  because  their  legal  estate  is  not  at 
all  for  that  purpose;  being  only  an  estate  pour  auter  vie ;  by  which  there 
is  no  interest  in,  or  power  over  the  timber :  and  which  is  at  an  end  as  soon 
as  the  first  tenant  for  life  dies.  It  is  said,  they  might  bring  a  bill  jR>r  in- 
junction to  stay  waste,  before  the  contingent  remaindere  vested ;  and  1  am 
of  that  opmion :  but  I  do  not  know  that  arises  out  of  their  trust  for  the 
timber,  it  is  a  bill  by  amicus  curia ;  as  in  a  bill  on  behalf  of  an  infant  in 
venire  sa  mere  to  stay  waste.  Till  the  estate  attaches  in  possesdon,  they 
have  nothing  to  do  with  the  timber.  If  indeed  there  is  a  forfeiture  by  the 
first  tenant  for  life,  they  would  have  a  right  to  the  shade,  &c.  but  nothing 
to  do  with  it  duriog  the  life  of  tenant  for  life.  This  is  no  opinion ;  but 
only  my  doubts  from  the  breaking  in  on  the  rules  of  law  on  one  hand,  and 
on  the  other  the  laying  down  a  precedent  in  equity  wUch  might  be  dan* 
gerous.  Let  it  therefore  be  spoke  to  again  next  term.  1  can  nnd  no  case 
where  the  court  has  preserved  the  timber,  though  cut  down  by 
wrong  for  benefit  of  the  contingent  remainders.  In  Whitfield  v.  [  547  J 
Bewick  it  was  not  by  accident,  but  by  wrong ;  and  though  Peere 
WUIiams  has  not  mentioned,  whether  they  were  trustees  to  preserve,  Ajc^ 
I  have  looked  into  it,  and  find  there  were. 

Mchaelmas  Term  1750,  it  was  argued  again. 

Ibr  plaintiff.  The  bill  is  against  the  defendant  only  so  far  as  he  ha» 
been  benefited  himself  by  agreeing  to  this  act,  which  is  a  detriment  to 
the  plaintiff's  inheritance.  The  case  is  new  in  specitj  but  the  court  will 
go  on  the  general  principles  of  law  and  equity.  The  whole  merits  depend 
on  two 'points,  first,  whether  on  application  by  the  trustees  at  the  time  of 
agreement  the  court  would  have  restrained  them  both,  the  tenant  for  99 
years  from  cutting  by  licence  of  the  remainder-man,  and  the  remainder- 
man firom  coming  upon  the  estate  by  licence  of  the  tenant  7  Next,  if  so^ 
whether  satisfaction  ought  not  to  be  decreed  for  that  act,  when  don(e;^ 
which  the  court  would  have  prevented  as  against  conscience  t 

As  to  the  first :  To  shew  that  the  court  would  have  done  so,  it  is  ne* 
ce^lsary  testate  the  notion  of  justice  established  as  to  preserving  timber,, 
houses,  mines  and  other  things  capable  of  being  in  fact  severed  from  the  in-, 
heritance,  and  which  yetare  part  of  it  in  motion  of  law,  and  considered  as  an- 
nexed. There  are  but  four  cases,  in  which  a  court  of  equity  interposes  to 
preserve  an  inheritance  entire.  First,  where  there  is  no  legal  remedy- 
whatever  that  extends  so  far  as  to  answer  the  intent  of  the  settlement, 
under  which  all  claim,  and  from  which  intent  it  is  clear,  that  what  k  do* 
in^  IB  wron^.  This  holds,  where  tenant  in  tail  apres  possibility^  ^c.  or 
wife  tenant  m  tail  ex  provisiane  rtn,  goes  to  pull  down  houses  or  commit 
destruction.    No  action  of  waste  or  of  property  can  be  brought,  yet  this 

(^SP.W.67&    See  alio  10  Vof.  278, 9. 
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court  wiU  eDJoin ;  Abrahal  v.  BM^  3  Sho.  06.  and  Cookt  v.  WhaUejfr  Eq, 
Ab.  400 :  because  the  mansion^hopse  is  settled  as  well  as  the  rest;  and 
this  tenant  in  tail  apres  &/:.  is  but  tenant  for  life,  who  could  not  do  it,, 
though  he  was  so  without  impeachment  of  waste.    This  is  the  most  an^ 
cient  jurisdiction  of  equity;  in  the  time  of  R.  2.  Moor  554,  and  several 
precedents  in  H.  8.  and  £.  6.  but  since  the  case  of  Rahy  Caailt  (1)  it  is  es^ 
tablished.    There  was  tenant  without  impeachment  of  waste,  (which 
since  Lewis  Bowlegs  case  gives  leave  to  commit  waste)  yet  would  not  this 
court  sufier  it,  because  contrary  to  the  form  of  ^the  settlement,  though 
there  was  no  legal  remedy.    On  the  same  principle  have  been  cases  as  to 
an  avenue  in  a  park  for  ornament  or  shelter.  [See  1  Bro,  166,  and  3  Bro. 
549.    6  Ves:  107.    8  Ves.  70, 71.1     Secondly,  where  there  is  a  tempora- 
ly  impediment  to  the  remedy  at  law,  so  that  the  act  is  at  the  time  dis- 
punishable, equity  interposes ;  as  where  there  is  an  intermediate 
[  548  ]    tenant  for  life,  the  remainder-man  of  inheritance  cannot  bring 
an  action  for  waste  by  the,  first  tenant  for  life,  for  the  sake  of 
the  preservation  of  the  innocent  remainder  for  life.    2  Inst.  301.    It  is  not 
so  ifit  was  a  remainder  for  years,  and  it  would  not  be  destroyed  by  the 
action.    But  a  stronger  case  is  of  an  estate  for  life,  remainder  for  life 
without  impeachment  of  waste,  and  with  power  to  commit  waste;  both 
agree  to  commit  waste :  and  though  dispunishable  at  law,  yet  this  court 
would  enjoin,  on  the  principle  that  it  was  an  injury  to  the  inheritance,  al- 
though it  was  a  bare  contingency  whether  it  would  be  a  prejudice  to  the 
owner  of  the  inheritance  or  not ;  i^ich  was  Lady  Evelyn's  case.    So  in 
Fleming  v.  Fleming,  though  no  remedy  at  law.    The  third  case  where 
there  is  a  remedy  in  equity  only,  is,  wher^  a  person,  who  may  be  conse- 
quentially injured  by  the  waste,  from  the  weakness  of  his  estate  has  no 
remedy  at  law :  as  where  tenant  for  life,  remainder  for  life  with  or  with- 
out impeachment  of  waste,  remainders  over ;  on  the  bill  of  remainder  for 
life,  the  court  would  restrain  the  first  tenant  for  life  from  committing  waste. 
Barrel  V.  Champness  (2).    If  guardian  of  infant  tenant  in  tail  cuts  down 
the  whole  timber,  the  court  will  not  on  application  of  the  remain- 
der-man  enjoin ;    which  yraa  Savil  v.  Savil  (3) ;  although   the  'infaqt 
there   was  very  ill,  and  did  die   before  he  came  of  age ;  but  if  done  in 
such  a  way  as  to  be  the  prejudice  of  the  infant  himself,  on  application  of 
the  infant  the  court  will  judge,  what  is  for  his  benefit    The  fourth,  and 
most  material  to  the  present  case,  is  where  new  limitations  are  introduced 
and  allowed  by  law  and  courts  of  justice,  since  the  time  that  all  the  doc- 
trine about  waste  was  settled.    Smce  the  statute  of  Glocesttr  courts  of 
law  cannot  adapt  their  remedy  to  a  new  purpose :  then  the  court  inter- 
poses on  the  foundation  of  justice,  and  on  the  principle  that,  this  new  sort 
of  limitation  beii^  introduced,  it  must  be  protected  in  all  its  consequences, 
because  th^  limitation  itself  (he  law  allows.    Executory  devises  and 
springing  uses  existed  not  before  the  time  of  King  Hen,  8. :  then  none  of 
the  i^des  at  law  concerning  waste  can  be  applied  to  them ;  and  any  man, 
having  a  fee  subject  to  be  defeated  on  contingency,  may  in  point  of 


i 


1)  1  Salk.  161.    2  Vera.  738.    Free.  Ch.  454. 

2)  Eq.Ca.Ab.400. 
'1)  2  Atk.  458, 464. 
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law,  pull  down  houses,  and  cut  down  all  the  timber :  no  1^1  remedy,  as 
action  of  waste  or  trover  for  the  timber,  lies ;  nor  a  prohibition :  but  in 
equity  there  is  a  remedy.  In  Litton  v.  Robinson  (1),  the  inheritance  be- 
ing over  to  the  daughters  or  contingency,  your  Lordship  thought  the  in- 
tent was,  that  the  whole  and  every  part  of  the  inheritance  should  be  pre- 
served to  wait  that  contingency :  and  that  a  bill  may  be  brought  for  infant 
in  ventre  to  stay  waste ;  the  statute  of  King  Ifilliam  having  declared  him 
capable  of  taking,  that  is,  preserved  a  contingent  remainder  to  him;  yet 
that  infant  has  no  legal  remedy ;  nor  after  his  birth  can  he  bring  trover. 
This  court  then  interposes,  because  the  law  does  not.  When  the  legal 
remedy  about  waste  was  established,  no  such  thing  was  known  in  the  law 
as  a  contingent  remainder,  which  might  not  be  destroyed  by  the  tenant 
for  life  and  first  owner  of  the  inheritance.  It  was  of  no  value  at  all,  and 
then  why  should  part  be  preserved  ?  Which  was  the  ground  of  the  deter- 
mination in  Udall  v.  Udall^  and  1  RoL  Ah,  119.  This  limi- 
tation being:  for  years  could  not  then  exist  at  all,  as  there  must  [  558  ] 
be  a  freehold  to  support  the  contingent  remainders :  but  it  is 
now  allowed ;  being  introduced  at  the  time  of  the  troubles  about  1640,  by 
Sir  Geofftry  Palmer^  who  invented  it  for  preservation  of  contingent  re- 
mainders :  but  no  legal  remedy  is  adapted  to  it  The  court  then  will  act 
on  the  same  principles  as  in  executory  devises,  which  are  very  like  thia^ 
being  a  limitation  to  arise  on  contingency.  Where  indeed  there  are  no 
trustees  to  preserve,  ^c,  this  court  would  not  grant  an  injunction  to  stay  waste 
against  tenant  for  life,  and  first  owner  of  the  inheritance,  who  by  tne  rule 
of  law  may,  notwithstanding  the  contingent  remainders,  do  what  they  will 
with  the  whole  estate,  and  then  may  .with  part  of  it ;  this  court  not  re- 
lieving against  a  general  rule  of  law.  But  now  such  trustees  are  allowed 
and  approved  of,  they  must  execute  this  trust  according  to  the  difierent 
remedy  the  constitution  allows,  to  preserve  every  part  of  it :  so  that  if 
tenant  for  life  levies  a  fine,  his  particular  estate  is  forfeited :  they  shall 
enter ;  but  though  they  do  not,  their  right  of  entry  shall  preserve  all  the 
contingent  remainders.  If  he  fells  timber,  there  is  no  remedy  at  law ;  they 
must  apply  to  this  court ;  and  it  is  established,  that  on  an  executory  de- 
vise, this  court  will  interpose  (2).  But  they  are  more  emphatically  enti- 
tled to  this  here ;  for  the  very  purpose,  for  which  they  have  an  estate  for 
life,  is  to  preserve  the  contingent  estate  afterward  to  arise ;  this  court  con- 
sidering it  as  an  executory  trust ;  so  that  if  they  had  brought  a  bill,  both 
would  nave  been  prevented :  because  both  were  doing  an  injui^ ;  the 
owner  of  the  inheritance  in  cutting  down  before  it  was  his  day :  as  m  Eve- 
IMs  case ;  and  it  would  be  of  very  extensive  consequence,  if  a  court  of 
equity  should  not  interpose,  when  there  is  no  legal  remedy  adequate.  A 
right  without  a  remedy  is  a  solecism ;  this  court  finds  one,  as  in  case  of  in- 
fant in  ventre^  of  executory  devises,  and  where  there  are  temporary  im- 
pediments. If  on  such  bill  by  the  trustees,  the  court  would  not  restrain, 
the  argument  must  be  given  up.  None  but  the  trustees  could  apply:  for 
though  any  one  may  file  a  bill  in  name  of  an  infant  in  ventre^  considered 
as  having  existence  in  many  cases,  it  is  not  so  here :  but  the  trustees,  who 
have  a  foundation  to  go  upon,  as  having  a  remainder  themselves  prejur 
diced  by  this  act  can  alone  apply. 

(1)  3  Atk.  309.    See  Mr.  Sanders' edU. 
(2;  Vide  10  V».  273,  &c.  278,  279.  kc. 
Vol.  I.  3  T 
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If  then  the  trustees,  throngh  ignorance  or  neglect  did  not  bring  such  bill, 
the  second  consideration  arisesi  whether  satisfaction  ought  not  to  be  made 
now?  Should  this  court  say,  they  only  enjoin,  there  is  no  adequate  remedy 
for  it  might  be  then  done  by  surprise.  Lord  Barnard  wa^  not  only  re- 
strained, but  obliged  to  make  satisfaction  and  restore,  on  the  principle  that 
the  court  would  have  prohibited  him,  and  that  complete  justice  could  not 

otherwise  be  made.    Where  trees  are  cut  down,  specific  satis- 
[  554  ]    faction  cannot  be  decreed :  it  then  is  only  by  way  of  compensation, 

by  damages.  A  bill  to  stay  waste  draws  after  it  an  account  of 
the  waste  committed;  if  the  injunction  is  disobeyed,  an  attachment  would 
issue :  the  terms  on  which  the  court  would  sufier  the  contempt  to  be  clear- 
ed, would  be  on  paying  costs  of  the  contempt,  and  making  satisfaction  as 
far  as  could  be :  for  the  commitment  is  only  a  mean,  and  otherwise  no  one 
would  value  risking  the  contempt.  It  is  a  maxim,  that  neither  infant  or  , 
person  unborn  can  suffer  by  laches  of  trustee,  or  of  the  person  who  ought 
to  act ;  but  the  doctrine  contended  for  would  put  their  fate  in  the  power  of 
these  trustees.  If  trustees  join  in  destroying  contingent  remainder,  it 
would  take  effect  at  law ;  but  this  court  would  set  it  up  again ;  and  if  it 
got  into  the  hands  of  purchaser  without  notice,  would  make  tenant  for  life, 
and  every  one  who  ioined  make  satisfaction.  If  indeed  the  trees  were 
blown  down,  or  cut  by  wrong  or  trespass,  without  permission  of  the  owner 
of  the  inheritance,  the  property  would  ex  necessitate  be  the  defendant's; 
as  it  cannot  be  in  abeyance,  and  the  severance  was  without  default: 
there  would  be  nothing,  of  which  this  court  can  lay  hold  against  his  con- 
science. Whitfield  V.  Bewick^  as  in  3  P.  fVilL  is  no  authority  in  the  present 
case.  On  searching  the  register  it  appears  indeed,  that  there  were  trus- 
tees :  but  the  court  did  not  go  on  to  that ;  the  ohjection  was  not  taken,  nor 
did  the  argument  proceed  on  it  (1).  If  no  satisfaction  can  be  obtained  for 
this,  timber  may  be  destroyed  and  mines  opened  on  every  estate  contrary 
to  intent  of  the  makers  of  the  settlement,  and  of  every  one  intitled  under  it, 
except  first  owner  of  the  inheritance,  who  may  destroy  the  whole,  or  work 
the  mines  barely  on  consent  of  a  common  farmer  for  life  by  collusion  with 
him,  or  ex  vi  if  he  does  not  agree ;  an  action  for  the  loppings  and  shade 
alone  could  be  brought  by  the  tenant ;  which  it  would  be  worth  while  to 

1>ay  on  a  wooded  estate.  There  are  few  estates  in  England  which  are  not 
et  for  years ;  and  the  first  owner  of  the  inheritance  (although  his  remainder 
is  very  remote)  may,  by  joining  with  such  tenant,  strip  the  estate ;  for 
trespass  or  waste  cannot  be  brought  against  him :  this  argument,  ab  incon- 
venienti  is  the  strongest  at  law  as  well  as  equity.  As  therefore  the  law 
allows  these  contingent  limitations  to  be  made  and  preserved,  and  most 
lands  in  the  kingdom  are  so  settled,  and  the  intent  of  the  parties  is  to  pre- 
serve the  timber  as  well  as  the  rest,  and  as  there  is  no  legal  remedy,  this 
court  will  find  one  which  will  not  be  adequate,  if  satisfaction  is  not  made, 
after  the  act  is  done.  Thb  therefore  is  not  a  particular  case,  but  a  veiy 
general  and  universal  one. 

For  defendant  was  cited  Claxton  v.  Claxton,  2  Vem.  153,  and  Aspinwal  v. 
Lee,  2  f^^rn.  218,  and  that  if  the  parties  were  disabled  from  severing  the 
timber,  it  might  be  kept  too  long  on  the  estate,  and  rest  in  suspense  for  se- 
veral years  to  the  detriment  of  the  public. 

(1)  See  the  5lh  edition,  3  Vol.  268,  note.    Et  ante,  529. 
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Lord  Chancellor  took  further  time  to  consider  of  it ;  and  Sir  John  Hind 
Cotton  having  died  pending  the  suit,  and  the  cause  revived  against  his  re- 
presentatives, his  Lordship  gavejudgment,  5  Feb,  1753. 

The  foundation  of  theplaintiiTs  equity  depends  on  the  trust  to  preserve 
the  contingent  uses.  There  was  a  plain  fraud  in  the  agreement  to  injure 
the  contingent  remainders ;  there  is  a  privity  between  the  tenant  for  years 
and  remainder-man,  the  tenant  for  years  being  a  Fiduciary, 

Four  questions  are  to  be  considered.  First  the  intent  of  limitations  to  trus* 
tees  support  contingent  remainders  ?  Second,  what  estate  they  take  at  law, 
and  what  actions  they  may  bring?  Third,  the  nature  and  extent  of  the 
trust  in  equity  ?  Fourth,  how  charged  in  equity,  for  breach  of  trust?  As 
to  the  first  question,  they  took  rise  from  ChudleigKs  case,  1  Co.  120,  and 
Archer* s  case,  1  Co.  66 :  but  not  in  practice  till  the  usurpation.  The  dis- 
pute in  CkudltigKs  case  was  the  power  to  destroy  contingent  uses,  before 
ctttuy  que  use  was  in  being ;  it  was  not  determined,  that  the  conveyance 
by  cestiy  que  use  for  life  would  bar  the  contingent  remainders,  but  it  was 
afterward  determined  in  .^rcAcr'*  case,  very  properly  set  forth  by  Pollex* 
fen  in  Hales  v.  Rislev.  As  to  the  second,  it  was  a  question,  whether  they 
took  any  estate  or  had  only  right  of  entry ;  but  it  wa«  settled  in  CAo/m- 
lof^s  case,'2  Co.  51  a.  so  is  41  £.  3.  and  Fitzkerbert ;  and  Duncomb  v.  jDim- 
combf  3  Lev.  437,  which  last  was  the  first  case,  where  a  limitation  to  trus- 
tees came  in  question.  If  then  it  was  so  settled  upon  a  limitation  for  life, 
it  is  stronger  after  a  limitation  for  years :  as  was  well  urged  by  Lee,  Chief 
Justice,  in  Smt'r A  v.  Parkhurst,  Michaelmas.  14  G.  2.  They  have  there- 
fore in  law  an  interest  in  the  timber  by  the  enjoyment  of  it  in  the  tenant 
for  years :  but  they  could  not  bring  waste  at  common  law,  and  the  statute 
of  Gloucester  gives  it  only  to  those  who  have  interest  in  the  inheritance. 
Thirdly,  these  trusts  are  to  be  construed  in  the  most  liberal  manner  agree- 
able to  natural  justice :  as  in  Mansel  v,  Mansel,  [2  WiL  678.]  The  de- 
struction  of  timber  or  mines  may  more  afiect  the  inheritance  than  any 
other.  It  is  said,  they  cannot  bring  a  bill  to  stay  waste,  they  only  can  en- 
ter ;  but  that  is  preserving  the  shell,  and  not  the  kernel.  The  words  com- 
Erehend  all  remedies  in  law  and  equity  ;^  for  equity  being  now  part  of  the 
LW  of  the  kingdom,  is  comprehended. '  They  may  bring  a  bill  to  stay 
waste  before  the  contingent  uses  come  in  esse.  Dayrell  v.  Champ- 
ntssy  Eq.  Ab.  400,  their  trust  afiects  their  conscience.  The  same  bill  may 
be  for  an  infant  m  ventre,  which  is  stronger,  Musgrave  v.  Parry,  2  Vern. 
711.  Therefore  the  trustees  might  have  brought  this  bill  in 
this  case;  if  so,  the  parties  would  be  discharged  only  upon  the  [  556  ] 
terms  of  making  satisfaction  in  damaees,  to  be  laid  up  till  the 
contmgent  uses  should  come  in  esse.  As  to  the  fourth,  in  Pye  v.  George 
[1  Wu.  128.]  JtRch.  1710,  trustees  joining  in  destroying  contingent  re- 
mainders is  a  breach  of  trust,  and  the  estates  created  are  void.  Tippen 
V.  Pigot,  Mch.  1713 ;  and  Mansel  v.  Mansel,  [1  Wit.  359.  cited  Ea.  Ab. 
385.]  the  trustees  shall  be  obliged  to  make  a  recompence,  and  the  adienee 
restore  the  estate.  The  difference  here  is,  there  is  no  positive  act,  but 
only  a  laches  in  not  bringing  a  bill  for  injunction ;  but  they,  who  have 
profited  by  the  destruction,  are  not  excuseable.  Notice  of  the  trust 
makes  the  laches  of  the  trustees  to  afiect  them;  and  notice  of  the  trust 
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aflects  the  alienees:  therefore  as  in  aHenation  with  notice  a  reconvej' 
ance  is  just,  so  here  though  before  the  contingent  remainder-man  be  in 
remm  futtura^  and  had  no  jus  in  re  nor  ad  rem.  The  objection  for 
the  defendant,  that  the  limitation  to  the  trustees  does  not  alter  the  power 
of  tenant  for  life,  assumes  too  much.  The  invention  was  to  abridge  the 
legal  rights  of  tenant  for  life,  and  of  the  remainder-man  to  take  a  surren- 
der. According  to  2  fFiV.  240,  and  ^/fyn,  82,  the  right  in  law  is,  that  as 
soon  as  they  are  severed,  they  vest  in  the  remainder-man,  and  trover 
lies:  but  this  was  a  collusion  with  the  remainder-man.  Where  a  legal 
right  is  acquired  by  collusion,  this  court  shall  enjoin  or  give  a  recom- 
pence.  1  will  adhere,  as  far  as  I  can,  to  the  rule  aquiUu  sequUtar  legem  ; 
though  till  the  remainder  is  vested,  no  action  qf  waste  lay,  yet  a  remedy 
is  given.  Page'^s  case,  5  Co,  76  i.  and  if  the  estate  be  divested,  and  af- 
terward revested,  he  may  bring  waste^  1  Inst^  356  a.  The  successor  of  a 
bishop  may  maintain  waste  for  waste  after  death  of  his  predecessor,  when 
the  freehold  is  in  the  King.  Ftiz.  K  B.  1  Inst.  356.  a.  it  may  be  said, 
this  is  by  the  statute  o{Marlbr%dge  ;  but  I  hold  it  not :  and  so  says  2  bisU 
151,  152,  and  29  £.  3.  15  b.  2  H.4.2  RoL  Ah.  824.  A  court  of  equitr 
has  gone  further  in  restraining  waste  than  the  law  Moor.  554.  1  RoL 
Ah.  377.  1  Vem.  23.  2  Sho.  69.  2  Freem.  54,  65,  278.  Ahrahal  v. 
Bubbf  and  a  stronger  case  of  Lady  Evelyn  there  cited.  On  the  same 
foundation  I  determined  Fleming  v.  Flemings  19  Jti/y,  1744,  and  Rchinson 
y.  Litton  (1),  12  December^  1744,  went  further.  It  is  objected,  that  no 
recompence  will  he  decreed  upon  a  bill  now  brought  for  an  account,  and 
the  caseof  Je$u«  College  v.  Bloom,  19  Mvemher^  1745,  was  cited;  but 
that  is  widely  difierent  from  the  present ;  and  2  Wil.  240,  is  cited ;  the 
distinction  arises  from  the  collusion  between  the  remainder-man,  and 
tenant  for  years.  As  to  the  length  of  time,  no  laches  in  the  plain- 
tiff) and  the  law  gives  waste  after  a  mesne  remainder-man  is  dead: 
beude  the  plaintiff  submits  to  what  is  in  the  answer.  An  objection  occurs 
to  me,  that  there  is  a  recovery,  which  has  altered  the  remainder.  I  ad- 
mit 1  Inst,  says,  regard  is  to  be  had  to  the  continuance  of  the  reversion  in 
the  same  state;  but  there  is  no  new  use  created:  and  it  was  determined 
to  be  the  same  estate  in  Lord  Derwentwater''s  case^  and  Ahhot  v.  Burton,  2 
SalL  590,  and  in  another  case,  Hil.  16  6.  2  affirmed  by  the  Lords.    In 

this  case  the  plaintiff  is  intitled  to  the  same  relief:  although 
[  557  ]   the  remedy  at  law  should  be  extinguished.    There  are  many 

instances,  where  a  court  of  equity  has  relieved  in  cases,  where 
the  action  dies  with  the  person.  Before  the  statute  of  William  and  Mary 
there  was  no  remedy  at  law  against  executor  of  an  executor  for  a  dUvasia- 
vitfjet  a  court  of  equi^r  did  this  before.  Price  v.  Morgan^  2  C.  C.  217. 
and  the  case  of  Eton  College,  1  C.  C.  121.  and  2  Mod.  293,  294.  In  all 
cases  of  fraud  the  remedy  never  dies  with  the  person,  but  will  follow  the 
estate  of  the  party  liable  to  the  demand.  Here  the  will  appearing  on  the 
face  of  the  articles  proves  they  had  notice ;  and  therefore  it  was  a  fraud 
with  the  remainder-man.  Ai^uments  ah  inconvenienti  have  b^n  urged : 
but  those  on  the  part  of  the  defendant  are  not  so  great  as  those  on  the 

^1)  3  Atk.  S09.  and  8  Vin.  Ab.  475.    See  the  difference  between  the  two  reporte  aotio- 
•d  in  Mr.  Sanden*  edit  of  Atkjne,  abi  sapnu 
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other  fide.  Firmor^n  case,  3  Co.  79.  trustees  to  preserve  contingent 
remainders,  are  a  proper  meditun  between  perpetuities,  and  too  great  li- 
cence of  power  over  estates. 

Decree  for  iht  plaintiff.  That  the  defendant  shaD  pay  the  sum  in  his 
hands,  as  appears  hj  his  answer,  but  without  interest  further  back  than 
the  time  of  fiUixig  the  bill. 

K  The  judgment  ex  relatione  (1). 
(1)  See  3  Atk.  758. 


INDEX 

TO  THE 

PRINCIPAL  MATTERS, 
IN  VOLUME  I. 


ABATEMENT— Pive#  18a  182. 
1.  8«qiiflftnLtion  to  compel  performance 
of  a  decree  abated  by  death  of  plaintiff. 
Wharam  Y.  Boughion^  180 
S.  FUnfaeiat  not  abated  by  death  of 
plaintm;  the  right  being  vetted.  Other* 
wise  of  an  exteni  where  a  Uberate  ne- 
oeeeary.  So  of  a  eequeetration,  becauea 
a  further  act  neccMary.  Ibid.  183 

ABEYANCE— 174. 177. 
Power  of  appointment  unexecuted  leaves 
not  the  inheritance  in  abeyance. 

Cunningham  T,Moot^^  174 
See  also  BAaoR  and  Fbmi. 
ACCOUNT— 35.  161.  Sll.  232.  250.  282. 
297.  326,  7.  407. 509, 10.  524. 
1.  Account— Liberty  to   surcharge  and 
&lsify.  Thwuend  ▼.  Lovfietd^  35 

%  Account  of  profits  and  coal  mines  not 
decreed  without  shewing  possession; 
the  bill  retained,  with  liberty  to  bring 
eiectment.  Saytr  v.  PAtit>«,  232 

3*  Plaintiff,  a  factor  abroad,  having  ex- 
ceeded the  price  limited  for  a  purehase 
of  hemp ;  the  defendant,  who  objected 
to  the  contract,  but  afterwards  reship- 
ped  and  disposed  of  some  of  it  on  a  new 
risk,  was  ordered  to  account  for  the 
whole  at  the  cost  price. 

CamwaU  v.  Wilton^  509 
4.  If  fkctor  exceeds  orders  on  one  part, 
and  sates  on  another,  the  principal 
most  take  the  good  with  the  bad. 

IM.  510 
Set    TUUm   Elioit.    Equity.    Injunc- 
tion.     MisaxraiexNTATioN.      Plia. 
Satisfaction.    Sit-off.    Wasti. 
ACCUMULATION— 211.  485,6. 
See  Maintinanci.  Rbpublication,  and 
RisiDUAav  Dxvisx. 
ACQUIB8C£NC£-.53a* 

See  Lachxs. 
ADEBfPTION— 271. 
Bequest  of  goods  on  board  of  a  ship  by  an 
Ea$t  India  captain  is  good,  though 
they  may  afterwards  have  been  remov- 
ed. Ctuwrnan  v.  Hart  27 1 
ADMINISTRATOR— 212. 

See  Hill. 
ADMISSION-36. 
^ee  FaAoo. 


ADVANCEMENT— 15. 76.  89. 
What  is  an  advancement,  on  the  en* 
torn  of  London. 

EUioit  V.  Colter,  15.  !• 
See  PoaTioN  and  Rxsdltino  TavsTr 
AFFIDAVIT— 248. 

Su  iNTiaPLXADXa. 

AGENT— 62.  64.379. 

See  Imposition  and  Noticx. 
AGREEMENT— 2.  6.  73.  82.  86.  87.  217. 
256.  279.  441.  444.  447.  449. 453.  454. 
456.  457. 

See  FxAun. 

1.  Argument  (Parol)— 2.  * 

C  A  mother  agreeing  to  give  her  daugh- 
ter £1000,  which  by  the  daughter^ 
marriage  articles  was  to  be  settled  for 
her  separate  use,  decreed  to  perform  it. 
Her  signature  to  those  articles  as  a  wit^- 
ness  (&e  knowing  the  contents)  issuf' 
ficient  evidence  of  the  agreement  there- 
in recited  within  the  statute  of  ft-auds^ 
although  she  was  not  in  terms  a  party 
to  them.  Mutual  credit  under  copart- 
nership agreement. 

WelfdrdT,BeeMely,6 

3*  On  marriage  of  a  daughter  there  i» 
an  agreement  that  the  rather  shall  in 
present  pay  for  her  separate  use  jS50Q 
to  which  she  was  not  intitled  unless 
she  survived  him ;  and  that  a  real  es- 
tate, which  came  to  her  from  her  mo- 
ther, should  be  settled  after  the  uses  of 
the  marriage  to  the  father  and  his 
heirs ;  the  right  heir  of  the  father  inti- 
tled to  a  specific  performance  of  these 
articles.  Stephent  v.  TVucman,  73 

4.  In  marriage  articles  and  settlements, 
on  good  and  valuable  considerations, 
such  consideration  will  run  through  all 
the  limitations  in  favour  of  the  remo- 
test remainder-man.  /M. 

5.  Specific  performance  of  an  agreement 
decreed  against  one  who  afterwards  be- 
came a  lunatic.        Owen  v.  DavUi^  82 

6.  Agreement  not  signed  by  one  party 
where  binding.  Ibid. 

7.  Agreements  mutuaL 

Troughton  v.  TrefughUm,  86,  7 

8.  In  agreements  no  relief  in  equity  where 
an  action  at  law  would  not  lie  bv  rea- 
son of  a  substantial  defect :  such  as  a 
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AOREEMENT— (Con/tnueit.) 

eoniingency  not  happening.  Hniband 
oovenanti  in  marriage  articlea,  in  eiz 
monthe  after  death  of  hie  mother,  and 
that  he  ihonld  come  to  and  be  in  poi- 
■etfion  of  the  estate  in  jointure,  to  fet- 
tle. See.  He  diet  in  mother?!  life,  leav- 
ing  no  iuue.  The  ettate  comee  to  his 
heir ;  who  shall  not  be  compelled  by  the 
wife  to  a  specific  performance. 

WMtmd  ▼.  Fautt-t,  256 
9*  Specific  performance  of  agreement  re- 
vised under  circumstances  of  inade- 
quate consideration. 

Underwood  v.  HUeheoeky  279 

10.  Specific  performance  of  agreements ; 
in  what  cases  decreed.  Ibid, 

11.  Parol  agreement  confessed,  or  in  part 
executed,  binding. 

Potter  V.  Potter,  447 

12.  Specific  performance  decreed  of  arti- 
cles executed  in  England  concerning 
boundaries  of  two  provinces  in  Ameri- 
so.  Agreement  to  settle  disputes.  Pro- 
cess on  a  decree  for  possession  of  lands. 

Penn  y.  Lord  Baltimore,  444 

13.  K,  in  council  cannot  decree  an  agree- 
ment ;  noi  acting  tn  perforiam,  as  this 
court  can.  Ibid.  AAl 

14  Tenure-  of  the  planters  preserved  %j 
the  agreement ;  they  need  not  be  par- 
ties. Ibid.  449 

15.  Agreements  to  be  decreed  entirely. 

Ibid.  453 

16.  Agreement  decreed,  though  it  could 
not  be  inforced  in  rem.  The  primary 
decree  in  equity  inpenonam.         Ibid.  ^ 

See  Contract.    Fraud  and  Mxstakx. 
ALLOWANCE— 115. 

Allowance  to  trustees  for  their  trouble. 
£//tionT..^trfy,  114.115. 
ANNUITANT— 428. 

See  Contribution. 
ANNUITY— 402. 426. 

See  Intbrkst  and  Rkdehption. 
ANSWER— 66.  69.  95.  97.  125.  274.  388. 

1.  Though  the  court  will  not  decree 
against  a  distinct  denial  by  answer  of 
a  fact  charged  and  supported  only  by 
one  witness,  such  denial  must  be  posi- 
tive, full  and  complete. 

Le  Jfeoe  v.  Le  JVeoe,  66 

2.  The  court  often  gives  credit  to  a  par- 
ty^s  answer,  so  as  to  make  it  the  foun- 
dation of  an  inquiry.  Ibid.  69 

3.  One  witness  not  sufficient  if  denied  po- 
sitively by  answer,  unless  corroborated 
by  circumstances.  Ibid.  69 

4.  Where  but  one  witness  against  an  an- 
swer, the  answer  must  be  a  positive  de- 
nial in  totOy  and  rest  singly  thereon. 

Reeek  v.  Kennegal,  125 
See  THiUt  Denial  and  Evidence. 
APPEAL— 133.  207.  250. 

1.  The  Hoiue  of  Lords  judge  by  the  same 
rules  as  the  inferior  courts. 

Kemp  V.  Sgutre ,  207 


2.  The  rule  that  no  ^petl  Ibr  oo«l» 
merely,  not  to  be  etrictly  adherad  to 
if  a  eound  distinction  can  be  mmdmz. 
as  where  afair  incombranoer  is  decj— d 
only  his  principal  and  tnterait. 

(hpemT.QrifUhttSI^ 
Su  Title  CoNsiifT^ 
APPEARANCE— 384. 386. 
Su  Practioi. 

1.  Appearance  salves  enor  in  wmam  pro» 
cess  only.  Thnert  ▼.  Butteliy,  38^ 

2.  Appearance  by  wife  withoat  hnisband 
may  be  good. 

TWiperaT.  JBttOBlas  386' 
APPLICATION— 173- 

See  Purchaser. 
APP0INTMENT--i6e.  156.  lOS  SIL  229)- 
281. 

1.  Appointment  pnraaant  to  a  fomm^ 
good ;  though  executed  by  will  of  a. 
feme  covert         Bumei  ▼.  Mann^  t5d 

2.  Bill  in  equity  by  husband  and  wifo^ 
who  had  a  power  oT  appointment  ibr 
her  separate  use,  softmittiag  that  lh» 
subject  of  it  should  be  appKad  in  pay- 
ment of  his  debts  by  mortgi^  mnd. 
otherwise,  for  which  a  decree  pansse^ 
is  tantamount  to  an  octoal  appointment* 
The  heir  therefore^  although  tn  beinf 
at  the  ttme,  and  not  made  a  party  to  tho 
original  suit,  was  not  permitted  Co  m^ 
ravel  the  accounts  taken  under  that 
decree ;  but  only  to  surcharge  and  fal- 
sify. Alitn  v.  Pupwwtk^  163- 

3.  A  mothor  having  a  power  of  appoint- 
ment cannot  give  an  illusory  share  t» 
one.  Cokman  v.  fieymeiir,  €11 

See  Barom  and  Fimi..     CojisTRUcnoa^ 
Power. 
APPRENTICE— 48.  83^ 

1.  Master  has  a  right  to  eamrngs  of  him 
apprentice  who  qoitk  him. 

Mentdn  ▼.  Anuiyi  48^ 

2.  The  court  will  not  selieve  against  % 
master's  legal  right  to  sdi  the  earning* 
of  his  apprentice  who  quitted  his  sef*> 
vice  before  his  time.    HiSr.  AUen^  8& 

APPROPRIATION— 288- 
Executor  bound  to  set  apart  a  iVmd  t» 
answer  future  demands  under  a  oob* 
tract  Johneon  t.  JHUm,  fSt. 

ARREAR— 264. 267. 
Owner  of  a  charge  on  an  estate  lets  it  mm 
in  arrear  eight  years  r  not  to  be  pro^ 
snmed  absolutely  released,  or  intended 
to  prejudice.the  remainder. 

'    Aitan  r.  Aum,  26T 
See  Release. 
ASSETS— 75.  lOa  108. 123.  212.282.  Sit. 
496.511. 

1.  Payment  of  interest  for  a  legacy  by  an 
executor  from  time  to  time  shall  be  evi- 
dence of  assets,  not  so  of  a  single  in- 
stance of  payment  of  intereat. 

Corporation  of  CUrgymen^e  Son's  v. 
Swamoon,  75. 

2.  Marshalling  assets,  by  letting  eimpiv* 
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contract  creditor  come  in  place  of  a 
■pecialtj  creditor,  can  only  be  where 
the  ipecialty  creditor  had  a  remedy 
against  the  real  and  pemonal  aaaetii  of 
the  debtor  deceased  whose  assets  are 
in  question.         Laeam  v.  Mertins^  312 

3.  The  court  aims  at  equality  of  satisfac- 
tion in  administration  of  assets. 

Mariin  ▼.  Martin,  212 

See  AppEoraiATioii*  Charities.  De- 
oasi.    ExBcuiiOR.  ExoNKEATioNy  and 

VOLUNTAET  DkEO. 

ASSIGNMENT— 66.  122. 331. 2,  348. 391. 

4n: 

«tf.  borrows  money  of  B.  and  gives  him 
a  draft  upon  a  fund  due  to  ji,  out  of 
the  Exchequer,  and  becomes  bankrupt : 
this  is  an  assignment  thereof  to  B.  for 
valuable  consideration,  which  shall  pre- 
vail against  the  general  assignees  un- 
der the  commission  of  bankruptcy. 

Row  V.  Dawton,  331 

Su  Bankeupt.  Bono.  Chosi  in  Ac- 
tion. COVBMANT.  i'otSlBlLlTT.  PeK- 
SKNTATION. 

ATTORNEY— 96. 
Ftde  AoBNT.    SoLioiToa,  and  Suppftn- 
aio  Vini. 
AUGMENTATION— 91. 
Conetmction  npon  29  C.  2.  e.  8.  for  per* 
petuating  augmentations  of  poor  vicar- 
ikgas.  Benton  v.  Dean  of  York^  91 

AWARD^l. 
Award  may  he  relieved  against  where  a 
dear  mistake  in  fact  or  law. 

Ridvui  V.  Pt^ne,  10 

B. 

BANKRUPT— 239. 242. 278.  326.  327.  328. 
341.  348.  466. 

!•  Anignees,  overcharge  mesne  acts  by 
relation.  Biiion  v.  Hjfde,  328 

P  Pawnees  of  goods,  ^bc  permitting 
hankmpCs  to  continue  in  poseesiion  or 
in  the  order  and  disposition  of  them, 
have  no  specific  lien  on  them  against 
the  assignees.  Assignments  of  debts. 
Eqvities  as  between  partners. 

RvaU  V.  RowUt^  348 

3.  Judgment«reditor  leaving  the  goods 
in  bankrupt's  hands,  cannot,  oome 
•gainst  another  who  has  taken  out  ez- 
•ention.  ffett  v.  Slap^  466 

Aet  AisioKMBNT.  Limitations,  (Sta- 
Tim  or).    pA&TNBasHip,  and   Sbt- 

OFV. 

BARON  and  FEME— 15.  17.  19.  23.  64. 
84.  166.  163.  174.  229.  230.  298.  299. 
303. 376. 386. 477.  517. 534. 638. 
1.  Ezecntor  of  husband  who  survived  his 
wife  but  did  not  take  out  administra- 
tion, is  entitled  to  her  share  under  the 
eoatom  of  London,  and  her  administra^ 
tor  is  but  a.  trueiu  for  him*  Pereenal 
VoL  L  3 


presoMts,  tec.  no  advancement  to  as  to 
bar  the  cubtomary  share ;  uoithcr  was 
maintenance,  though  afler  marriage: 
the  same  being  charged  against  her  as  a 
debt  under  the  will. 

Elhoi  V.  CoUier,  16 

2.  Covenant  by  husband  to  assign  a  con- 
tingent portion  of  the  wife  to  uses  of  the 
marriage.  The  right  of  calling  fur  it 
vests  in  husband,  who  dies  without 
doing  so:  the  wife  bound  by  this  cove- 
nant. Btuh  V.  Dalicajf,  19 

3.  Execution  of  a  power  by  a  feme 
covert. 

Oodolphin  V.  Godolphin,  21. 23 

4.  Money  by  murriage  articles  to  be  laid 
out  in  laud,  to  uses  of  husbuud  and  wife 
for  life,  then  to  the  children,  as  they 
should  appoint ;  in  default  of  appoint- 
ment equally ;  if  but  one,  to  that  one  in 
tail,  reversion  to  husband  in  fee.  One 
daughter ;  the  trustee  pays  it  to  her  and 
her  husband ;  sh<)  not  being  tui  jurist 
nor  separately  examined ;  the  payment 
not  sufficient  to  make  it  considered  as 
money,  and  sister  of  the  half-blood  may 
claim  the  reversion  in  fee  from  the  fa- 
ther ;  but  the  husband  of  the  other  sie- 
ter,  who  was  tenant  in  tail,  will  be  ten. 
ant  by  the  curtesy. 

Cunnii^ham  v.  Moodjf,  174 

6-  The  power  of  appointment  puts  not  the 

inheritance  in  abevance.  Ibid.  174 

6.  Feme  covert  without  husband's  join- 
ing,  but  in  his  presence  surrenders  her 
copyhold  to  use  of  her  will  or  appoint* 
ment,  and  devises  it.  Q.  whether  good  f 

Taylor  v.  Philipt,  229 

7.  Fine  by  feme  covert  good  against  her 
heir  by  estoppel.  Itrid.  230 

8.  Covenant  by  husband  before  marriage 
to  settle  lands  in  jointure  for  wile,  apd 
other  part  for  the  issue  of  the  marriage, 
her  fortune  to  remain  in  trustees  till 
such  settlement  made.  l*he  husband 
dying  insolvent  without  performing  it« 
the  wife*s  fortune  survives  lor  her  own 
benefit,  and  the  issue  not  entitled  to 
take  it  from  her.        Fyke  v.  Pyke,  376 

9.  A.  devises  in  trust  for  sole  and  sepa* 
rate  use  of  his  daughter  (a  feme  covert^ 
for  life,  and  to  be  at  her  own  disposal, 
with  power  notwithstanding  covertor^ 
to  dispose  thereof.  She  when  nineteen, 
in  pursuance  of  her  power,  disposes  of 
it  by  will :  this  not  a  good  execution  of 
the  power  as  to  the  real  esUte,  which 
may  be  daimed  by  the  heir  at  law,  al- 
though at  the  same  time  claiming  a  le- 
gacy ;  nor  is  the  husband  intitled  to  bo 
tenant  by  the  curtesy. 

HearlB  v.  Oreenbank,  298.  9 

10.  Husband  of  tenant  tn  tail  takes  in  a 
mortgage,  and  is  in  receipt  of  the  rents 
and  profits.  On  s  bill  to  redeem  by 
reversioner  after  the  wife*0  death,  no 
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BARON  and  FEME— (^on/tmierf) 

interest  allowed  to  the  husband  during 
his  wife*s  life-time.  As  to  tenant  for 
life  keeping  down  the  interest  of  an  in- 
cumbrance. Real  estate  rendered  by 
a  testator  primarily  liable.  * 

Amtibury  ▼.  Broun,  477 
11.  Purchase  from  a  wife  of  part  of  her 
■eparato  estate,  without  her  trustees 
joining;  with  a  co?enant  by  the  hus- 
band, that  it  was   free  from  incum- 
brances.    There  beins^  no  pro<^  of  the 
busband*s  improper  inHuence,  although 
ii  wat  atleged^  the  purchase  was  effectu- 
ated :  but  as  to  the  husband^s  covenant, 
the  wife  held  not  bound ;  and,  there  be- 
ing  an  incumbrance,  the  plaintiff* 's  re- 
medy was  against  the  husband  alone. 
Origby  v.  Coz,  517 
13.  Wife  a  feme  sole  as  to  her  separate 
esUte.  Ibid.  51S 

13.  Her  trustees  need  not  join,  unless 
made  necessary. .  Jbid, 

14*  Husband  receiving  proceeds  of  a  sale 
of  wife^s  estate,  and  promising  by  a 
note  or  receipt  to  lay  it  out,  property : 
this  note  held  evidence  of  the  agree- 
ment antecedent  to  the  sale,  and  estates 
purchased  afterwards  by  the  husband, 
were  held  to  be  bound. 

Allomty-Oeneral  v.  Whorwood^  534 
15.  If  husband  can  lay  hold  of  wife*s  es- 
tate without  aid  of  equity,  he  is  not 
compelled  to  setUo  it,  otherwise  where 
he  cannot. 

Ibid.  538 
See  Appointmkxt.    Coptbolds.    Peac- 
TioB.     Relations.    Sxpabation. 
BASTARD— 3J4.  316. 

See  Elbotxon. 
BOND— 86.  87.   122.  251.  276.  341.  344. 
345. 
1.  Assignee  of  bond  takes  its  subject  to 
all  equity  ;  but  time,  ice  .may  vary  it. 
Hilly,  CaiUovell,  in 
%>  Bond  ex  turpi  eaiua  delivered  up. 

Robinson  v.  Gee,  251 
3.  -Difference  in  an  action  at  law  on  the 
loss  of  a  bond,  and  a  note. 

Walmtley  v.  Child^  341.  345 
See  Equity.    Fbauo.    Ivfluencb.    Po- 
licy  Public.    Pojt  Obit  Sbouritt. 
Tackirg. 
BOUNDARIES— 172.  444 

See  Aqbbbmbnt.    Equity. 
BYE-LAW-416. 
A  bje-Uw  may  be  pi^^sumed. 

AUon^'Qentral  v.  SeoU,  416 


CHARGE— 51.  86.    168.  230.   264.  427. 
477.  499.  522. 
1.  Devise  to  truBtaes  from  and  immediate- 
ly after  detenninatioa  of  preoedeal  as- 
Utes,  to  use  of  4.  iq  ib^ohaivfad  and 


chargeable  with  legacies,  to  be  paid  in 
twelve  months :  they  ran  over  all  the 
precedent  estates  as  well  as  the  fee. 

Car/er  v.  Carter,  168. 

2.  Charged  and  chargeable  runs  over  all 
the  particular  estates,  as  well  as  the 
fee.  Jbid. 

3.  Legacy  by  a  father  to  a  child  intitled 
to  a  rent-charge  out  of  an  estate  devis- 
ed to  another,  the  child  still  intitled  to 
the  rent-charge. 

.^^ref  V.  WHUm^  230. 

4*  The  court  will  go  as  far  as  it  can,  to 
attain  payment  of  debts.  Real  estate 
where  charged,  affected  by  equitable  as 
other  debts. 

Atiley  ▼.  Powis,  483 

5.  Deyise  of  £100  to  a  daughter,  to  be 
paid  by  executor  in  a  month  after 
death  of  the  widow,  to  whom  the  real 
estate  was  devised  for  life,  and  aller^ 
ward  to  his  son,  the  executor  in  fee ; 
appointing  two  trustees  or  overseers  to 
see  the  will  performed.  On  deficiency 
of  assets,  the  real  charged  with  the 
£100. 

Lypei^y.  Carter  4S9 

See  Babom  and  Fbmb.    ExoHSBATioir. 
Fbauo.   Intbbbbt.   Rblbabs.  Rbiits. 
and  PaoriTS. 
CHARITIES— 43.   72.   77.   8a  108.  17«. 

217.  225.  '418. 462. 469.  534. 

1.  Though  an  information  relative  to  a 
charitable  use  will  not  be  dismissed 
where  a  clear  right  is  to  be  settled,  yet 
the  information  in  this  case  was  dis- 
missed with  costs,  no  charitable  foods 
being  in  question,  and  no  proof  entered 
into  as  to  an  alleged  right  of  election, 
which  it  sought  to  establish. 

Attorney  Oeneral  v.  Parker,  43. 

2.  Where  a  decree  for  the  establishment 
of  a  Qharity  should  be  made,  an  infer- 
mation  will  not  be  dismissed  because  it 
prays  wrong  relief;  but  the  court  of 
Chancery  will  not  act  in  many  eases; 
and  has  no  jurisdiction  in  many  others, 
as  fouadations  under  a  charter,  ^bc 

Attorney  General  v.  Saiarl,  72. 
3'  Chancery  has  no  jurisdiction  to  inter- 
fere  with  the  election  of  members  of 
colleges,  or  misapplication  of  their 
funds,  &«•  where  the  appointment  of  a 
general  visitor  can  be  iafened.  Plea 
that  the  Chancellor  of  the  Univetsity 
was  visitor  of  Clare  Hall  to  the  whole 
relief  and  discovery  of  such  an  iaforma^ 
tion  supported.  No  precise  words  ne- 
ccisaiy  to  constitute  a  general  voiter. 

Attorney  General  t.  Ihlbolt  77 

4.  New  ingrafted  fellows  of  a  eoUefre  sub- 
ject to  the  visitor's  jurisdietion,  and  the 
■amo  powers  as  the  old  foondatioii. 

IHd. 

5*  Nomioation  of  a  masler  to  a  obarity 

eohool,  not  subject  to  the  gaiiaral  mles 
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CfiARmE&*-C«n<tRiM^ 

of  lapM,  u  in  cbms  of  pcofenUtion  to 
liviDgB. 

AUarn^Oeneral  V.  Wykliffe^ld 

6.  LegiAj  to  W.  and  £.  they  are  made 
ezeoaton,  %ad  iand  denttd  to  C,  paying 
j&lOOO  io  exeeuioTM,  the  residue  to  a  cha- 
rity. Thia  £1000,  ie  a  charge  on  real 
eetate  which  by  the  mortmain  actie  not 
well  dinpooed,  and  reealti  to  the  heir. 
Anets  not  marshalled  in  favour  of  this 
beqneet  This  devise  held  a  sale  of  the 
land  for  £1000;  and  the  beqnesi  of 
£1000,  held  intended  to  the  exeeuien 
dMMuehJcrihepwrp&teiefthewiti^orai 
aniUfor  debit ;  and  not  otherwise ;  so 
that,  if  gfood,  it  would  not  have  lapsed 
by  their  deaths. 

Arwnli  V.  Chapman^  108 

7.  An  information  not  to  be  dismissed, 
though  the  relief  prayed  is  wrong,  if 
any  directions  necessary. 

AtlomejrQtMertd  t.  Seoit,  418 

8.  A  nibseqaent  donation  may  be  pot  un- 
der the  same  power  as  the  founder's. 

Qrtm  9.  RutlUfftrth,  469 

^Ses  CopvHOU)  and  MoaTMAiir. 
CHARTER— 7S. 

8te  Chabitixs. 
CHATTELS— 101.  S7l. 

Ses  COIISTEUOTIOIC     PAaTIBl. 

CHILDREN— 6&  85. 89. 189. 19S.  202. 209. 
226* 
Extent  of  the  word  «•  children." 

Wyihv.Blaekmah  901 
See   CoMsraucTioif.     Issue.     Portion. 
PosTBOMOus    Chiu>.        Rbvooatioit. 
Vbstiho. 
CHOSE  IN  ACTION— 19.271.332.391. 

1.  Chote  in  aetion  is  assignable  in  equity ; 
and  no  particular  form  requisite. 

R»w  T.  jDMFfon,  332 

2.  Cheu  t»  acHon^  or  possibility  assigna- 
ble in  equity.  And  no  particular 
form  requisite. 

Whitfield  T.  Fautm,  391 
See  Baron  and  Fbmk.    Construotion. 
CODICIL— 187. 437. 485.  486. 

1.  Difference  between  a  codicil,  and 
a  second  will. 

fVittei  T.  Smidford.  187 

2.  Will  republished  by. 

Poiter  V.  Poiier^  437 
See  RnpUBLioATioir. 
COLLEGES— 77.  462.  468. 534. 
Su     Charities.      Mortmain.      Plba. 

T&CST 

COLONIES— 444. 

See  AORBBMBNT. 

COMMISSION— 268. 

yide  laavBST. 
COMPOSITION— 297. 

See?LMA* 
COMPROMISE— 19. 

See  AoRBBiiBiiT. 


COMPUTATION— 106. 

See  MiSTABB. 
CONDITION— 46.47. 135.  360.  420. 

1.  Executors  as  well  as  heirs,  although 
net  named,  may  take  advantage  of  a 
condition.  Hodgeen  v.  Aowssn,  46 

2.  Conditional  limitation.  IHi* 
See  Lapsc.    Salb. 

CONDITIONAL  LIMITATION-^420. 
Devisee  on  condition  that  the  land  should 
go  over  to  another,  if  he  did  not  give 
a  release  in  three  months  after  testa- 
tor's death,  d^ng  in  the  testator^  life- 
time,  the  devisee  over  shall  take  instead 
of  the  heir  at  law.    This  being  a  condi- 
tional limitation,  and  not  a  strict  con- 
dition. Avebfnr,Ward^4S0 
CONFESSO. 
Bill  pro  eon/eeto, 

tWharam  v.  Br&ttghlenj  180*  185 
CONFIRMATION— 31. 189.  400. 
See  JoiNTURB.    MiSTAXB.    Pbactiob. 
CONSENT— 133. 163. 413. 
Judgment  in  aoauseAeardAyeofuenf,  re- 
verted en  appeal. 

Butte^fieUr.  Butierfield,  139 
iSss  AppomTMBNT.    Prbsbbtatioit. 
CONSIDERATION— 73.  128.   215.   216. 
279.  280.  379. 

1.  Where  any  consideration  is  mentioned 
in  a  deed,  and  not  said  for  other  cetisii> 
derations,  you  cannot  enter  into  proof 
of  any  other ;  otherwise  where  no  con- 
sideration at  all  in  the  deed. 

Peaeotk  ▼.  Menk^  128 

2.  In  marriage  settlements,  Slo,  on  good 
or  valuable  consideration  as  between 
the  immediate  parties,  such  eonsidera- 
tion  will  run  through  all  the  limitatione 
for  the  benefit  of  the  remotest  penons ; 
even  in  those  in  respect  of  whom  the 
deeds  would  otherwise  have  been  violnn- 
Ury.  '  IikeU  v.  Beane^  215 

3.  Husband  on  second  marriage,  contracts 
to  pay  money  in  trust  for  the  wife  for 
life,  and  afterward  for  the  issue  of 
that  and  a  son  by  a  ibmier  wife :  his 
creditors  cannot  come  upon  this  against 
tke  son  as  being  a  voluntary  dispMition 
as  to  him.  .^td.  216 

See  Agrbbmbnt.    Impositiox.    Porcba- 

SBR. 

CONSTRUCTION— 16.  21. 41. 57.  ^.  86. 
91.  97. 106.  146. 150. 168. 169.  I7a  217. 
226.  227.  271. 273.  281.  299.  294. 308. 
335.409.427.507. 

1.  "i^nd"  construed  ^^or."* 

Hawee  v.  Hawet^  15 

2.  Transposition  of  words  in  a  will. 

Ibid. 

3.  Construction  of  a  trust  Surplus  rents, 
Sec  not  included  in  the  term  **portionJ** 

Fianer.Kane^Sl 

4.  Legacy  given  to  the  ehtldren  of  S.  she 
then  having  but  one,  held  for  the  bene- 
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CONSTRUCTION— Con/tniieti. 

fit  of  all  boiHt  or  to  be  bom. 

Madditon  t.  Andttw^  58 

6»  Boqaoit  by  an  Katt  /n^ta  captain  of  all 
hoaaehold  Aurnitore,  linen«  plaU,  and 
appanl  whatioaTer,  incladoa  onljr  what 
iafor  domestic  nae,  not  what  for  trade  or 
merchandiae,  Conatmction  of  the  wordu 
^mr''  and  '*'aniJ*  Medals  when  to 
paaa  by  a  beqaeat  of  money. 

Lee  Farrant  v.  Spencer^  97 

6.  Conatruction  to  be  made  on  the  whole 
will.  Not  material  in  what  order  the 
danse  is.  Carter  v.  Carter^  169 

7.  •*  An^  construed  **«•." 

Jaekion  v.  Jaekson^  317 

8.  After-bom  children  included  in  a  de- 
rise  to  *^A,^9  children.''  Satisfaction. 
What  passes  by  the  word  ^  etiaie^  &c** 
either  alone,  or  with  the  addition  of 
other  words. 

Ooodwyn  t.  Goodwyfh  226 

9.  Wei|^ht  to  be  laid  on  introductory 
words  of  a  will  shewing  intent  to  dis- 
pooeof  all- 

Oootfttyn  ▼.  OoMftvyn,  227 

10.  Neither  tknee  in  action^  or  securities 
for  money  pass  under  a  bequest  of 
*^goodt  and  ehaiiels.^ 

Chtqpman  y.  Hart^  271 

11.  What  passes  by  a  bequest  of  all  goods 
■ad  ehattehi  in  a  house.  Not  a  bond  or 
th»te  tn  action.  Ibid.  273 

Ifi  Power  of  appointment  by  a  father  not 
well  executed:  being  contrary  to  the 
intention,  as  collect^  from  a  reasona- 
ble construction  of  the  roeitsl  of  the 
deed,  which  created  the  power.  ^^AfuP* 
construed  ^or,^ 

Burleigh  v.  Pearson^  281 

13.  5eeofu{  6sniJ0ii  may  take  under  a  li- 
mitation ^  to  thejhtt  Itam  ton,  he  being 
so  at  the  time. 

Lamax  ▼.  Hohnden,  £90 

14.  Wills  in  general  construed  from  the 
making ;  unless  circumstances,  or,  the 
tenor  of  it  shows  it  should  be  flrom 
death  of  testator;  but  the  intermediate 
time  not  regarded-  JInd.  295 

16-  Plols  passes  under  a  bequest  of 
^  hmuehatd  goodeJ* 

Stapleten  r.  Coniray,  427 

See  AUOMSMTATION.  CHAaoB.  CoifTm- 
6S1IT  IimansT.  EauiTT.  limai- 
TAHca.  IssvB*  Maintbitamck.  Mab- 
BiAOB  AanoLBs.  Mistaxb.  Pobtion. 
Posthumous  Child.  Rblations.  Rb» 
LBASB.    Rbntb  and  Pbovits.    Survi- 

TOBSHtP.      WaBBANTY. 

CONTINGENCY  AND  CONTINGENT 
INTEREST--47.  189.  190.  237.  256. 
409. 

1.  Contingent  interest  transmissabJe. 

Hodgtan  ▼.  Raweon^  47 

2.  Will  on  a  contingency.  Devise  in  case 
of  testator  dying  before  his  return  from 


Irtkmd*  Having  returned,  &c.  the 
whole  disposition  ineffectual. 

Partom  v.  Laamt^  189 

3-  The  ittstrament  of  a  will  or  codicil  may 

be  eventual  as  well  as  the  disposition, 

and  should  not  then  be  proved  in  court 

eodesiasUcaL  Ittid,  190 

4.  Contingeht  interest  will  go  to  the  re. 
prosentative.  Peek  v.  Parrot^  237 

5.  Devise  of  land  on  contingency  to  Ro* 
Itert  **ar  hu  hetrg.**  Robert,  before  the 
contingency  happens,  conveys  **aU  his 
right,  title,  claim,  and  demand**  therein, 
by  deed,  to  his  younger  son  and  bis 
heirs,  as  a  provision,  and  dies.  The 
contingency  happening,  Reberft  heir 
cannot  claun  this  against  )iis  father*« 
act;  » or"  construed  *^amdJ*^ 

Wright  V.  Wrtghi,  409 
See  Aobbbhemt. 
CONTINGENT  REMAINDERS— 268.9. 
434.  524.  555.  556. 

1.  Contingent    remainders     supported, 
though  no  trustees  to  support  inserted. 

Hopkint  V.  HepkinA,  268.  9 

2.  Duty  of  trustees  to  presenre,  dec. 

£.  ParttmouUi  r.  Ld.  J^fimghamy  434 

3.  Rise  and  intent  of  trustees  to  preoerve 
contingent  remainders. 

Garth  r.  Cotton,  555 

4.  They  have  more  than  a  right  of  entry. 

JInd. 

5.  Such  trusts  are  construed  liberally, 
the  trustees  may  bring  bill  to  atay 
waste  before  conUngent  uses  in  ene. 

Ibid. 

6.  Joining  to  destroy  the  remainders  a 
breach  of  trust  and  a  license  with  no- 
tice affected.  Ibid.  556 

See  Wastb. 
CONTRACT--217.  459. 

1.  In  contracts,  if  a  tenant  in  tail  peisisU 
in  refusing  to  execute,  and  dies,  the 
court  will  not  decree  the  succeeding  te- 
nant in  tail  to  perform  it ;  for  such  a 
one  takes  paramount  performam  dont. 

AttorneyOtneral  v.  Day,  217 

2.  Though  specific  performanoe  might 
have  been  decreed  against  original  par- 
ties holding  as  tenanU  in  common,  yet, 
where  an  idteration  prevented  a  decree 
as  to  one  moiety,  the  court  would  not 
direct  a  performance  as  to  the  other ; 
the  contract  being  entire,  and  an  ezecu- 
tion  of  half  of  it  inadequate  to  the  prime 
object.  Ibid. 

3.  Contracts  on  risk,  taken  as  at  time  of 
agreement  Baker  v.  Pntiu,  459 

SeeAORBBMBBT.      USAOB. 

CONTRIBUTION— 258. 428. 

1.    Leasehold   intorett. Contribution 

and  apportionment  for  renewal.  The 
rule  laid  down  by  Lord  H,  in  this  case, 
as  to  a  tenant  for  life  contributing  one- 
third,  does  not  now  prevail.  No  con- 
tribution from  an  annuitant  for  life  out 
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CONTRIBUTION— (CoRfteiml.) 

of  leaaehold  renewablft  interefti. 

Femey  ▼.  Fermqf%  4S8 
S»  8m  JTtrMam  ?.  SmUh,  258,  and  Tin- 
▲NT  IB  Tail. 
CONVERSION— SSO.  3S0. 
As  to  eoBTondon  of  real  into  penonal 
oftato.    ^ttom^Oeniral  v.  i)cy,  220 
Sm  aJao  Moktmain. 
CONV£TANC£  (FRAUDULENT>-880. 
359. 
Fnuidiilail  eoBTBjranoei. 

Ryattr.  JRm9ki^369 

8i$  alio  PtmoBAsci. 

COrTHOLDS-^64.  63.  121.  215.  226.  6. 

229.  234.  271.  462. 485. 489. 541. 

1.  CoTonant  hj  deed  befiire  maniafe  to 

■ettle  OB  win,  if  ahe  aorvive,  part  of  the 

real  eiUte  for  her  jointure,  and  in  full 

leeompenae  of  all  dower  or  third  which 

ahe  caa  any  way  claims  dbc  out  of  any 

laftds,  ike.  of  which  he  ia  or  ahall  be 

■eieed  of  freehold  or  inheritance;  ihe 

ia  faeveby  bined  from  daiming  hvtfiru 

bmeh  out  of  copyhold  purehaaed  after- 

ward.  Waiktr  y.  fFotter,  64 

9.    C^yholda  unauwendered   by   mia- 

take,  want  of  ■urrender  8U[^e(d  in  fiu 

TOOT  of  a  younger  child. 

Banki  v.  Z^nMtra,  63 

5.  IVnat  of  a  oopyhoU  may  be  deviaed 
withoBt  a  snrreader  to  the  Me  of  the 
iriU.  Am  to  another  copyhold  of  which 
the  teatator  had  the  legal  aatate,  the 
heir  wee  put  to  his  election. 

4.  DoTiaeof  all  tertator's  «« real"  and  per- 
sonal eatote,  ^mbjeet  0  debU^"  qfftcU 
topyhold  lands  unsurrendered,  for  the 
bttiefit  of  the  creditors,  there  being  no 
freehold  lands.  If  there  hMA  been,  it 
woold  hare  been  otherwise.  No  pre- 
ference  allowed  to  a  creditor  who  be- 
came a  mortgagee  under  the  devisee  in 
trust  iiheU  ▼.  fsone,  215 

6.  Copyholds,  where  surrendered,  pam  by 
will  without  any  witneas. 

Mom^Oetwral  v.  Andrewi^  225 

6.  Trust  of  a  copyhold  not  snrrendered  to 
UM  of  a  will,  deriaed  by  a  will  without 
any  witness  held  good.  Copyhold  not 
surrendered  to  use  of  the  will  dcTised 
to  a  charity  held  good,  notwithstanding 
the  statute  of  frauds,  amounting  to  a 
direction  to  the  heir  to  make  a  snrrcii- 
der ;  but  it  is  also  good  by  way  of  ap- 
pointment by  43  EliM*  under  which  a 
deviM  of  lands  in  tail,  though  no  reco- 
Teiy,is  good.  Jbid. 

7.  DeriM  of  ^otf  mi$auagti^  londf,  &«." 
will  pam  copyholds,  where  the  intro- 
ductory words  shew  testator's  intent  to 
dispoM  of  all  his  estate. 

Ooodmyn  v.  Oomiiryn,  226 

8.  The  court  will  not  supply  the  surren- 
der of  a  copyhoU  in  favont  of  a  wife 

Vol.  L  8 


or  child,  under  a  mcrd^  pnmmtd  tiH 
/en/ton  to  devise  it. 

Chapwum  y.  HarU  271 

9.  Trust  of  copyhold  deyiseable  without 
surrender.  But  otherwise,  as  to  copy- 
holds of  which  the  testator  bad  the  ie- 
gal  estate. 

GiftfOB  v«  Zrerrf  JM^ra^orf,  485 

10.  Trust  of  copyhold  may  be  deyised 
without  lurrender  to  use  of  the  will. 
Not  where  testatoi*had  the  legal  es- 
tate. Ibid.  489 

See  BAaoN  and  Fshs.  Elbotioii.  Pbb- 
voaiiANOB.    Wastb. 
COSTS— 43.  74.  77.  126.  160.  250.  339. 
542. 

1.  Su  Bill  ▼.  Battard^  Tt^  and  neto. 

t»  Costs  ai^ainst  executor,  his  answer  b»- 
ing  evasiye  and  contradictory. 

/Zeedk  T.  JTenn^gol,  126 

&  Right  to  principal  and  interest  gene- 
rally caniM  costs,  and  a  tender  must 
he  very  esprem  tnd  formal  to  ozbum 
them.  GMMiofi  v.  Slmkie^  33 

4*  On  revemiag  an  order  for  allowiag  a 

demurrer,  the  costs  are  to  be  reibnded. 

Ooto  V.  C/^pmon,  642 

Am  Aynujb.  Cbabitiis.  Hbib.  Mobt- 

OAOB. 

COVENANT— 1.  6.  12.  19.  51.  66.  100. 
256.  275.  376.  515,  16,  17.  541. 
1.  Vide  Satmvaotioh  1. 
.  2.  Collateral  covenant  in  a  leaM  not  ttm- 
ning  with  the  land  binds  not  amigne. 
Lord  Usbridge  v.  StaoeUaid^  56 
3>  Words  amonnting  to  covenant  in  b 


Wimmmn  v.  CedriitffoB,  616 
See    AflBBBjiBNvw    Babob    and   Fbmb. 

EXONBBATION.       IjfBBBITANOB,       PbB* 
VOBMAMQB.     SaTISVACTION.      VoLUMTA" 

BY  D»o.    Wabbantt. 
COVERTURE— 298.  305. 

See  Babor  and  Fbmb.    IiirANT. 
COURT  (JOREION)— 298. 

See  LoHATic 
CREDITORS— 27. 46. 105.  127.  173.211. 
215.  216.  232.  239.  242. 250.  28a  347. 
456.  503.  534.  539. 
1.  The  grant  of  a  menial  offiM  in  the 
House  of  Lords  for  a  terms  of  years  lia- 
ble to  creditors,  and  a  daily  he  or  al- 
lowance, held  to  be  also  subJMt  to  their 
demands. 

SehelHnger  v.  Btodfcer^,  StJ 
%  Voluntary  agreement  by  hudbandfgobd 
against    nis    executors,    though    not 
against  creditors. 

Attamey^eneral  v.  WhansboA, 

534.539 

See  Bahkbupt.    CoNsiDBSATioif.    Corv- 

HOLD.  Dbstob.  Elboit.  Irjunctioh. 

Pabtibs.    Pabtnbbsbif.   Pvbchasbb. 

Rbnts  and  Pbovits.    SATisvAonow. 

Sbttlshbrt  Voi*dbtabt.  Tbstaiiui- 

TABV  Acnr.   Wmisss. 
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Cft068  REMAINDER&-.10t. 

See  JoiNT-TlNANTB. 

CURTESY— 174.  176.  298.  299.  907. 
Tb«r«  mutt  be  a  seisin  in  law  or  equity 
to  intitie  husband  to  be  tenant  by  cor- 
teay. 

HearU  t.  Oreenbank,  398,  9.  907 
Su  also  Baron  and  Fbmi,  and  Equi- 
ty. 
CUSTOM— 413.  469. 
See  PassxNTATioif  and  Usage. 


DAUGHTERS— 9a 

See  Guardian  and  Ward. 
DEBT— 49.  51.  126.  173.  212. 
See  Heir.    Lapsb.    Lbnotb   of  Tims. 
PcRCRASSR.    Satisfaction. 
DEBTOR  and  CREDITOR— 77.  105. 
On  the  marriage  of  A.  his  sister  advances 
hini  £600  to  make  a  present  to  his  wife, 
amd  W.  procares  his  father  to  give  her  a 
bond  for  the  amount  payable  at  a  month 
after  his  death.    A.  pays  his  sister  inte- 
Fast  daring  his  father's  life-time,  and  for 
the  month  afterwards.    On  a  bill  by 
the  sister  against  the  representatives  of 
her  father  and  her  brother;  hM  a  debt 
on  the  estate  of  the  father,  not  to  be 
indemnified  by  A:  And  the  plaintiff 
was  also  decreed  her  costs  out  of  her 
father's  4state.    Aliter^  if  such  a  trans-  . 
action   had  been   between   strangers. 
Aooonnts,  memoranda,  4&c  of  the  fa- 
iher  read  in  favour  of  his  representa- 
tives, although  objected  to  by  the  other 
defendant  as  likely  to  affect  him.  How 
answer  of  one  defendant  may  affect 
another  defendant 

HiU  v.  BaUard,  77 
Su  Parties. 
DECREE— 163.  Sll.  214.  286.  496.  543. 
U  Decrees  equal  to  judgments  at  law. 

JUartin  v.  Martin,  214 

2.  Decree  not  equal  to  judgment  to  affect 

lands  though  it  is  in  course  of  sdminie- 

tration.  AHl^  v.  Potsti,  496 

See  Appointment.  EauiTV.  iNfUNoriOM. 

Praotioc. 

DEEDS— 195.  235. 

See  EviDRNOB.    Issue. 
DELAY— 192. 

See  New  Trial.  > 

DEUVERT— 314. 

See  EfJBcnoN. 
DEMAND-51. 

See  Length  of  Time. 
DEMURRER—^.  38.  56.  205.  246.  247. 
248.  427.  494.  504.  542. 
U  Demarrer  to  discovery  of  defendant's 
title  ander  a  settlement,  in  contradic- 
tion te  which  plaintiff  claimed,  over- 
FQled,  being  unsupported  either  by  an- 
ever  or  plea  to  a  specific  diarge  in  the 
VOL  Slnudr.Deaew,^ 


%  Demaner  allowed  to  abillfiffpaTnieiit 
of  wages  of  knights  of  a  shire;  tha  re- 
medy being  at  common  law. 

Shephtrd  r.  Cetfem  38 

3.  Demurrer  lies  to  a  bill  for  disooTery 
of  an  assifrnment  of  a  lease  withoot 
licence,  if  it  does  not  expiessly  waTe 
the  fbrfeitore. 

Lord  Uxbridge  t.  ^avelae^  66 

4.  Demarrer  to  infonnation  ab  sabjeetiiig 
defendant  to  pains  and  penalties.  A 
demurrer  may  be  pot  in  after  a  plea  ie 
over-mled. 

Eati  India  CompiwiyT.  Ckmfbdi^^lU^ 
€.  Demarrer  is  dilatory ;  a  plea  not. 

/M.S47 

6.  Demarrer  to  bill  of  interpleader.  Affi- 
davit to  bill  of  igUtrpleader  need  not 
swear  that  it  is  at  plaintiff's  own  ez- 
pence.  Jtfeleo^T.  Heney^fAB 

7.  ^;uare^  Whether  a  demarrer  wiU  not 
lie  to  a  sopplemental  bill,  in  natore  of 
a  bill  of  review,  upon  Uu  diecocenf  ef 
new  maiter,  on  account  of  plaintiff  not 

'  having  obtained  leave  of  the  court,  and 
made  the  asaal  deposit. 

CoUy.€Hbeofi^S04 
See  Costs.    PARTrrioN.    Plea. 
DENIAL— 66.  95.  97.  125. 
Though  one  witness  cannot  sustain  a  salt 
against  a  distinct  deniel  by  Rnswer,  tha 
letter  most  be  precise  and  positive. 

Amoi  V.  Bieeoej  96.  97 
Ftde  Answer.    8.  P.  JUeck  ▼.  Kemiegai^ 
125. 
DEPOSITION— 62. 

Su  Notice. 
DESCENT— 146. 

Fide  Heirs. 
DESTRUCTION— 235. 

Su  Evidence. 
DEVISE  and  DEVISEE— 2L  32. 142. 171. 
271. 
Su  Inheritance.    Profitb.    Recsivbr. 
Trust.    Will. 
DISCOVERY— 249. 
Bill  lies  to  discover  the  title  of  a  person 
bringing  ejectment,  and  to  see  if  it  is 
not  in  someodier. 

Meteajfr.  HeneM^f4» 
DISMISSAL— 43.  72. 

Fide  CHARrriEs. 
DISTRESS— 171. 

Su  EauiTY. 
DISTRIBUTIONS,   (STATUTE    OF)— 
16.  17. 83. 156.261.  230. 333.  334. 

1.  Advancement  on  the  statnte  of  distri- 
bution or  custom  of  Xrondim  is  jost  the 
same.  ElHoU  v.  CoUier^  16 

2.  Grand-daughter  of  the  sister,  and  the 
dau|fhter  of  the  aunt  of  the  intestate 
are  m  equal  degree. 

Thomas  v.  Kitteridse^  333 

X   This  eoart  is  to  determine  by  same 

rales  as  to  distribution,  and  legacies  aa 

ihe  cooit  JEtFtoatficfl/.  md-  334 
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DISTRIBUTIONS,  (STATUTE    OF)— 


4i  Tbe  rnlM  of  conwating  degreet  differ- 
•nt  in  thttcivil  from  the  canon  law; 
onr  ooorts  compute  by  the  former. 

See  PoflTHimouB  Child  and  Rblatioits. 
DONATIO  INTER  VIVOS. 
DmuOio  inter  vwee  muit  be  ajMoIuto. 

Peacoekv.  MonkyVS^ 
See  VoLUMTA&T  Dsbh,  and  TuTAiaifTA- 
atAot. 
DONATIO  MORTIS  CAUSA— 314. 316. 

See  EusoTioH. 
DOWER-^64.d20.262. 
1«  Deviee  of  reeidue  of  penonal  estate  to 
hie  wife,  ban  not  her  claim  to  dower. 
Ayru  ▼.  Wm»^  230 
%  Dower^— Satiefaction.-<:oart,  in  tak- 
ing general  aeconnte,  making  an  allow- 
■noe  to  widow  for  arrean  of  dower,  will 
not  pat  her  to  a  fireah  salt  for  futore 
Iirofita»  but  will  decree  them. 

Qraham  v.  QraJumh  262 

SeeCOFTBOLDl. 


ECCLESIASTICAL  COURT-288.  326. 
3S4. 
See  DifTEiBOTioirat  (Statutb  or  PaoHi- 
■moif,  and  RicmivBA. 
EJECTMENT— 849. 406. 
Alter  leave  given  to  bring  an  ejectment, 
a  new  ejectment  cannot   be  brought 
without  leave.        Sonde  v.  Senijh  496 
iSmDiboovset. 
ELECTION— 121. 122.  234. 238.  268.  26a 
306. 314.  323. 
1.  Claimant  under  will  muat  admit  the 
whole.  AUen  v.  Pouilon,  112 

2i  A  peiaon  taking  a  benefit  in  perMual 
or  real  eetete  under  a  will,  must  abide 
byitinfoto.  Therefore  an  uniurren- 
dered  oopyhold  decreed  to  paai. 

Cooftef  V.  Hdher^  234 

3.  See  jrwMamv.iSmaA,268  and  260,  and 
Title  TiNAirr  in  Tail. 

4.  A  will  void  aa  to  land :  heir  at  law 
may,  notwithatonding,  claim  a  legacy. 

HearU  v.  Greeiakmk,  306 

6.  Deed-poll  not  delivered,  but  operating 

at  the  death  of  grantor,  and  a  bond 

given  in  Ikvour  of  a  natural  daughter. 

Shewae  put  to  her  election. 

JbAfwonv.5fliit(;^314 
6»  A,  agraei  to  aettle  jBlOQjier  ann.on.in- 
tended  wife ;  falling  aick  deviaes  £100 
per ann.to her;  recovering marriee her, 
and  the  aettlement  ii  carried  into  exe- 
cution: >ke  can  take  but  jSlOO,  and 
parol  evidence  admitted  to  prove  the 
intrnt  Maeeal  v.  MpmmL^  33 

See  CorvBOLDe  and  Mutau. 
ELEGIT— 26a 


The  creditor  under  it,  ia  to  account  for 
profite  really  received ;  and  not  only  ac- 
cording to  the  extended  value. 

Otpcnv.  Gri^(^250 

EQUITY-^.  48.  7a  83. 126. 161. 169. 171, 

2.  174,  6.  7.  232.  249.  261.  27&  286. 

287. 319.  339. 339. 341.344, 6. 387. 483. 

666. 

1.  The  rule  that  he  who  will  have  equity 
muat  do  it,  holds  not  ao  aa  to  tack  to- 
gether thingi  independent,  but  the 
court  will  lay  hold  of  any  circumstance 
for  it,  as  danger  from  abeconding  or 
living  abroad.  SkUk  v.  Fetter^  88 

2.  Bill  for  an  account  and  share  of  prize 
money  dismissed;  the  sum  being  cer- 
tain, and  the  remedy  at  law  against 
theprixe  agents. 

Ogle  v.HAUoek,  161 

3.  Money  considered  as  land  to  effectuate 
the  general  intentions  of  testator. 

Joftjuon  Y^Arwtldy  160 

4.  Bill  of  equity  liea  for  payment  of  an 
entire  rent  out  of  a  manor,  where  there 
are  no  demesne  lands  on  which  to  dis- 
train ;  but  it  seems  that  the  lands  must 
be  indisputably  of  greater  value  than 
the  rent. 

Duke  of  Leedt  v.  Poweilf  171 
6.  Wheie  firom  confusion  of  boundariea 
no  remedy  by  distress,  the  court  will 
relieve. 

ZHike  if  Leeds  v.  Poteeli,  172 

6.  Where  money  considered  as  land,  and 
when  not;  and  where  decreed  to  be 
paid.  Cunniiigham'w.Meotfy^  176 

7.  There  may  be  a  tenancy  by  the  curte- 
sy of  an  equity ;  as  of  money  to  belaid 
out  in  land  of  inheritance.  A.  174  176 

8.  Decree  otExehequer  that  a  will  is  well 
*  proved,  which  is  afterward  found  foig^ 

ed  here ;  this  court  wUl  decree  that  no 
use  shall  be  made  thereof. 

Bamesl^  v.  PeweU%  286 

9.  Equity  releavee  against  usurious,  but 
no  other  illicit  contract. 

HenkU  v*  Rityol  Exchange  Auuranee  Com- 
;>aii^319 

la  No  relief  in  equity  on  lost  Instrument, 
where  no  affidavit  of  the  loss,  and  no 
offer  of  indemnity.  As  to  action  on 
note  payable  to  A,  or  bearer.  And  as 
to  action  on  lost  bond.  Modern  prac- 
tice of  courte  of  law  in  dispensing  with 
proferi*  This  by  no  means  destroys  or 
affecte  the  ancient  and  acknowledged 
jurisdiction  of  courte  of  equity. 

fValmsley  v.  CAttf,  341,  and  note. 

11.  Where  one  may  come  into  equity 
upon  a  loss  notwithstanding  a  remedy 
at  law.  Jbid.  344 

12.  Where  affidavit  of  the  loss  necessaiy. 

IM.346 

13.  Difference  in  action  at  law  upon  the 
loss  of  a  bond  and  a  note.  Ibid- 
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EQUrrT— (em/inuai) 
14.  PmchMer  of  an  eqfiiitable  title  to  a 
rant'charge,  claiming  ai^ainat  aooM  par- 
chsMn  of  the  land  tor  a  yalnable  oon- 
aideratlon  without  notice,  mnat  try  hie 
title  at  Uw,  in  the  name  of  hii  Tendon. 
What  amonnta  to  notice.  Draft  of  a 
deed,  traced  into  poaMenon  of  defend- 
ant'a  family,  Teiy  ^ood  eiidenoe. 
Where  a  puiy  may  come  into  equity 
on  the  loaa  of  a  deed.  New  practice  at 
law  of  diflpeniing  withjpr^ei^.  Bill  re- 
tained for  twelve  months,  with  liberty 
to  bring  an  action,  &c ;  but  afterwarde 
diemined  voluntarily  without  a  trial.  As 
to  dispensing  with  prqfbrt  of  a  bond  at 
law.    Evidence  as  to  loas  of  deed. 

Whitfiddw.  Fatifsel,387 
Sea  AccousT.  AppaEHTxcB.  Bajlou  and 
Fsm.  Bono.  CnAaos.  DEwvanxa. 
DiscovxET.  Estate.  Real.  Feaub. 
LiMiTATioHs  (Statute  of.)  Mistake. 
PaoBATx.    Svebtt. 

ERRONEOUS  DESCRIPnON-455. 
hepcY  of  stock,  erroneous  description. 
Satisfaction.  Husband  devisee  to  his 
wiib  £700  Eati  India  ttoek,  having 
none ;  but  there  was  j£700  Bank  stock, 
to  the  surplus  of  which  the  wife  was 
tntitled  as  an  executrix  after  payment 
of  her  testator's  debts;  and  which  the 
husband  afterward  transferred  in  his 
own  name.  The  jS?OQ  Bank  stock 
shaU  go  to  the  wif^  being  en  eironeous 
description.  Door  v.  Oeeiy,  255 

ERROIU-907. 255. 
8u  ArrxAL. 

ESTATE— 10. 70.  226.228. 271. 

1.  ^vise  of  all  the  ren^ainder  of  testa- 
torVi  goods  and  reel  estates,  will  pass  all 
his  interest  and  the  inheritance  fn  the 
lands,  including  reversione;  although 
the  devisee  had  a  devise  of  an  estate  for 
Kfb  in  part  of  the  latter. 

Rid&ut  V.  Pa^ne,  10 

2.  Money  to  be  hid  out  in  land,  consider- 
ed  as  land.  Sperling  v.  Tbtf,  70 

3.  JBffo/e,  when  used  generally,  includes 
not  only  the  lands  or  thing,  but  also 
the  estate  or  interest,  so  if  tnor  ai  such 
a  place  is  added ;  but  if  it  is  farther  ad- 
ded  in  the  occupation  of  particular  te- 
nants, Q? 

Chiodwyn  v.  Chodwyn^  226.  228 
See  CopTBOLps.   .  Conbtkuotion,    and 
Will. 
ESTATE  FOR  LIFE— 142. 

l9eeTKUBT8. 
BSTATE-TAIL-24. 142. 
Devise  to  A.  for  life,  with  power  for 
trustees  to  settle  a  jointure  on  liis  wife; 
and  subject  thereto  in  strict  settlement 
on  the  issue  of  such  marriage ;  6u/,  tf 
A*  ihcuid  die  wOkmU  anyiittu  affUt 


■MEyt  th/tH  eecr.    The  latlet  mrae  give 
him  an  estate  tail  by  impiiritisa 

jSilensen  V.  dOfccms,  94 
Css  also  Teobt. 
ESTOPPEL-430.  463; 
SuimPennv.  Lord Baltiame^  453tand 
Ba&on  and  Fxiia. 
EVIDENCE.^  6. 58.  $2. 66. 77.  177.  Ifit. 
2n.  23&  274. 317. 923.388,9.  413.456, 
7.  505. 

1.  Evidenoe  the  same  hepseseA  law  eA» 
oasnal  deetmction  of  deeds ;  hnl  eiher- 
wiee  where  a  epolialion. 

CoolBsfV.fiR{iMr,235 

2.  Answer  of  heir  5elies«i^lfcfll«tpitf  wee 
made,  will  not  prevent  the  neeeesitj  of 
its  bdng  proved. 

Potia-  V.  P&tUr^  274 
&  Where  defbndaaf e  answer  ha  another 
oause  may  be  read* 

ir3W|^Cstfv.AiiiMC388 

4.  A  deed  leet  may  be  proved  by  eiitenm. 
stances,  6iet  shewing  thai  iteaee  emet. 
ed,  and  next,  thait  it  is  lost  or  cannot 
be  come  at.  iM.  389 

5.  A  draft  of  adeed  traced  into  poeeeseion 
of  defendant's  faouly,  very  good  evi- 
dence.  Ibid.  388, 9 

6.  Evidence.  The  beet  to  be  givea  the 
nature  of  the  thing  admits.  AU  deeds, 
dL9.  must  be  proved,  anleei  in  hands  of 
adverse  party,  or  destroyed :  then  jiarol 
evidence  of  contents  attowed. 

CW^v.€MeomG66 
AisAoExiMBiiT.  AxBWxa.  Dawpoxand 

CnnDlTOft.     PftAUD.     MlBTAKB.     MbW 

Teial.        Notice.        PAaevamoii. 
Tauei^tievLTiifo.    Woa. 
EVIDENCE  (PAROL>-231. 323. 
Devise  to  a  testator's  neereet  poor  reb- 
tions.      Parol  evidence   admitted   to 
shew  Hmt  teetator  knew  he  had  soeh 
in  Selsptbntnefkrther;  not  to  prove 
declarations  or  instructioDB  whom  he 
meant  by  the  written  worde  of  tiie  will. 
Ooodts^e  V.  Ooedtflge,  231 
See  ELECTioir. 
EXAMINATION,  Sepaiate— 174. 

See  Baeon  and  Feme. 
EXCEPTIONS— 172. 169. 

See  Oeamt  and  Peaotioe. 
EXECUTION— 195. 

See  SsEEivv. 
EXECUTORY  DEVISE— 368. 491. 

1.  SeeHopkim  v.  JBopMiM,  288,  and  title 
Inheeitanob. 

2.  Where  an  exeoatoiy  deviee  t^all  the 
rest  and  reeidue''  inolnde  intennedtate 
profits. 

Oiketm  V.  Lord  Moeiilpni,  491 

EXECUTOR-8. 46. 75. 100. 123. 136. 127. 

212.  282. 

1.  Exeeutor  and  residuaiy  legatee  mider- 

takee  to  pay  a  legacy  not  in  the  will ; 
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hs  shall  be  bound  thertto,  not  pemm- 
allj,  bat  out  of  the  reiidae  of  the  ae- 
•etf.  ReeeK  r,  Kemnegal^  123 

S.  Executor  bound  to  eot  apart  a  fbnd  to 
answer  fhtnre  demands  under  a  con- 
tract Johmon  ▼.  JtfO^,  S8S 

Site   AtsiTS.     Charitibs.     Conditioh. 
Costs.    Htia.    pAams*    Vbsting. 
EXONERATIOR-^1.   52.  86.  100.  477. 
482.621. 

i.  Inonmbranoes  of  an  ancestor  not  a  pri- 
marj  charge  on  the  son's  personal  es- 
Ute,  althopgh  the  latter  had  covenanU 
•d  to  paj  them. 

Lemon  t.  Af«mA«m  6|«  S 

2.  Settlement,  on  marriago,  of  estates^ 
leasehold  and  othersi  subject  to  bcnm* 
brances.  The  issue  of  the  marriage 
not  mtitled  to  have  them  disincamber- 
'  ed  out  of  thefr  ft ther's  assets. 

CUitker.  Smwm^  lOO 

'  9.  Real  eaftate  rendered  by  tesUtor  prima* 

'    rftyKable.' 

,  .^methAy  t.  Jffroisn,  477, 482 

Ai'Viie  Peirt  ▼.  Petri,  621,  and  Title 
Waste, 

'See  also  BAaoN  and  Fine,  and  Faiuo. 
EXTENT--483. 

'  ISTSS  llCaVIStTlON. 

P.. 

rACToit-«o^.5ia 

1.  PtaStttiir,  a  factor  abroad,  baTittf  ex- 
ceeded the  price  limited  for  a  parehase 
of  hemp,  the  defendant,  who  objected 
to  the  contract,  but  afterwards  reship- 
ped,  and  disposed  of  some  of  it  on  a  new 
risk,  watf  ordered  to  account  for'  the 
whole  at  the  cost  price. 

CofiMsorv.  m^ton,  509 

2.  If  fhctor  exceeds  orders  on  one  ;part, 
and  saves  on  another,  the  principal 
must  take  the  good  with  the  bad. 

Ibid.  510 
FEE— 88.495. 
AeeEsTATS.    rnnaiTAKca.  Limitation 
TOO   axMOTS,    and   Rbsidoaxy    Db- 

TISI. 

FINE    230.289.387.390391.1 
As  to  a  fine  of  land  not  barring  a  rent- 
charge  issuing  out  of  the  land. 

Whitfield  ▼.  F^nuiet,  387. 390, 1. 
and  note  to  391 
See  BAaoir  and  Fxmb,  and  Feauo. 
FOREIGN  COURT-498. 

See  LviTATio. 
FORrElTURE-66.314. 
Gift  over,  on  .^.'s  refusal  to  marry  B. 
The  foribiture  held  not  to  take  place 
from  an  ofibr  being  declined  once  or 
twice,  but  ilrom  a  more  formal  acknow- 
ledgment. Johmon  r.  Smithy  314 
5ec  DsBvaaxK. 


FORGERY— 119. 284. 286.  287. 
Will  of  personal  estate  examinable  in  er* 
deriaeiieol  court;  but  this  court  will 
avoid,  if  possible,  the  sending  it  tbci% 
after  the  will  has  been  found  forged  by 
a  jury,  which  bound  the  real  estate,  and 
will  go  as  faf  as  they  can  to  decree  tho 
parties  trustees. 

Bamesley  ▼.  Pswe//,  119, 284. 287 
See  also  Eouitt. 
FRAUD— 2.  36.  37.  86.  87.  96.  277.289- 
456,7.556. 

1.  Plaintiff  having  prevented  the  fhliSl- 
ment  of  an  agreement  in  favour  of  the 
defendant  M.  for  purchasiug  the  as^gn- 
ment  of  a  mortgage,  by  obtaining  it 
himsrif  at  an  advanoe  after  notice,  not 
allowed  to  take  advantage  of  it ;  heing 
wutiafidet^  evidence  therefore  of  a  parol 
agreement  read  against  him  under 
these  circumstances. 

SeoH  V.  Mern/i;  % 

2.  Admission  of  a  debt  obtained  by  tteJoA 
or  force,  not  set  aside  on  motion,  hat 
miay  be  a  ground  for  a  new  bill,  'U- 
thoogh  the  former  still  depending. 

Tbimsend  ▼.  Xioic^el^  36 

3.  On  positive  proof  of  fraud,  court  will 
often  direct  the  master  not  to  allow  any 
sum  as  paid  which  is  not  ^lecifically 
proved.  Jbiid.  37 

4.  Settled  estate  disencumbered  of  a 
charge  in  fraud  of  a  marriago  agrua* 
ment. 

TnmghtouN,  TrmtghimM 
6.  Conveyance  of  an  estate  to  which  «e» 
fendant  is  intitled.in  equity,  suspended 
till  an  account  of  the  rest  of  the  estata 
taken  in  the  original  suit,  from  th* 
danger  of  the  plaintiff's  losing  his  de- 
mand. Shish  V.  Fotier^  87 

6.  Decree  against  the  right  of  a  petrson 
practising  a  fraud  though  he  was  an  in* 
fknt,  and  could  not  have  been  bound  by 
a  matter  of  contract. 

jfmet  V.  Btwor,  96 

7.  Relief  may  be  agfainst  a  decree  obtain- 
ed by  fraud.  Against  a  probate  obtain- 
ed by  fraud,  relief  must  be  here,  where 
the  party  will  be  decreed  a  trustee. 

Bttrnul^  V.  Pev</',120 

8.  Bonds  in  fraud  of  niarnaire  agreemento 
set  aside  on  public  policy. 

Debenham  v.  Oar,  277 

9.  Acknowledgment  of  satisfAction  de- 
creed here  on  a  judgment  obteineil 
against  conscience.  Ibid.  2t^9 

10.  A  person  obtaining  a  fine  by  fraud  de. 
creed  a  trustee.  Ih'id, 

1 1.  In  cases  of  fraud  the  remedy  in  equi^ 
docs  not  die  with  the  person. 

Ottr$h  V.  Cotton^  5o6 
5ee  also  Mistake. 
FRAUDS,  (STATUTE  OF)— 82.  297. 
See  AGaasMSNT  and  Puia. 
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FR££-BENCH-^« 
Su  CorYHOLDi  and  Dowtn.  ^ 

O. 

GARDGN8— 188. 
See  Injunction. 
OH-T— 379. 

See  Grant  and  rMPoitTioN. 
ORAND.CHILD  REN— 195. 

See  ItsuK. 
GRANT— 100.  172.  235. 

Exception  repealing  a  whole  grant  if  void. 
Duke  of  Leeds  v.  PotoeU^  172 
See  Vbitino  and  Warranty. 
GUARDIAN  and  WARD— 87.  90.  167. 

159.  ,160. 
1.  A  direction  in  a  will  that  the  wife 
should  have  the  education,  may  amount 
to  a  deviie  of  the  guardianihip. 

Mendet  y.  Mendet^  91 
It  The  guardianihip  of  daughtere    de- 
temune^  hy  marriage,  not  io  of  sona. 

Ibid. 
^  Marriage  of  a  ward  of  court  to  a  fo- 
reigner out  of  the  realm. 

Roach  ▼.  Garwm^  157 

•4.  Guardian  will  not  be  appointed  after  a 

marnage ;  nor  discharged  because  of  a 

marriage.    But    without    discharging 

Soardians,  orders  regulating  their  con- 
uct  may  be  made.  Ibid*  160 

5.  Liberal  aHowance  for  maintenance 
i^ere  a  guardian  or  father  is  in  dis- 
tressed  circumstances.  Ibid* 

•^jJso  FjiAUi>4  and  Ward  Af  Couet. 

h: 

HEIR— 46.  73.  74.  86,  7.  146.  T98.  212. 
230.  256.  274  298,  '9.  306.  324.  409. 
1.  Costs  paid  to  disinherited  heir  raiuag 
a  fair  question. 

Stephxnty^*  TVueman,  74 
'f.  Where  heirs  of  the  body  words  of  pur- 
chase. Bagthaw  ▼.  Spencer^  146 
"^  In  whatrespeetstheproceedingsagainst 
heir  for  debt  of  ABcestor  agrees  with  or 
differs  Irom  Chepmceedlngs  «gainst  ex- 
ecutor oir  administrator. 

MartiuY.  Martin,  212 
'^es  also  Aoaxsimn!.  Aorbxmrnt.Maji- 
K1A6B.  Baron  and  Femx.  Condi- 
Tion.  Continosnt  Interest.  Eleo- 
tioir.  Evidence.  Reax.  Estahb.  Re- 
ceiver. Tacxing. 
nSIR-IiOOMS— 197.  201. 

See  VxsTiNo. 
HIGHWAY  ACTS— 188. 

See  iKJUHonoN. 
HTPOTHECATIOK— 443. 


ILLUerORT  AWOINTMENT— 51 
JIss  Power. 


IMPLICATION— 14. 
5eA,  Estate  Yail. 

IMPOSITION— 172.  af79. 
Voluntary  conveyanoe,  by  one  lately C 
of  age,  to  an  agent,  of  a  reversion  of  ao 
great  value,  for  a  nominal  considaratioa 
of  £189,  and  containing  covenants  as  m 
the  caso  of  a  purchase,  not  abeolntttly 
rescinded,  as  not  being  a  case  of  frauds, 
but  the  transaction  modified  by  decree^ 
that  the  agent  should  release  the  cove- 
nants at  his  own  expence,  and  recite  ihm 
impropriety  of  them  as  rcfersble  to  a 
gift  Croff  V.  Man^fieid^  379 

See  a' so  Feaud,  and  Post  Obit  Secuei- 

IMPROVEMENT— 115. 

See  Tithes. 
mCLOSURE— 118. 

See  Modus. 
INCUMBRANCE— 31.  51.  87. 93.  95.  lOa 
258.  261.  477. 

1.  Tenant  for  life  must  keep  down  the  in- 
terest of  incumbrances,  although  th* 
whole  of  the  rents  anc^  profits  are  ex- 
hausted by  it  The  couri»  how6ver,w]U 
direct  a  reasonable  maintenanot  for 
him  out  of  the  profits,  if  otherwise  un- 
provided for. 

Reoel  J.  WaUanuoti,  93 

2.  Tenant  in  tail  subject  to  an  ineam« 
-branco,  suffers  a  recoveiy  of  part,  eeUe 
part,  and  exchanges  part :  the  land  tn» 
ken  in  exchange  not  subject  to  a  omw 
tribution  of  the  incumbrance,  the  wholo 
of  which  must  be  borne  by  the  remain- 
der. Kirkham  v.  SmiA^  261 

See  Barom  and  Feme.    Exonbeatioit. 
Jointure.     Pueobasee.    SuFranssto 
Veri-    Tenant  in  Tail. 
INDEMNITY— 77. 

See  Debtor  and  Creditor. 
INFANT— 28.  96.  192.  298.  303. 4.  908.0. 
459,  60.  644.  545. 

1.  Parol  demurs  only  where|the  estate  do- 
scends.  BeaummU  v.  TTurpe^  28 

-2.  As  to  parol  demurring. 

Fartonty.  Lanae^  192 

.^  Infant  at  seventeen  may  devise  person* 
al  estate.  Feme  covert  may  dispoee  of 
her  separate  estate. 

•     Hearle  v.  Oreenbant,  903 

4.  A  power  given  generally  cannot  be  ex- 
ecuted by  infant.  Whtd,  powers  infant 
may  execute.  Ibid.  304 

5>  Infancy «  stronger  disability  than  oo- 
verture.  Ibid-  SOS 

>6.  A  sum  of  £06  paid  to  guardian  of  an 
infant  tenant  tm  4ail  for  rebuilding  a  co- 
pyhold tenement  that  had  been  bnnit 
down,  but  which  had  nover  been  so  ap. 
.plied  during  the  infantas  life,  held  to  bo- 
long  to  (he  succeeding  remainder^oian 
in  tail,  subject  to  a  deduction  of  inter- 
est upon  a  larger  sum  at  which  the  loss 
«»as  computed.    Such' interest  held  te 
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nirANT— (Mnlimfed} 

belong  to  tlw  ponontl  roptefentatiTef 
MB  A  compeiMtiMi  for  the  Iom  of  tho 
renU  ind  profit*  Bnftaioed  bj  tbt  infant, 
.who  coold  not  alien*.  Queition  u.to  tn- 
/bfU  teninti  in  tail. 

Bo9k  ¥.  Worth,  459,  00 
7.  Infanfa  property  not  to  bo  cbangod. 

Ibid.  461 
Set  alio  BAaoir  and  Faars.  FaAun.  New 
Trial.    RxPEaivcB. 
INrLUEN(;:Er-19.  87.  STU.  603. 
.Bond  giTen  ae  a  reward  for  uiing  influ- 
ence over  aaotber^s  estate,  for  b^efit  of 
^e  obligor^  decreed  to  be  delivered  np 
without  coete. 

Deitnham  ▼.  Oxf  270 
Sh  Aokiuocmt.    FaAVD.     MAamiAOi- 
BaocAOB.  .  MiimipaiexJiTATioir. 
mFORMATION— 77,&c 

See  CBAiiTiBs  and  JPaAcncB. 
mH£KITA|eC£— la  21.  58.   176,  ,268. 

276. 
.  J.  Deviae  to  «tf.  in  fee,  with  directions  to 
■ettle  on  descendants  of  his  mother  foir 
their  seToral  lives,  dbe.  A*  may  Umit 
an  Inhecitanoe  to  effectuate  the  gene-, 
ral  intent. 

(Mo^kin  V.  Qodo^pkin^tl 
%  Where  inheritance  is  in  abeyance. 

Cumtngham  v.  Moedy,  174.  177 
See   AiBYAircB.    fiauiTT*    and    Baboh 

.  and  Fbmb. 
S.  Contingent  remainder  upon  exeoutoiy 
devise.  Rents  end  profits  undisposed 
of  belong  to  the  owner  of  the  inheri- 
tance, or  perspna  intitled  to  the  enjoy* 
ment  Hopkint  v*  Bopkuu,  f^S 

4.  The  purchase  of  Aotaei  in  London  will 
not  answer  a  covenant  to  purchase 
fands  qfinheriianee. 

Leteu  V.  HiU,  275 
See  also  Fbb  and  Powbb. 
INJUNCTION— 188.  211.  264.  396.  476. 

52a  543. 
,  1*  Garden  grounds  nsed  for  trade  ae  much 
protected  by  the  Highway  acts,  dtc  as 
frivaie  gacdena.  Plaintiff,  therefore, 
quieted  m  poeeonion  by  injunction 
against  the  commissioners. 

HughtM  V.  Morden  CoU.  188 
2.  Injunetion  against  creditors  suing  at 
law  after  a  decree  to  account 

MarHn  v.  MarHn,  fill 
,  3.,  Iiuanction  beibre  answer  to  rastrain 
other  ferry-boats,  denied. 

Afunu  476 

' '  4.  Granted  to  stay  waste.    Or  where  the 

light  appears  of  record.  Ibid, 

5.  Injunction  against  oteppii^  lighte- un- 
til after  trial  at  law. 

,  Riier  w.  Beatfumh  S43 

The  .^nrt  will  not  b^  irUerioeiUory  onfer 

direct  any  building,  icc^  to  bepulkd 

dem*  .Ihid. 

See  also  Fbacticb  and  Wastb. 


INROLMENT— 205.  3(26. 
,1,,  Inrohnent  of  decree  eet  aside  under 
carcumstanoee*    Not,  bowever,  if  made 
upon  th^  merits.    -         . 

JTuig  v.. ^SfMircfOS 
%  Inrohnent  of  decree  vacated  being  done 
toe  quick,  thouglh  strictly  xegulfrr 

fVrighi  J.  fyrigfU,9a6 

IN8UR£&--98. 

Insurer  after  satisfaction  stands  in  place 

of  the  aerared  as  to  the  goods,  salvage, 

and  restitution  in  proportion .  for  what 

he  paid.  Baadal  v.  Codtren.  98 

mTAIL-.133.  225. 

See  Copyholds.  Estatb  Tau-  and  Pbb- 

SOVA&    JCSTATB. 

INTENTION— 106.  169.  227. 
See  CoNSTBucnoK.    Equitt.  and  Mii- 

TAKB. 

INTEREST— 75.  93.  99.  118.  171.  909. 
211.  277.  307,  8.  3ia  311.  427.  428. 
477.  483.  495;  ; 
).  A  debt  by  covenant  in  marriagerarti- 
des,  and  no  mention  of  interest  c  the 
court  would  not  reduce  it  lower  than  6 
per  eeoL  The  like  interest  allowed  on 
a  legacy  for  mourning. 

SufytUen  r,  Seawen,  99 

2.  Daughters  portions  by  will  charffed  on 
peraonsl,  then  on  real  estate,  wita  ii|te- 
test  for  maintenance ;  s.o  far  as  the  per- 
sonal deficient,  they  carry  but  4  per 
eeni.  ISed  ^snlra  nvw  as  to  matnte- 
aance.} 

Lord  TrimhUaiotenw.  Ce//,  277 

3.  It  was  the  rule  in  Lord  Ifardwuke*e 
time  to  give  interest  at  5  percent,  on  lei> 
gades  oat  of  personal  estate^  and  4  per 
eent,  out  of  real.  It  hae  now  long  since 
been  altered,  and  the  general  rule  is, 
that  they  shall  all  carry  mterest  at  4  per 
eeni.  from  the  end  of  a  year  after  the 
testator's  death.  The  ease  of  mainte* 
nance  is  an  exception. 

Bryant  v.  Speke^  171 

4.  Where. the  court  will, or  will  not,  give 
interest  for  legacy  beibre  it  is  vaye? 
ble.     '  .      307 

5.  Where  interest  is  io  commence  from 
the  death  of  testator,  nnd  not  fronf  tbe 
end  of  a  year  after. 

Beelf^rd  v.  7b6fff^  310 
4.  Where  the  court  wiU  give  less  than  the 
legal  interest  for  a  legacy  charged  on 
personal  estate ;  as  where  the  fund  did 
not  produce  so  much,  and  an  intention 
to  separate  the  bulk  of  the  eeUte. 

/6iJ.311 
See  MAiNTBirAifCB,  and  308.  '    * 

7«  Money  charged  09  an  estate  in  Jfeeia 
held  to  cariy  only  English  inifrtit. 
Thie  sum,  which  was  charged  in  fa- 
vour of  W,  held  to  be  included  in  Ibe 
bequest  of  aJaiger  sum  to  W>^e  yofngi 
er  children,  the  testatrix.  nfi^pesAi/f  4Kat 
they  were  entitled  to  the  charge,  although 
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INTERG8T— (cdMftiiiieiE.) 

iiwunoiVu  cote,  and  deoMd  that  no 
inbra  tiidilld  b«  Aiiod  tlmi  the  ittto  b«. 
qaeathed.  StapUion  y .  Coni0«y,  4t7 
6.  IntAKst'  ■MttitiniM  giren  for  the  ar- 
mareof  anttantiltj  where  ftec|tietatde. 
mand  made.,  ihid»  428 

9.  Ooreaanf  b^brt  the  aet,  redueiof  the 
rate  of  interest  to  paj  6  per  etnt.  not 
prejudiced  by  the  aet;  Imt  inteieet 
turned  into  principal,  by  the  eonree  of 
the  conrt,  Wae  directed  to  carry  hitereet 
at  5  per  ecnf.  only,  from  the  paaiing  of 
the  act  Intereetbyconneoftheconrt, 
diaeretionary. 

Attleyr.  Poi9{t,4a3 

10.  Rate  of  intereet  Charge  on  real  ee. 
tate  where  the  court  hae  jorisdietion, 
ae  in  cue  of  adminiitration  of  aMete 
under  a  charge,  intereet  hj  course  of  the 
court  is  discretionary.  Interest  which 
has  been  turned  into  principal,  c^ied 
interest  at  6  per  cent*  until  the  time  when 

'  the  rate  of  interest  was  altered  by  dot  of 
parliament,  but  no  longer,  although  the 
original  principal  did  by  virtue  of  a  co- 
Tenant  The  acts  Taryiog  the  rate  of 
interest  do  not  extend  to  antecedent 
oOtttracts.  /0u2.495 

0toals6  AsstT^.    BAaoN  and  Fsmk.    In- 
cvKBaAirae.     MAiitTXirAttci,     Vist- 
iiro. 
HfTERFLEADER— 148. 
Affidayit  to  bill  of,  need  not  sUte  that  the 
proceeding  is  at  the  plaintiff's  own  ex- 
pence.  Mehalf  t.  Hthey^  1M8 
mqUEST— 168. 
Where  notice  should  be  giren  of  the  is- 
iuing  a  commission  foran  kiquest 

Jtert.i>tf(y,S68 
imiUIRY-69. 
See  Aifswxa. 
INQUI8ITION-483. 
DiemelamU  eztrennm  issued  for  a  simple 
contract  debt  to  the  crown. 

Rex  r.  Curtit^  483 
IRELAM>-«4. 
As  to  the  registry  acts  for  Ireland. 

See  page  67,  nele. 
ISSUE— S8. 196. 900. 301. 209. 
1«  Deed,  construction  of^—Orand-diildren 
and  great  grand-children  included  by 
the  term  ^  ittue .-"  and  the  word  ^  dUi- 
dren**  following  it,  explained  aa  mean- 
ing *^iittu^  likewiie. 

Wylk  ▼.  Bhuihmm^  196 
2.  Extent  of  the  word  tJMrtiu 

i(td.S01 
4.  Intent  of  declaration  of  trust  to  provide 
for  the  several  stocks  and  at  distance  of 
time :  children  extended  to  tmie  in  ge- 
neral. I6td.200 
Set  LsorriMAor. 
ISSUE  AT  LAW'-.119,dbe. 
6m  FoK«iaT.    Mooue 


J. 

JOINT-TENAirr— IS.  Ipl  185. 188. 64S. 

1.  Devise  to  trustees  as  soon  as  Us  thra^ 
daughters  attained  their  reapeetivt  ages 
of  twenty-one,  to  convey  to  them  and 
the  heirs  of  their  bodies  as  joiBt4o. 
nants;  this  not  a  Joint  estate,  hut  to' ha 
construed  ea  near  as  it  may  be»  ao  thai 
the  convevaace  must  be  at  twentj-on* 
reepectively,  with  cross  ramaindefa. 

JUarrytU  v.  TWnleyt  l(tt 

2.  The  law  formerly  favoniahle  to  joint* 
tenancies.  Sfonei  v.  HeMri^^  18S 

Fide  Suavivoaenir,  and  TsiiAirr  in  Com* 
Moa. 
JOINTURE-31. 
Parties  entitled  to  an  eatate,  confirming  a 
jointreos's  settlement,  are  purchasera «/ 
her  interest  in  incumbrance  paid  off 
by  her-fbrtune,  which  had  been  aari| 
ed  for  the  better  securing  h«r  rights  i 
der  the  settlement 

£.  Pprtimouih  r:  Ladw  SiMlk^^l 
JUDGMENT— 214. 
'  Ste  DiCKBB. 
JUDGMENT  AT  LAW-498. 

5ee  DBcaxs. 
JUDGMENT  CRSiDrrOR— 163. 

5ee  TACxrao. 
JURISDICTION— 77.  189. 201.  904.  S84. 
341.  444.  448. 44T.  434.  482. 47D. 
1.   A  question  conoeming  ite  right  a&d 
title  to  ^tliU  of  Mm  may  ha  deUr. 
mined  here. 

Earl^Det^  v.  Duke  ^wf  JM;  204 
S.  Jikrisdiction  of  the  court  though  sah- 
mitted  to  by  answering,  yet  if  a  want  of 
it  appears  at  hearing,  no  decree. 

Pe^y.LerdBaUimn.4M 

3.  Original  jurisdiction  as  to  bounds  of 
proprietary  governments  in  JT.  in  coon* 
ciL  But  bv  the  contract  of  nartiaa 
brought  within  the  jnrisdictioa  ofeontta 
of  equity.  JM. 

4.  No  appearance  or  answer  win  giv^  a 
Jurisdiction  to  a  limited  court 

Green  v.  ItmharfMk^  470 
See  AoaaxMSirr.   CnAXftiKa.   Coxxiao. 
PLXAtand  Ward  of  Covkt. 


LAC1I&B-621.S30. 
Bill  for  a  strict  settlement  aiW  !aii»  hc- 
quiesoence  bv  plaintiff  ^s  ancestor,  and 
when  impoasible  to  bar  the  remainder^ 
dismissed.  Parker  v.  PhU^  830 

See  aleo  Lbmotb  of  Timk. 
LAND— 171. 174. 198. 
See  Bakor  and  Fuix.    EavrtT.    Pno- 
nra,  and  Rbai.  Estats. 
LAPSE— 43. 49.  70.  80. 86. 136.  207.  216- 
321,2.480. 
1.  A  legacy  oui  tf  reed  eifafc  M'  hi  pmid 
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Tb»kgAtM  wmTM  «4*  bol  ont  month } 
ildoft  nol  Upte«  bvi  goes  to  the  ropre- 
■MtAtivo.  Hottgtwn  ▼•  Rmwtaiu  43 

t,  A  jnaoMB  by  will  foigivw  &  boad*debt 
to  htt  MB>iMav,  WM  dflotret  bcr  eze- 
ealor  to  daliver  up  (ho  bond  to  bo  ean- 
ooUod;.lhfai  hold  not  to  boltpMd  bj 

.   hiodfiag.boftffo  tfaetoftatrU. 

3.  Ezocatory  trait  for  throe  for  their  livea, 
^itmmUintommm;  ifu/diedirith* 
9«t  iieae.ltTiag  at  their  deaths,  their 
■hares  t6  f oto  mnriyon ;  with  oontin- 
font  rMaaiadon  in  tail ;  and  remsinden 
over.  Tw»Qf  thomdjtnf  ialeitatrix^ 
life-tune,  held  iheir  shans  lapsed,  and 
went  over.  Spttrling  y.  7W2, 70 

ii  A'  wjft  having  power  to  appoint  J640Q0 
U  anjr  of  her  kin ;  tad«  Ibr  want  of  ap- 
.  potintmeint  to  go  aooording  to  the  sta- 
lato«  appoints  li  by  will  to  her  nephew, 
*»iyei»;4eiidilieii**  that  ho  paid  his  mo- 
tfaev  att  annnitj  of  j&lOO.  She  then 
bequeathed  to*  her  neiee  A  all  the  rest 
and  fesiduo  of  what  sho  had:power  to 
idispoee.of-'    The  nephew.djingtnher 

.  liib4ime^tbeap|ioiat«e»i«loAtsiwas 

.  yoidt  but. not  so  ss  to  the  annaitant, 
and  the  remainder  wee  Md  to  psfes  by. 
tbe^aboT^  midtteffy  beqnest 

Okev.Hmth^\S5 

$9  Appointment  by  will  ^nnder  a  power, 
Toid  by  the  death  of  appointea  in  life  of 
testatrn.  /6td.  139 

6^  Legacy  ^  paying  an  annuity ;"  legatee 
dies  iA  life  of  teeUtor.  the  aoaoSty  still 


Ibid.  141 

7.   Teatator  ^duku''  J^  •^/e  towe"  D. 
JS500,  at  bar  death  out  of  the  money 
.baqneathfid  her ;  held  to  amount  to  a 
l^eoy  from  tha  original  teetator  s  and 
.  not  to  lapse  by  D.'t  death  in  J/sliis- 
time,  ho  having  survived  the  testator. 
Jr<d/teelv.£e««f,907 
5is   also  CsaaiTixs.    Compitiomal  Li- 
<  iHTATXoir*    Rssxnui,  and  Vistino. 
LEASEHOLDS— 371. 4S8. 

Su  CoNTaiBUTiOfi  and  Wiuu 

LEGACIES-^*  41.  47.  49.  89.  99.  106, 

118.130.207.330. 

Where  legacioiisinjc  i  where  transmissible. 

•  Hodgion  v«  /ZatsfOtt,  46 

Sm  Cvaaqe.    Comstruction.     Intbs- 

BfT.        LArSg.       MiSVAKE.       POATION. 

Rents  and    PaoFiTS*    Satibsactioh. 
Sraouro   Lltoaor.     Stock.      Vbst- 

llfO. 

LEGAL  ESTATE^187.« 

See  TausT. 
LEGITIMACY— 28. 

Lsfitipagy— 'Issttsr— New  trial. 

Baktr  v.  HarU  38 
LENGTH  OF  TIME-«L 

Where  no  demand  of  principal  or  interest 

Vol.  I.  t 


fbr  twenty  years,  satisfketion  wUl  bo 
presumed ;  except  fin  eases  of  mort- 
gages; mortgagee  is  suppossdcontino- 
ing  in  poseession,  and  mortgagor  ten- 
ant at  will  to  him. 

Lemon  V.  AWsnAmn,  51 

Su  also  Laches. 
LIABILITY— 173.383. 

Sei  ArPEOPaiATioir.    Exicrroa.    0#ir. 
IE.    PuaciiABKa  and  Snip. 
LIEN--154. 339.  343. 344. 348. 456. 

No  lien  on  a  ship,  or  proceeds  fVom  saloof 
it,  for  repairs  done,  except  in  coorse  of 
a  voyage ;  liberty  given  to  bring  an 
action  at  ioths  penonnl  KMIiiy  of  tho- 
part-owners  who  received  the  bene8t 
Buxl&n  V.  Ales,  154 

9u  Bankeopt  and  Paetrbeship. 
LIMITATION      TOO      REMOTE— •«. 
519. 

Deviss  to  one  and  hii  heirs,  and  if  he 
died  without  heirs,  remainder  to  his 
ha]f4)rothert   the  devise  being  of 'a  ^'^ 
clear  fee,  the  remainder  Toid. 

TUburf^  V.  Borftvl,  89 

Se$  also  RsBoti  LuffTAnoir. 
LIMITATIONS,  (STATU  FE  0I>-11<8. 
344. 

1.  Bill  liesbr  assignee  of  baakmptforae* 

.  count  and  delivery  of  goods  pledged  by  " 
the  bankrupt  notwithstanding  the  eta- 
tnte  of  limitations. 

Kemp  ▼.  ITeffdresJb,  3t8 

3.  Pawner  has  time  daring  life,  where  no 
time  given  for  rcderapiion.  Rcmaln-^ 
-dor-man  not  boond  to  enter  on  forfUt- 
are  of  the  particular  tenant,  and  if  bo 

.comes  within  his  time  after  the  remaift^' 
der  attached,  the  sUtute  of  limitatimiB 
win  not  bar.    In  what  caee  a  bill  may* 
be  for  redemption  of  pledged  goode. 

3.  Acknowledgment  to  pay  takee  the  debt 
catcfjtalttlsoflinutations.  344 

LIS-P£ND£NB**«44. 

See  Notice. 
LIVINGS— 8a  413. 

See  Chaexties  and  PassBNTATfmk 
LONDON-^375. 

See  CovEMAMT,  iMBsanaiioi  and  SatM- 

rAOTIOM. 

LONDON,  (CUSTOM  0F)-«»t5. 
LOSS«--34l.  344.  393. 483. 
Where  on  the  Ices  of  a  deed  yon  mav 
come  into  equity. 

WMifieldr.  FautKi,99t 

See  EauiTT  and  Waste. 

LUNATIC— 83.  398. 

One  found  noa  renipee  before  the  sonata 

of  &am5iirgA,  a  mortgagee  within  eM* 

4  d.  3.  r»  10.  and  wUl  be  directed  to 


convoy 


See  also  AaEBBSBnT. 


£g  parte  Lemi§  398 
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MAINTENANCE^lS.  93.  160. 171.  W9. 
S11.S77.308.511.617. 
|.  lalflrMt  of  frltfMjr  from  one  jMr only 
aftar  testator's  death,  nnlsw  by  a  father 
to  a  child.  Wheie  intanst  of  lofaey 
should  Bot  aeeomolale. 

Qslomw  ▼.  Sqenor,  SI  1 
±,  ConstnietioBof  vilL    Intanst  of  lega- 
cf  from  death  of  teetator,  on  the  mani- 
Met  intent  as  to  maintanance. 

^eeVMT.7Uta,aoe 
^  If  on  rolontary  aett(emant  bv  fiithar  an 
aoeonnt  is  directed  for  Iho  chiid«  main- 
tenance to  he  dedneted. 

WaUmmMm  ▼•  Csdriaflan,  511, 517 

Set  Aptancbkbhv.    BAaoa  and  Fims. 

GuAantAM  and  Wabo.    Inoumbeamcb. 

InviassT.      .VBttia«.       VoLOMTAav 

Paao. 

Jf AN ,  (1SL£  OFV^fOl.  S04. 

8U  JuaiSDIOTlON. 

MANOR— 177. 
A  manor  may  he  in  npntaiioii,  tfaoofli 
no  demesnes,  which  pass  by  the  word 

ZMse  ^  Lmdi  r.  PmnO,  17S 
JIAJIRIAGE— Oa  153. 157«  168.  ISO,  180. 
314. 
1.    Marriage  in  foreign  eonit  eondnsiTe 
by  the  law  of  nations. 

Roa^  ▼.  Oorsem  169 
1L  In  what  cases  a  sentence  in  court  eo- 
cieeiastieal  will  bind  the  rights  of  mar- 
rtage.  /M. 

8m  FonrsiTuUi  GoAaniAif  and  Wabd. 
RnvooATioib 
MARfiJAOE  AOR££M£NT,aBd  MAR. 
RIA6£  ARTICLES— 73. 160.  S38. 
OiArence  in  construction  of  marriage 
aitiaUs  and  tiusCs  in  a  wUL 

Sagikaw  V.  Sptmeett  150 
See  AoKSSMiirr.    Mamuaos,  and  Mm- 

TAU. 

MARRIA6E-BROCAGE-503. 

Marriage  hrooege.  Articles  before  mar- 
riage  to  seeare  annuity  out  of  wife's  es- 
lale  to  her  servant,  who  hed  influence 
oTsr  her ;  and  bond  for  jS  130,  the  bond 
deliTcred  up  and  a  new  grant  of  the 
annuity  aAer  marriage.  The  ceneide- 
fatioaaf  the  bond  and  annaity  directed 
to  be  tried. 

Cok  ▼.  Of  6«en,  503 

MARSHALLING— 100. 3fS. 
See  AssBTs  and  Charities. 

MISREPRESENTATION— 407. 

Uadna.inllnenoe  and  misrepreeentei^Q— 
fioUeitOff  in  a  cause  charged  with  inter- 
est on  moner  directed  to  be  laid  out  for 
•a  infaat's%enefit,  notwithstanding  a 
deed  from  bis  grandmother  giving  o&er 
monies  in  trust  for  the  in^t,  and  di- 
MeUog  thei  he  should  not  be  so  charge. 


Suted  aeeeoBle  set  anda;  the 

being  very  grcee,  and  the  eettla- 

;  obtained  from  a  person  just  coma 

joi  age  under  a  misrepiasailition.  Bend 

obtained  from  the  infant's  grandmother 

Ibr  the  smount  of  a  bill  of  fees  and  die- 

httfeemente,  diraeted  lo  stand  as  a  se» 

eurity  for  meniee  jnetly  dae  on  ao- 

count,  and  the  bill  ordered  to  be  taand. 

BroMt  ▼.  Ptimgi^aT 

MIBTAKE-e^^lOO.  196.  S38.  S45.  3l7.  40a 

466,7. 

1.  Mistake  in  the  computation  of  a  legacy 

•actified   accosding  to  the  inlentioB, 

^heaghoMitnty  to  the  words. 

JKhur  w.  JIftbier,  108 

5.  Eouity  seliavae  against  bargains  made 
under  a  miseeneeption  of  ri^ts. 

Bmgham  t.  BwgKmih  tfB 

3.  Electacn.  Satisfrictioa.  Marriaga 
setUement  reotifled  by  a  strint  ealda- 
ment  agreeably  to  the  ordinary  oe«na, 
nolwithetanding  it  agreed  with  the  ar- 
ticles aeriolfM,  and  both  made  hslbfa 
marriage.  The  pktntifl^  however,  hav- 
ing taken  a  benefit  under  the  will 
which  he  disputed,  lidd  to  have  uada 
his  alectton ;  and  decreed  to  give  up 
past  of  4ha  settled  eetale  in  eatisftction. 

AeAerff  V.  £ti«i(p,  S98. 
S^e  aleo  PaAcnoi,  S46. 

4.  Policy  of  ineurence.  BiM  to  tacti^  it 
according  to  the  intent  diamiaad, 
there  not  being  ovidenos  lo  vary  thn 
contract. 

Henkle  v.  Aeyal  Exehmge  Atmnmtt 

Onnpai^SlT 

.  5.  Articles  of  agreement  rectified  iw  the 

minutes.    Admission  of  parol  evidence 

where  fraud  or  suipriee. 

Bakerv.Pasne,458 

6.  Relief  against  agreement  made  under 
a  mieeonception  of  right.  Agreement 
as  to  the  distribntion  of  peieonal  estate 
set  eside,  althoogh  ratified  i  the  valtae 
appearing   much   greater    than    was 

-known  to  the  plaintiff  at  the  time. 

CpskfNgv.PnUCm 
MODUS--3.38.117.118. 

1.  Not  neceesary  to  use  the  word  mstfiit 
In  laying  it.  Nor  a  particular  day  of 
payment.  A  sioduf  may  be  oveituined 
for  ranknees,  if  Ibr  a  specific  thing ;  if 
otherwise  will  be  cent  to  trial. 

iiMaffidtv.£«mu,38 

5.  CoBMnon  endoeed  by  agreement  ao- 
vered  by  former  siedvf. 

iSieekiMUe.nrvy«117 
See  PLiADiiro,  1. 
MONET— 70. 169.  174, 6,6. 199. 
See  BAaoR  and  Fsmb.    Eaoirr.    Rsal 

ESTATI. 

MORTGAGE— 51.  86, 7. 180, 1.  183. 173. 
SOS.  348.  368,  ftc.  40S.  4S8. 443. 
1.  Redemption  resisted,  and  mortgagee 
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MOltTOAGC— (Coiiltiitietf.) 
ordered  to  pay  eoite. 

BoJberT.  Wind^ldO 

It  Where  a  dame  of  redemption  ii  in  a 
eeparata  deed,  the  coart  adheres  to  it 
•triotlj'  to  prevent  the  equity  of  re- 
demption fh>m  being  entangled  to  the 
prejadioe  of  mortgagor. 

Ibid.  161 

See  RyaU  r.  Rouslet,  348. 358,  kc 

See  CosTf.    Lsnoth  of  Time.    Lunatic. 
PuEOHASBa.    Rbdbsption.     Rktooa- 
TioN.    Ship.    Taoxing. 
MORTMAIN— QC  108.  178.  218.  S24,  5. 
9S0.  534. 

1.   Will  made  before  the  mort-main  act 

good,  although  the  teitator  died  after  it. 

Jiiiemejf'Oeueral  ▼.  Lloj/d^  32 

%  Deriae  before  the  mortmain  act,  and  a 
oedioil  after  it,  not  diaturbing  the  cha- 
ritable tnut,  bat  devbing  to  the  eame 
use,  and  adding  two  more  trnateea,  is 
not  rendered  ToTd,  although  the  codicil 
attempted  to  nnite  another  piece  of 
land  in  the  tmst.  The  codicil  no  revo- 
cation. 

WtOetr.  Sand/Ml^  178 

9.  The  eovrt  refbeed  to  effectuate  an  or^ 
der,  eonfirming  the  Maater^a  report,  for 
laving  out  money  in  land  for  a  charity^ 
where  the  nature  of  a  deviee,  on  which 
it  wae  foondedf  made  an  opening  to 
evade  the  atatute  of  mortmain. 

Attomejf^enenU  v.  JD«y,  S18 

4.  Deviie  to  a  charity  before  the  stalnte 
of  mortmain,  of  eopyholde  unturrendef 
ei^  held  good.  Copyholda  paaa  by  a 
wUl  irithoat  any  witneea.  Aa  to  where 
the  eoorti  have  fhvoured  valid  be- 
qneeta  and  donationa  for  charitable  pur- 


AUomejf'Oeneral  v.  .^luirewr,  225 
5.  GoBveieion  of  realty  into  perw>nalty, 
Reeiduaiy  bequeat  Real  eatate  direct- 
ed to  be  Bold,  and  together  with  peraon- 
•a),  applied  ^inier  oHa)  to  charitable 
purpoaea,  and  ^  that  the  trusteea  ihoold 
^  place  out  all  the  reaidue  of  teatator'a 
**  eatate  and  the  intereat  thereon,  on  ae- 
•euritiea,  and  divide  it,"  Sec.**  Held, 
firat,  that  the  bequeat  aa  to  the  charity 
waa  void:  and  next,  that  the  whole,  aa 
to  other  matten,  waa  turned  into  per- 
aonalty .  Reiiduary  bequeat  of  peraon- 
ally  iiieludee  every  thing ;  aa  a  void  le- 
gacy, or  one  that  haa  lapaed. 

Dureur  v.  Jtfef tens,  320 
d.  Deviae  to  a  college  not  for  academical 
or  collegiate  purpoeea,  but  merely  to 
make  teitator*!  houae  unalienable,  and 
that  one  of  the  ftllowa  ahould  live  in  it 
for  ever.  Lord '  Hardwieke  at  firat 
thought  it  queationable  whether  thia 
waa  a  charity  under  the  43d  of  EUm. 
*  and  whether  a  good  devise  under  the 


mortmain  act;  and  it  waa  afterwarda 
determined  to  be  void.     Right  of  the 
crown  to  direct  the  uiea  of  an  improper  • 
charity. 

jSitem^Oeneral  v.  Whtmeeod^  634 
See  also  CeAajriBa. 
MOTION— 543. 

See  Ibjunction  and  Pbaotiob. 
MOURNINO--99. 
Legacy  for,  carried  intereat,  99. 
Fide  iNTBEEaT. 


N. 


NEW  TRIAL— 28.  192. 

No  new  trial  where  there  moat  be  the 
aame  iaauea,  and  no  aurpriae,  dte,  on  the 
former  trial.  Inflmey  no  ground  for  it 
in  ancfa  a  caae.  Verdict,  founded  on 
eewtoiee  diacovered  ainee  the  anawer 
put  in,  and  contrary  to  it,  ia  not  thera- 
hj  nrejadiced.  Length  of  tim^  on  aa 
appl  ication  fbr  a  new  trial,  a  ery  g . eat 
objection,  both  at  law  and  in  equity. 

UgMl  V.  Daly,  192 

y4de  EjsoTMsrrand  Lboitimaov. 
NOTICE^-ei.  82.  64.  66.  244.  209*  387. 
392.413.556. 

1.  Paity  having  notice  through  hiaagrat, 
of  anfficient  to  make  him  inquire  aa  to 
the  title,  cannot  protect  hiBMalf  by  pro* 
oorii^  the  legal  eatate.  Attorae^,  dbc 
may  object  to  anawer  aa  a  witneea  aa  to 
confidential  oommunicataona. 

Maddoekr,  Mtddetk.ei 

%  Notice  to  aa  agent,  aa  weU  aa  peraonal 
notioe  will  affect  the  party,  aaa  the  de» 
potttioB  of  the  agent  will  be  allowed  to 
be  read.  Atti>62 

3.  AWiee  to  aa  attorney  of  a  jN-ter  tomey 
mnee  vetregieiered  wUl  postpone  a  con*. 
veyanoe  for  the  beoefit  of  the  nriaeipal 
which  haa  been  regiatered.    Notioe  to 
agent  ia  notice  to  a  party. 

Le  Jfeue  v.  Le  JV*eee,  64.  66 

^  If  on  marriage  aettlement  aa  agent  ia 
employed  ca  both  aidea,  both  will  be 
afibeted  by  notice  to  him.  Nor  ia  it 
malarial  on  whoae  recommendation  or 
advice  he  waa  employed.  Jbid 

5.  Though  the  r^pater  act  veata  the  legal 
estate  according  to  the  prior  legiatiy, 
yet  it  ialeft  open  to  all  eqaity:  aad  no- 
tice even  to  an  agent  of  a  prior  pur- 
chaae  not  registered  will  afiect  a  aabae- 
qaent  p\irchaae,  though  regiatered. 

aid: 

6.  Whether  the  property  of  gooda  ie  af- 
fected by  a  iwjMfliiloMi,  Q. 

ffett  V.  Ship,  244 

7.  What  will  amouat  to  notice. 

/M.  387.  392 

See    alao     CoMTnroairr     RiiiAiNOBBa. 

EaviTT.    iBQUBar,     and    PaBaxKTA. 
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orpiC£-^7. 

See  CftiDiTOft. 
OWirEll-443.  497. 
5et  PAtTNEMHiP  and  Svir. 


PARENT— S09.  230. 

8t€  CvAftOE  and  Vwriiro. 
PAROL— S8.  192. 

Vide  Infant. 
PAROL  AGREEMENT— 141. 

Set  AoEtEMBNT. 

PAROL  EVIDENCE— 393. 

5(ie  Election  and  EtidencE. 
PARTIALITY— 413. 

See  Award  and  pEEiBNTATroE. 
PARTIES— 101.  105.  127.  131.  «8.  449. 
1.  Objection  foi^want  of  parttet.  To  a 
bill  by  repretentattre  of  the  pawnee  of 
a  ehattel  af  ainet  a  third  person,  mere. 
\y  for  a  delivery  of  it,  the  owner  need 
Doi  be  a  party. 

ScniMt  ▼.  Tapered^  101 
t.  Where  a  creditor  may  make  other  ]>er. 
•one,  l>eeide  the  personal  represent^tiTO 
'  of  the  testator,  parties. 

Jfeteland  ▼.  Champion^  105 
8*  Not  neeeesary  to  make  any  other  than 
the  executor  parties  relative  to  the  peN 
eeoal  estate ;  since  he  sustains  the  per- 
son of  the  tbsUtor  to  defend  the  esUte 
ibr  himselfi  creditors  and  legatees. 

Peacock  ▼.  JVenit,  1«T.   131 
Set  AcaaaaENT  and  Witness. 
PARTITION— 494. 
Bill  for  partition  will  lie  as  to  tithes.    De- 
invrrer  to  such  a  bill  oTor*ruled. 

Baxter  v.  KnoVyn^  494 
PA1BTNER8HIP— 6.  239.  242.  244.  348. 
450.  497.  499. 
1.  Bankruptcy.  Representatives  of  part- 
D«r  entitled  to  set  oft  debts,  and  have 
ill  allowances  before  the  separate  credi. 
tors  of  the  other  can  takehit  share ;  and 
tbey  bare  a  lien  for  such  demands. 

Wett  ▼.  Skip,  239;  458 
%  Partners  continue  ioint-tenants  in  the 
■took  notwithstanding  it  changes  in 
the  courae  of  trade,  and  are  seised  per 
my  k  per  tout,  and,  on  account,  each 
must  have  all  allowances  before  a  judg- 
ment'creditor  of  the  other  can  come  on 
tho  other's  share :  And  surriving  part- 
ner is  considered  as  a  trustee  for  repre. 
fentatire  of  the  deceased,  who  has  a 
epeciiic  lien  %  but  such  lien  may  be  lost 
by  laehes  or  oonsent  to  leave  the  goods 
in  the  power  of  the  other,  who  ofler* 
ward  becomes  bankrupt;  which  may 
biiof  it  wkhin  21  J,  1  e.  19. 

Atd.  242 


3.  A  paftaersliip  Ui&  is*  not  eaafaed  lo 

the  original  stock,  bat  it  it  also  to  tbe 
prodoee.  i6td.f44 

4.  rartnenhip  effects  fini  applied  to  pej 
partnership  debts.  lUd.  456 

5*  The  doctrine  in  this  case  aa  reported, 
^  that  part^wners  in  a  ship  are  part* 
*  ners,  and  liable  tn  seJtde,  for  all  geodi 
**  furnished,  and  repairs  done,*'  has  been 
over-ruled,  on  great  conaderatioo. 

Doddington  v.  BaiUu  497 

0.  The  clear  balance  only  to  be  divided 
as  a  partner's  share*  ifttd.  489 

5ee  also  Aqeebiibnt  and  BAwmtivrt. 
PART  PERFORMANCE— 82.  297.  441. 

See  AoEBEMEMT  and  Pi*ia* 
PAWN— 101. 

See  Paeties. 
PAYMENT— 174. 

See  Baeon  and  Feiu* 
PENALTIES— 246. 

See  DsMVEEEE. 
PERFORMANCE-l.  12.  54). 

1.  Vide  S  ATiar ACTION,  1. 

2.  Lessee  covenanting  to  rebmild  several 
houses,  does  not  pwform  it,  by,  rehwUr 
tng  eome  and  rcpetriiig  others,  although 
at'  a  considerable  ezpence.  Isaoie  d^ 
rected  of  quaniMm  damn^fieatuJh 

Cihf  ^  London  t.  JViii&,  12 

3.  Purchase  oteopyholdt  not  genenily 
considered  as  a  performance  of  a  coye* 
nant  to  purchase  ai^d  sf  ttle  lands  of  in- 
heritapce. 

Allomey'Gener0l  v.  ITHonsoed.  S4t 

4.  80  likewise  as  to  the  puxchaae,  ka*  of 
Kouset  in  London. 

Leipu  T-  HiZi,  274 
PERrORMANC5  (SPECIFIC)— 217, 

See  COHTEACT. 

PERSONAL  ESTATE— 85. 133.220.48S, 

6. 
•  Devise  of  £400  to  be  put  out  on  good  ee* 
curity  for  T*  B.  that  he  may  have  the 
interest  for  his  life,  and  for  the  heira  of 
his  body :  if  he  die  without  issue,  then 
over.    The  whole  property  vests  in  tho 
first  ta^er,  and  the  limitation  too  aa- 
mote.       ButtmJUld  v.  BuitaJUid^  133 
See  CoifVBEiioN.  EautTv.  Imtail.  Rc* 
ruBLiCATiON.    Vesting. 
PIN-MONET— Spe  4Hon  ▼.  ^Hen.  267. 
PLATE— 427. 

See  Construction. 
PLEA  and  PLEADING— 3.  37.  39.  S8. 
105.  127.  164.  201.  205.  246,  7.  297. 
401.  426,  7.  462.  535« 
L  Vicar  failing  in  a  suit  for  tithes  in  kind, 
and  a  modus  set  up,  which  was  rood  in 
its  nature,  thou/rh  imperfectly  pleaded, 
may  yet  recover  in  tiiat  suit  the  arrears 
due  under  such  a  nuK^ta. 

Cairto^  V.  BaXl^  2 

2.  Plea  of  the     statute  against  Ufury. 

£2000  lent  on  condition  to  pay  to  a 
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PLEA  and  PLEADING— ronrtnued 
year  200/.  and  the  principal,  or  250/. 
per  ann.  during  borrower^i  life:  not 
an  ufurioui  contract.  Averment 
that  the  lum  was  above  the  le«;al 
interest  necessary  to  support  such  a 
plea.  (Vbrttey  v.  FU,  164. 

3.  On  a  plea  to  the  iurisdiction  it  must 
be  shown  what  other  court  has  juris- 
diction.   ^ 

JEarl  ofDetby  v.  Duke  ofAthoU  201. 

4.  A  plea  may  be  allowed  as  to  part: 
not  so  of  a  demurrer.  [But  see  con- 
tra, 18  Ves.  472.]  Ibid.  205. 

5.  A  plea  not  a  dilatory,  though  a  de- 
murrer is. 

Eatt  India  Comfiany  v.  Camfibelit  247. 

6.  Plea  of  statute  of  frauds  to  discov- 
erv  of  a  parol  agreement  not  allowed 
wnerc  part-performance.   . 

Taylor  v.  Seech,  297. 

7.  Plea  of  a  general  agreement  and 
composition  of  accounts  good,  with- 
out Its  being  a  minute  strict  settle- 
ment of  items. 

SewellY.  Bridge,  297. 

8.  Plea  of  inventory  delivered  and  ap- 
proved, and  of  agreement  founded 
on  it  without  frauo. 

See  Cocking  v.  Pratt,  401. 

9.  Where  a  plea  proper?  where  a  de- 
murrer,      jfvelyn  y.  fVard,  426,7 . 

Sec  Witness. 

la  Devise  of  a  rectory  to  a  college  on 
trust  (inter  w/te)  to  present  the  se- 
nior divine  then  fellow.  Plea  to  ju- 
risdiction, as  being  in  the  visitor, 
over-ruled. 

Green  v.  Rutherfirth,  462. 

11.  Interroe;ating  part  of  a  bill  must  be 
supported  by  a  substantive  charge. 


Modus. 


535. 
Parties. 


See  DEHURRsa. 
Witness* 
POLICE  (PUBLIC)-251,  276,  7. 

See  Bond.    Fraud.    Influence. 
PORTIONS— 57,  208,  277. 
See  Construction.    Interest,  and 
Vesting. 
POSSESSION-232. 

Sec  Account. 
POSSIBILITY— 391,  411. 
Possibility  assignable  in  equity  for  va- 
luable consideration «  and  love  and 
affection  to  a  child  is  a  conuderation 
in  the  second  degree,  and  operates 
by  way  of  agreement,*  and  will  be 
made  ^ood  like  the  case  of  defective 
execution  of  a  power,  or  devise  of 
copyhold  without  surrender. 

WHght  y.  Wright,  409,  411. 
Sec  Chose  in  Action. 
POSTHUMOUS  CHILD-85, 156. 
1.  A  posthumous  child  within  a  pro- 
vision in  marriage  articles  for  such 
children  of  the  marriage,  as  should 
be  living  at  the  death  of  the  father 
or  mother.         MUer  v.  Faure,  85. 
Vol.  II.  4  A 


2.  Posthumous  brother  of  the  half 
blood  diall  take  under  statute  of  dis- 
tribution.       Burnet  v.  Mann,  156. 

POST  OBIT  SECURITY-122. 
Bond  by  A.  in  1720  for  payment  in  six 
months  after  his  father's  death,  if  he 
survived,  otherwise  to  be  void;  the 
father  then  seventy,  and  dies  in  1731, 
A.  in  1734:  no  relief  except  against 
the  penalty;  there  being  no  proof  of 
impontion  although  suspicious  cir- 
cumstances in  it. 

JK//V.  Cfli//ovf/,  122. 

POWER— 9,  23.  58,  59,  60,  139,  156, 
174,  281,  298,  9,  304,  306. 

1.  Power  to  charge  a  particular  sum 
reserved  by  owner  of  the  inheritance 
not  executed  in  his  life-time,  held  to 
be  executed  in  substance  by  his  will, 
charging  debts  and  legacies  on  all  hit 
real  and  personal  estate  though  it 
did  not  refer  to  the  power.  Illusory 
trust.         Maddiaon  v.  Jndrew,  58. 

2.  Power  of  appointment  by  mother 
may  be  unequally  distributed,  but 
not  so  as  to  be  illusory,  unless  there 
is  a  great  misbehaviour.      Ibid.  59. 

3.  Discretionary  power  of  a  parent  to 
appoint,  not  being  executed,  does 
not  devolve  on  the  court     Ibid,  6a 

4.  Power  reserved  by  the  owner  of  an 
estate  to  be  construed  liberally,  and 
no  occasion  to  refer  to  the  power  if 
it  is  done  in  substance.         Ibid.  61, 

5.  If  a  power  is  professed  to  be  exe- 
cuted by  a  will,  such  instrument 
must  have  all  the  qualities  of  a  will. 

Oke  V.  Heath,  139. 

6.  Power  coupled  with  an  interest  dif- 
ferent from  a  naked  power. 

Hearle  v.  Greenbank,  306. 
See  also  Appointment.  Baron  and 
Feme.  Construction.  Use.  Vest- 
ing. 
PRACTICE—36,  43,  53,  66,  69,  72,  95, 
97,  188,  9,  192,  195,  205,  207,  212, 
245,  6,  250,  262,  274,  326,  384^  386, 
395,  406,  518,  476, 495,  542, 543. 

1.  Practice  in  six  clerk's  office.  Elntry 
in  bill  book. 

Lanan  y.  JVewnham,  53. 

2.  Confirmation  of  Master's  report 
opened,  and  the  report  allowea  to 
be  excepted  to,  or  reviewed,  under 
particular  circumstances;  although 
previous  exceptions  had  been  disal- 
lowed after  argument 

HawkbiB  V.  Day,  180. 

.  On  a  biU  to  cany  into  execution  a 
former  decree,  the  court  may  re- 
consider the  directions,  and  whether 
any  mistake.  We9t  v.  SkUi,  245. 

>.  Husband  being  abroad,  a  wife  hay- 
ing appeared,  and  obtained  an  order 
to  answer  separately,  whereby  she 
freed  herself  from  process  of  r^ 
tempt,  will  not  be  allowed  tr 
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PRACTICE— fon/intttfrf. 
ber  own  acts  set  aside. 

TYaven  v.  Buikcly,  384. 
5u  Baron  and  Feme.    Practice,—- The 
whole  line  of  process  having  been 
eone  through  against  the  plaintiff's 
husband,  wno  had  not  appeared,  is 
equal  to  the  proceeding  to  outlawry 
at  law,  and  there  may  be  a  decree 
for  transfer  of  her  separate  property 
against  the  other  defendants  who  did 
pot  appear. 
Vhneuen  v.  South  Sea  Comfiany,  395. 
6.  The  court  will  not  direct  any  build- 
ing, dec.  to  be  pulled  down  by  any 
interiocutory  order;  though  it  some- 
times yet  rarely  does  it  by  decree. 
jRyder  v.  Benthamt  543. 
See  also  Akswer.    Appeal.   Chari- 
ties.   Costs.    Demurrer.    De- 
KiAL.  DowER.  Ejectment.   Evi- 
dence,   Fraud.    Heir.    Injunc- 
tion.   Enrolment.    New  Trial. 
Parties.   Plea.   Sheriff.  Wit- 
ness. 
PRESENT  ATION-80, 340, 413. 
1.  The  privilege  of  the  elder  sister  to 
present  first  in  turn  to  a  living  goes 
to  her  assignee. 

Bulla-  V.  BUhofi  of  Exeter,  34a 
3.  Presentation  to  a  livmg.  Twenty- 
five  trustees  were  to  meet,  and  to 
S resent  and  elect  a  clergvman— one 
ies;  the  rest  are  equally  divided; 
half  being  in  favour  of  A.  the  rest 
voting  for  B.  Upon  the  death  of  the 
supporters  of  the  latter,  the  friends 
of  A.  meet  and  si^  a  presentation  for 
him.  This  is  void  at  law,  and  c-annot 
be  supported  in  equity.  There  should 
have  been  a  distinct  notice  for  the 
meeting  of  alL  A  direction  that  the 
trustees  should  meet  for  such  purpose 
"within  four  months,"  from  the 
death  of  an  incumbent,  does  not  pre- 
vent their  meeting  after  that  time. 
Trustees  cannot  make  proxies  to 
vote  in  such  a.  personal  trust  as  the 
above;  though  it  a  choice  were  regu- 
larlv  made  at  a  proper  meetine.  they 
mignt  for  the  mere  purpose  of  sign- 
ing the  presentation.  Disuage,  evi- 
dence of  abandonment  by  consent,  as 
to  part  of  a  constitution,  which  arose 
from  consent. 

Attorney 'General  "v*  Scott,  413. 
See  also  Charities. 
PRESUMPTION-.416. 

A  bye-law  may  be  presumed.  Ibid,  416. 
PRIORITy— 64,  215,  496. 
See  Copyholds.    Decree  and  No- 
tice. 
PRIZE  MONEY— 161. 

See  Equity. 
PROBATE— 287,  325. 
Probate  obtained  by  fraud   relieved 
against  here,  and  the  deed  of  proxy 


importing  a  consent  thereto  set  aside 
here,  not  in  ecclesiastical  court;  and 
the  defendant  decreed  to  coosent  to 
a  revocation  of  the  probate. 

Bamnly  v.  Powe/,  387- 
Vide  also  Recelveb. 
PROC£SS-^4. 
See  Practice. 
PROFERT— 345,  393,  394. 

1 .  Where  profert  m  cur.  is  necessary, 
and  where  it  may  be  excused. 

Whitfield  y.  Faumet,29X 

2.  Profert  not  necessary  in  pleading  a 
gift  under  the  sUtute  of  uses.  So 
where  the  plaintiff  not  endtled  to  the 
deed.  Ibid.  394. 

See  ^so  EquiTT. 
PROFITS— 
Devise  of  profits  a  devise  of  land. 

Johnson  v.  Arnold^  171. 
See  also  Rents  add  Profits. 
PROHIBITION— 28a 
Prohibition  to  court  ecdenasticaL 

Bametly  r.  Powell  288. 
PROOF— 274. 

See  Evidence. 
PROXY-287. 

See  Probate  and  Equity. 
PURCHASE  and  PURCHASER— 9, 
7S,  86,  87,  146,  173,  280,  379,  515. 

1.  Purchaser  discovering  an  incum- 
brance may  retain  so  much  of  the 
money,  remaining  in  his  hands  as 
will  answer  it. 

Troughton  r.  ZVoug/Uon,  86, 87. 

2.  Purchaser  or  mortgagee  under  a 
decree  for  sale  or  mortgage  and  pav- 
ment  of  creditors,  answerable  for  the 
application  of  the  money,  if  not  paid 
into  court.  So  also  ii  the  debu  are 
si>ecified  in  a  schedule,  Sec.  by  the 
will,.  Uoyd  V.  Baldwin^  173. 

3.  Conveyance  fraudulent  within  the 
statutes  of  Elizabeth. 

Underwood  v.  Hithcock,  28a 
See  also  Agreement  (Marriage.) 
Heir.      Imposition.      Tacking. 
Trustee.    Voluntary  Deed. 

R. 
REAL  ESTATE— 43,  198,  220,  402, 
482. 

1.  The  trust  of  a  real  estate  may  be 
claimed  by  those  who  have  right  as 
real,  and  a  conveyance  demanded 
accordingly. 

•       fVyth  V.  Blackman,  198. 

2.  Where  land  taken  as  money. 

Aid.  199. 

3.  See  Longuet  r,  Scawen,  402,  and 
Redemption. 

See  Charge.  Conversion.  Equity. 
Land.  Lapse.  Personal  Estate. 
RECEIVER— 324.  5. 

1.  Thecourt  will  not' appoint  a  receiv- 
er on  bill  by  heir  against  a  devisee  to 
controvert  the  wilC  unless  there  are 
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R£C£IV£R-<ofi/fnt<^i^. 
strong  circumstancea. 

Knif^ht  V.  DufiU$8iB,  S24» 
t3.  This  court  is  not  to  appoint  a  re- 
ceiver on  account  of  a  dispute  in 
court  ecclesiastical  concemintr  the 
probate.  Ibul  325. 

RECITAL— 313. 
A  recital  of  a  debt  in  a  deed  will  not 
constitute  a  specialty  debt 

Lacam  v.  AtorHfu,  313. 
RECOVERY-225,  43a 

See  Copyholds. 
REDEMPTION— 161, 402,  405,  406. 
!•  Grant  of  annuities  during  life  of  the 
g;rantee«  insatis&ction  and  discharge, 
of  a  debt,  the  grantor  not  to  be  liable ' 
personally,  but  reserving  a  power  to 
repurchase  and  redeem  the  annui- 
ties.   Held  part  of  the  personal  es- 
tate of  the  grantee,  and  similar  to 
the  case  of  freich  mortgages. 

Longuetv,  Scavfm,402» 
3.  The  court  leans  against  a  contract 
for  liberty  to  repurchase  where  made 
at  the  same  time  as  the  grant,  and 
endeavours  to  make  it  a  redemption. 
Ibid.  405. 
3.  In  a  fVelch  mortgage  there  is  a  per- 
petual powerof  redemption  in  mort- 
gagori  and  mortgagee  cannot  com- 
pel a  redemption  or  foreclosure. 

Ibid.  406. 
6ee  Mortgage. 
REFERENCE— 544. 
Where  referred  to  a  Master,  whether 
two  bills  are  for  same  matters; 
where  not 

Gage  V.  Lord  Stafford,  544 
REGISTRY  ACT-64. 

See  Notice  and  Ireland. 
RELATION&-84,  230,  336. 
1.  Where  in  a  will  a  wife  not  included 
in  the  word  relahona  according  to 
the  statute  of  distribution. 

Davk  V.  Bailq/t  84. 
Z  Bequest  to  such  of  nearest  relations, 
as  A.  should  think  poor,  and  objects 
of  charity,  confined  to  those  within 
the  statute  of  distributions  under 
A. 's  advice, 

Ooodinge  v.  Ooodinge,  230. 
3.  Devise  of  real  and  personal  estate 
in  trust  for  the  nearest  relation  **of 
the  Fyot»,*'  The  latter  held  to  be 
•* nomen  collectiuum"  and  descrip- 
tive of  that  particular  stock,  and  that 
this  mixed  fund  should  not  go  to  the 
heir  at  law  of  that  name.  A  change 
of  the  name  of  Pyot,  by  marriage, 
held  not  to  exclude. 

Pyofy,  Pyot,  335. 
RELEASE— 364,  379,  507. 
1.  Owner  of  a  charge  not  to  be  pre- 
sumed to  have  released  it  by  permit- 
tinff  it  to  run  largely  into  anrear;  nor 
without  proof,  to  be  suspected  of  so 


doing  to  prejudice  those  in  remain- 
der, jiaton  V.  Aeton,  364. 

2.  GenenU  release  restrained  to  what 
was  under  consideration. 

Cole  V.  Oibaon,  507. 
See  Imposition. 
REMAINDER— 10,  88,  368.  9,  430. 
See  Contingent  Remainders.   Es« 
TATE.    Limitation  too  Remote. 
Trustees,  and  Waste. 
REMOTE  LIMITATION-133,  519, 
531. 
1.  Limitation  over  "after  legitimate 
heirs**  too  remote,  unless  capable  of 
being  confined  to  the  period  of  the 
party's  death. 

Barret  v  Beckford,  519. 

3.  The  court  leans  against  double  por^ 
tions,  and  presumes  a  like  or  gmter 
legacy  a  satisfaction.  The  satisfac^ 
tion  should  be  exactly  oi  same  na- 
ture and  certainty.  Ibid.  531. 

See  also  Limitation  too  Remote, 
and  Personal  Estate. 
RENEW  AL-438, 

See  Contribution. 
RENT,  RENT-CHARGE.  &  RENTS 
and  PROFITS— 41,  171,  173,  368, 
387,  533. 
1.  A  sale  directed  on  the  words  rentM 
and  firojita  alone,  though  generally 
contrary  to  testator's  intent ;  in  aid 
of  a  creditor  on  the  ground  of  law, 
that  in  a  will  those  words  meant  and 
passed  the  land  itself*  Another  con- 
struction, however,  as  to  legacies  up- 
on the  addition  of  the  words  "as  the 
rents  and  profits,  &c.  should  advance 
the  money."  Bainea  v.  Dixon,  41. 
3.  The  king  ma^  grant  a  rent  out  of  an 
incorporeal  thing. 

Dukeo/Leede  v.  Powell,  173. 
3.  Devise  of  *<  rents,  profits,  and  pro- 
duce" of  PVeat  India  estates  to  be 
consigned  to  trustees,  and  applied 
by  them  in  disencumbering  an  estate 
in  Scotland  of  debts,  and  uso  in  pay- 
ment of  other  debts,  funeral  ex- 
penses and  legacies.  Held  on  re- 
nearing  that  such  charges  could  only 
be  paid  out  of  the  annual  perception 
of  rents  and  profits;  and  tnat  part  of 
the  former  decree,  which  had  direct- 
ed the  sale  was  reversed. 

Vonyngham  v.  Conynghan,  533. 
See  also  Ei^uiTY  and  Inheritance. 
RENT-CHARGE-387,    390,    1,    and 
note. 

Conyngham  v.  Conyngham,  533. 
See  Equity. 
REPORT— 180. 
See  Practice. 
REPRESENTATION— 301. 

See  Vesting. 
REPRESENTATIVES— 236,  337. 
See  Executor,  &c 
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REPUBLICATION— 437,440,  i44»485. 

6,493. 

1.  No  precise  words  requimte. 

Potter  V.  Potter,  442. 
See  Will. 

2.  Lands  agreed  ^o  be  purchased  after 
the  will,  and  before  the  first  codicil 
pass  b^  such  codicil,  operating  as  a 
republication.  Q.?  Whether  a  codi- 
cil relating  in  its  terms  only  to  per- 
sonal estate,  and  yet  executed  ac- 
cording to  the  statute  of  frauds,  can 
operate  as  a  republication  of  a  will 
as  to  real  estate  after  purchased.  As 
to  rents  and  profits  directed,  or  held 
to  be  accummated,  et  e  contrA,  Dif- 
ference of  the  woixi  "residue,"  with 
relation  to  real  esUte,  or  to  person- 
alty.   Trust  of  copvhold. 

GUfBon  V.  Lord  Montfort,  485,  6. 

S.  Where  a  codicil  is  a  republication 

so  as  to  pass  land  purchased  after 

the  will.    If  the  coaicil  related  only 

to  personal  estate.  Q.? 

Ibid,  49Z 
RESIDUE,   and  RESIDUARY    DE- 
VISE, 8CC— 135,  321,  2,  485. 

1.  Residuary  bequest  of  personal  estate 
includes  every  thing  as  a  void  legacy, 
or  one  lapsing  by  the  dying  in  testa- 
tor's life. 

Durourr,  Motteux,  321,  2. 

2.  Devise  of  real,  leasehold,  copyhold, 
and  personal  estate  to  trustees,  their 
executors,  &c.  first  for  payment  of 
annuities,  6cc.  upon  a  deficiency  of 
the  personalty;  "and  as  concerning 
"  all  the  rest,  residue,"  &c  in  trust 
for  the  children  of  A.  but  if  she  die 
without  issue,  then  to  B.  and  C.  The 
intermediate  profits  pass  by  this  re- 
siduary devise.  Not  necessary  the 
word  "  heirs"  should  have  been  in- 
serted to  carry  the  fee,  for.  trustees 
have  a  fee  when  the  purposes  of  the 
trust  cannot  be  answered  otherwise. 

Gibaon  v.  Lord  Monfort,  485. 
See  ^so  Lapse. 
RESULTING  TRUST-.58,  76. 

1.  Testator,  on  renewal  of  a  lease,  takes 
it  in  the  names  of  his  brother  and 
himself,  paving  the  fine  and  receiv- 
ing the  pronts  himself.  Held  not  to 
be  assets,  but  vested  in  the  brother 
beneficially,  upon  the  ground  of  in- 
tention, though  proved  but  by  one 
witness.    Maddtaon  v.  Andrcm,  58. 

2.  A  father  having  provided  for  his 
eldest  son,  but  not  for  the  rest,  takes 
a  securi^  for  the  proceeds  of  an 
estate  sold  in  the  name  of  himself 
and  eldest  son.  Held  a  trust  for  the 
father's  personal  representatives. 

Pole  v.  Pole,  7^. 
See  also  Trust. 
REVERSAL— 133. 
See  Consent. 


REVERSIONER-^24. 

REVIEW  (BILL  OF)— 430,  504. 
Bill  of  Review  on  new  matter.    Ques- 
tion as  to  legal  and  equitable  reco- 
veries, and  trustees  to  support  con- 
tingent remainders. 
JS.  of  Portsmouth  v.  A.  .m[j/ingham,  430L 

See  also  Demurreiu 
REVIVOR— 180. 

See  Abatement  and  Costs.   . 
REVOCATION— 32, 178, 186, 187, 189, 
192,  267,  428. 

1.  Questions  as  to  the  revocations  of  a 
will  merely  on  the  words  sent  to  law. 

jtttome^'General  v,  Uoyd,  32. 

2.  Revocation  of  a  wilL 

mUet  V.  Sandford,  186. 

3.  Our  laws  as  to  wills  borrowed  from 
the  civil  law.  Ibid,  187. 

4.  Difference  between  m  codicil  and  a 
second  will  Md, 

5.  Revocation  by  marriage,  and  birth 
ofchildren,189,191. 

Partotu  V.  Lanoe,  189. 

6.  Where  an  alteration  of  circum- 
stances by  having  children  after 
making  a  will;  no  strained  construc- 
tion should  be  to  make  the  will  effec- 
tual. Ibid.  192. 

7.  A  difference  in  the  statute  of  frauds 
between  the  penning  and  revocations 
of  wills  of  real  and  personal  estate. 

md. 

8.  Revocation,  by  a  codicil  directing  a 
sale  or  mortgas^e  to  pay  debts,  mere- 
ly hro  tanto.  Vemey  v.  Vemey,  428. 

See  Mortmain.   Probate,   Rspvb- 

LICATION. 

RISK-87. 
See  Fraud. 


SALE— 41,  173.  195,  360. 
As  to  conditional  and  absolute  sales. 

36a 
See  Purchaser.    Rents  and  Pro- 
fits.   Sheriff. 
SATISFACTION— 1,  98, 126,226^  228, 
230,  232,  238,  255,  262,  274^  5,  289, 
323,  427,  501,  519. 

1.  Husband  covenants  to  idve  his  wife 
by  deed  or  will  1000/:  at  his  death 
if  she  survives  him;  but  dies  intes- 
tate. She  is  not  entitled  to  her  dis- 
tributive share  in  addition  to  her 
claim  under  the  covenant 

Ue  V.  D'Armda,  1. 

2.  Le^y  larger  than  a  debt,  a  satis- 
facuon  for  it. 

Reech  v.  Kennegal^  126. 
S.  Goodwin  V.  Goodwyn,  22£ 
4w  Devise  a  saUsfaction.       Ibid.  228. 
5.  Legatee  being  a  creditor  under  the 
testator,  her  tather's  marriage  arti- 
cles, an  account  directed  of  testa- 
tor's personal  estate  at  the  making 
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SATISFACTION-^ohftwttfrf. 

his  will,  and  hii  death,  the  leg^acy 
being  so  near  in  value,  that  it  might 
deieat  the  rest 

Oig  V.  PMll^9,  232. 

6.  See  Door  v.  Geary,  235,  and  Title 
Erroneous  Description. 

7.  If  a  testator  is  charjgeable  with  two 
annuities,  and  devises  an  annuity 
equal  but  to  one,  it  will  not  be  a  sa- 
tisfaction for  either.  Contra,  where 
he  is  not  a  general  debtor  for  both. 

Graham  v.  Qraham,  262. 

8.  Covenant  in  marriage  articles  to 
purchase  and  settle  lands.  Lands 
purchased,  and  suffered  to  descend, 
taken  in  satisfaction  of  it 

9.  The  purchase  of  houses  in  London 
will  not  answer  a  covenant  to  pur- 
chase lands  of  inheritance.  Ibid,  275. 

10.  Father  having  to  pay  a  legacy  to 
hit  daughter,  gives  her  m  greater 
sum  on  ner  marriage,  and  no  de- 
mand of  the  legacy,  though  know- 
ledge of  it,  during  the  daughter's 
life.  Tlus  held  a  satisfaction,  and 
the  husband  not  entitled. 

Seed  v.  Bradford,  501. 

11.  Testator  being  under  an  obligation 
to  pay  an  annuity  to  M.  P.  bequeaths 
the  residue  of  his  estate  for  the  bene- 
fit of  his  mother  and  M.  P.  for  life. 
This  is  not  to  be  considered  in  satis- 
faction of  the  annuity. 

Barret  V.  Beckford,  519, 
See  also  Charge.  Election.  Fraud. 
Insurer^  Interest.  Mistake, 
SECURITIES-27X* 

See  Construction. 
SEPARATION-ir. 

1.  The  court  never  decreet  an  esta- 
blishment of  a  separation  between 
husband  and  wife  without  some 
agreement,  and  the  agreement  here 
being  onlv  for  an  occasional  absence, 
and  the  nusband  offering  by  his  an- 
swer to  receive  and  maintain  her,  the 
arrears  of  the  maintenance  were  de- 
creed to  her  if  she  returned  in  a 
month.  Heady.  Head,  17, 

SEQUESTRATION— 180. 

See  Abatement. 
SET-OFF— 207, 326,  7.  373,  4. 
-  1.  No  set-off  allowed  where  the  de- 
mand is  in  auter  droit, 

Medlicot  v.  Borne;  207. 
S.  Relief  in  account,  as  to  payments 
made  to  a  bankrupt  after  a  secret 
actof  bankruptcy»wnen  the  assignees 
had  recovered  by  action  payments 
made  by  the  bankrupt 

BUlon  V.  Hyde,  326, 7. 

3.  Partnership  set-off  of  mutual  debts. 

Hyall  V.  RowUb^  373,  4. 

SETTLEMENT— 27,  216,  376,  530. 

Settlement  after  marriage  voluntary 


SETTLEMENT-<o«fmttrd. 
and  void  against  creditors. 

Beaumont  v.  Thor/iet  27. 
See  Baron  and  Feme    Considera- 
tion. Laches.  Voluntary  Deed. 
SHERlFF-195. 
1,  A  sheriff  under ^.  fa,  hat  a  special 


property,  and  the  goods  bound  from 
delivery  of  the  writ,  in  the  case  of  a 
common  person. 

Jeanetr.  Witkiru,  195. 

2,  Debtor  in  custody  on  ca,  so,  sheriff 
seizes  under  a  >f.  fa,  and  tells  after 
the  return  of  the  writ  expired,  and 
no  venditioniex/iona»i  vendee  assigns 
to  the  8DBS  of  debtor,  who  ioin  in  as- 
ngnment  to  Coie,  The  sale  by  the- 
riff  is  good;  but  an  in(]uiry  into  the 
fairness  of  the  transaction.         Ibid, 

3.  Purchaser  under  tLji,fa,  may  jus^ 
tify,  whether  tiie  proceedings  regu- 
lar or  not  Ibid, 

SHIP— 443,  497. 
A  ship  pledged  abroad  bv  the  matter 
for  expenses,  &c.  well  hypotheca- 
ted, and  the  part-owners  hable. 

Samaun  v.  Braggington^  443. 
See  Partnership. 
SIGNATURE— 82. 
See  Agreement. 
SIX-CLERK— 53. 

See  Practice. 
SOLICITOR— 407. 

See  Misrepresentation. 
SON,  (First,  Second,  &c)— 290, 294 
Where  a  remainder  limited  to  first  ton 
may  be  taken  by  a  second  under  that 
description. 

Lomax  v.  Holmden,  390,  294. 
See  Construction. 
SPECIALTY— 313. 
Recital  of  a  debt  in  a  deed  under  hand 
and  seal,  will  not  constitute  a  spe- 
cialty debt.    Lacam  v.  Mertiru,  3 1 3. 
SPECIFIC  LEGACIES— 255, 271, 42a 
425. 
See  Ademption.    Erroneous  De- 
scription.   Stock. 
SPECIFIC  PERFORMANCE— 279. 

See  Agreement. 
SPOLIATION— 235, 

See  Evidence. 
STOCK— 255,  420,  425, 

1.  Legacy  c^.    See  Erroneous  De- 
scription. 

2.  Specific  legacies  of  stock,  tt  e  con- 
tra, jivelynv,  Ward,4i2(y, 

3.  Legacies  of  stock  are  specific  or  ge- 
neral legacies  according  to  the  intent 
of  testator  from  the  will  and  the  cii^ 
cumstances,  whether  he  meant  to 
confine  it  to  the  stock  he  then  had. 

Avelynv.  Ward,  42^* 
SUIT— 544,  5. 

See  Reference. 
SUPPLEMENTAL  BILL-^04. 

See  Demurrer. 
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SUPPRESSIO  VERI-95. 
Attorney  on  sa]e  of  an  estate  not  dis- 
oloung  to  the  buyer  an  incumbrance, 
and  leading  him  to  suppose  the  title 
would  be  a  good  one,  held  liable  to 
make  satisfaction  in  default  of  the 
vendor.  Atnoi  v.  BiKoe,  95. 

SURCHARGE— 35. 
See  Account. 

SURETY— 77,  251,  339. 

1.  Second  tenant  in  tail  joins  in  a  mort- 
gage and  bond  with  thie  first,  who  re- 
ceives the  money  lent.  Held  to  be 
only  a  surety,  and  the  real  estate  not 
liable  in  aid  of  the  personal  estate  of 
the  first,  although  tie  had  joined  in 
hopes  to  prevent  a  recovery.  Parol 
evidence  of  an  agreement  between 
the  parties  deemed  inadmissible. 

RobinBOn  v.  Gee^  251. 

2.  Bill  of  surety  in  a  bond  to  have  it  as- 
signed after  having  paid  its  amount, 
dismissed  with  costs  as  useless.  Right 
to  principal  and  interest  generally 
carries  costs.  Tender  must  be  very 
express  and  formal  to  prevent  costs. 

Oammon  v.  Stone,  339. 
See  Debtor  and  Creditor. 
SURPLUS— 57. 

See  Construction  and  Residue. 
SURPRISE— 456,  7. 

See  Nil  stake 
SURRENDER— 63,  121,  225,  228, 271. 
Defect  of  surrender  to  be  supplied  only 
for  wife  or  child,  and  creditors. 

Goodwyn  v.  Qoodwyn,  228. 
See  Copyholds. 
SURVIVORSHIP— 13,  70,  542. 

1.  See  Tenant  IN  Common. 

2.  See  Lapse. 

3.  Bequest  of  a  moiety  between  two; 
one  of  them  dying  in  testator's  life- 
time, no  survivorship,  and  his  moiety 
is  undisposed  of. 

Peai  V.  Chufiman,  542. 


TACKING— 86,7, 163. 
1.  Mortgagee  may  tack  to  his  mortga^ 
a  bond  by  mortgagor  against  his  neir 
at  law;  not  against  purchaser  for  va- 
luable consideration. 

Troughton  v.  Trou^hton,  86,  7. 
S.  •  Judgment,  creditor  having  procured 
an  assignment  of  a  mortgage,  allow- 
ed to  take  the  amount  and  costs. 

JiUcn  V.  Patmorth,  163. 
TENANT— 462. 

See  Vl^ASTE. 
TENANT  IN  COMMON— 13, 70, 165, 
532. 
1.  Devise  of  land  to  four  younger  chil- 
dren equally,  share  and  share  alike 
as  tenants  in  common  and  not  as 
joint-tenanu,  with  benefit  of  survi- 
vorship. This  referring  to  a  former 
survivorship,  is  a  tenancy  in  com- 


mon, with  a  timitaUon  to  the  survi- 
vors, after  the  death  of  any  of  them 
befora  21,  without  issue. 

HavfCi  V.  Hawe9, 13. 
3,  Devise  to  trustees  by  sale  or  mort- 
gage to  pay  debts,  the  remainder  to 
go  and  oe  equally  divided  among 
three  children  and  the  survivor  of 
them  and  their  heirs  for  ever:  m  te- 
nancy in  common. 

Stonee  v.  Beurtly,  165. 
See  also  Lapse  and  Survivorship. 
TENANT  FOR  LIFE— 93,  396, 428, 

477,  524,  546,  7. 
Sec    Atton  v.  Jttcn,  396,  and  Titles 
Baron  and  Feme.  Contribution, 
Incumbrance.    Waste. 
TENANT  IN  TAIL— 217,  251,  258. 
261,  459,  477,  524,  546,  7. 
Tenant  in  tail  pays  dTan  incumbrance, 
but  takes  no  assignment:  the  remain- 
der over,  under  the  circumstances* 
subject  to  pay  it  to  his  representa- 
tives.   Election— Contribution. 

Kirkham  v.  Smith,  V56. 
See  Titles  Baron  and  Feme.    Con- 
tract.   Incumbrance.     Infant. 
Surety.    Waste. 
TENDER— 339. 

See  Costs. 
TESTAMENTARY  ACT— 127. 
Deed  and  will  executed  on  the  same 
day;  the  deed  held  a  testamentary- 
act  and  as  voluntary  and  void  against 
creditors  under  the  13  BHz, 

Peacock  v.  Monk,  127. 
TIMBER— 396, 524, 546,  Sec. 

See  Waste. 
TITHES— 115,  494. 
By  2  i^.  6. 13.  land  in  its  own  nature  not 
fit  for  tillage,  pays  no  tithe  for  seven 
years  after  improved :  but  if  not  fit  for 
tillage  by  reason  of  woods,  &c.  pays 
tithe  presently  after  improvement. 
Stockwellv.  Terry,  115. 
Sec  also  Partition. 
TRIAL  AT  LAW— 32,  3«7,  514. 
See  Equity.    Revocation.    Volun- 
tary Deed. 
TRUST— 57,   76,  121,  142,    147,  1S% 
ia7, 198,'  225,  468,  485. 
1.  Limitations  apparently  legal  as  uses 
executed,  held  to  be  trusts,  from  the 

Surposes  to  be  answered  by  a  prece- 
ing  devise  to  trustees  for  payment 
of  debts,  6cc.  Question  as  to  whether 
an  estate  for  life,  or  in  tail. 

Bagohaw  v.  Sfiencer,  142. 
S.  Bv  devise  to  unlawful  trusts  the  le- 
gal estate  as  well  as  the  trust  is  void: 
unless  part  of  the  trust  is  good  t  for 
that  will  support  the  legal  estate. 

mUetv.  Sandford,isr. 
3.  Collegiate  body  compelled  to  exe- 
cute a  trust  as  a  private  person,  and 
though  the  bill  not  brought  recently* 
Often  V.  Rutherfifrth,  46a 
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TRVST^continued. 

See  also  Construction.  Coptrolds. 
RsAL  Estate.  Residuary  De- 
vise. Resultinq  Trust,  Taua- 
tee 
TRUSTEE-9,  115,  268,  9,  289,  430, 
434,  453. 433,  524, 546^  7,  &&  S5S. 

1.  Trustee  not  to  derive  advantage 
from  a  purchase  of  trust  property. 

Whelfidale  r,  Cookaon,  8. 

2.  Allowance  to  trustees  fpr  their  trou- 
ble. EUiaon  v.  ^irfy,  114, 15. 

3.  Trustees  to  support  contingent  re- 
mainders, questions  as  to,     430,  &c. 

4w  The  king  may  be  a  trustee  under 
circumstances,  see  453. 

5.  A  trustee,  with  notice  of  his  ap- 
pointment as  9uch,  interfering  with 
the  subject-matter,  cannot  repudiate 
the  trust,  and  say  he  acted  merely  as 
fiactor  or  agent. 

Conyngham  v.  Conyngham^  533. 

See  Continge>it — ^Remainders. 
Fraud.    Waste. 

U. 
UNDERTAKING-.1S3. 

Sec  Executor. 
USAGE— 413,  459. 
Contracts  expounded  by  usage  of  trade. 
Baker  v.  Pained  459. 
See  also  Custom  and  Presentation. 
USE— 143,  304. 
Powers  over  reti  estates  introduced  by 

Statute  of  Uses,  304w 
See  Trust. 
USURY— 164.  319. 
See  Equity  and  Plea. 


VENDmONI  EXPONAS-191 

See  Writ. 
VESTING-4,  9,  43,  59,  85,  111,  118, 
197,  201,  20r,  8,  9,  217,  285. 

1.  Devise  of  1500^1  to  a  grand-daughter 
to  be  at' her  own  disposal,  if  she  mar- 
ried with  consent  of  her  &ther  and 
mother,,  or  trustees,  and  not  other- 
wise. She  dies  at  thirteen  intestate 
and  unmarried;  it  is  not  vested  nor 
transmissible. 

Elton  V.  Eltoiit  4. 

2.  Legacy  to  J.  F.  the  principal  to  be 
paid  as  her  executors  should  judge 
necessary  for  him;  but  that  he 
should  not  give  it'  to  his  wife;  and  if 
he  died  without  issue,  that  it  should 
revert  to  testatrix's  family;  giving 
interest,  however,  in  the  "mean 
time  for  what  should  continue  in  the 
executors  hands  till  all  was  pdd." 
A  surviving  executor  directs  pay- 
ment of  the  legacy  within  two  years. 
The  discretionaiy  power  survived, 
having  been  giv6n  to  the  parties  qtui 
executors,  and  the  whole  property 


rested  by  the  dircctioo. 

Flanden  v.  Clarke  9. 

3.  Legacy  to  be  paid  at  a  future  day  is 
vested  but  not  where  the  sum  is  not 
certain.    Maddiaon  v.  Andrew^  59. 

4.  Bequest  of  a  contingent  interest  in 
personalty  void,  where  the  preced- 
ing gift  never  vested,  owing  to  m 
lapse.  Miller  v.  Faure,  85. 

5.  L€|;acy  of  300/.  to  Elizabeth,  to  be 
paid  at  twentv-one  or  marriage,  but 
if  she  died  before,  then  to  the  young- 

.  er  children  of  Francis;  E.  having 

died  unmarried  under  twenty-one. 

Held  to  vest  in  such  of  the  younger 

children  as  were  living  at  that  time. 

EUmm  v.  Airey,  111. 

6.  Legacy  to  F.  when  he  shall  attain 
twenty-five,  interest  in  mean  time, 
and  part  of  the  principal  to  place 
him  out;  vested  and  transmissible 
though  he  dies  before  twenty-five. 

Fmmereau  v.  Fonnereau,  118. 

7.  Legacy  considered  vested,  where 
the  testator  has  given  interest  on  it 

Ibid.  119. 

8.  Furniture,  &c  at  H.  bequeathed 
for  the  use  of  those  who  should  enjoy 
the  estate,  to  be  taken  care  of  and 
delivered  by  executors,  and  to  re- 

.  xnain  at  H.  as  if  in  his  own  posses- 
sion; vests  in  the  first  tenant  mr  life. 
fVyth  V.  JBlackman,  197. 

9.  They  eo  to  the  representative  of  the 
first  taJLer,  who  was  tenant  for  life, 
and  were  not  to  be  sold  as  heir-looms 
with  the  house,  although  no  tenant 
in  tail  vested.  Ikid.  202. 

10.  To  jgive  right  of  representation  no 
occasion  for  vesting  in  the  ancestor. 

Ibid.  201. 

11.  Portions  in  a  settlement  bv  a  term 
after  mother's  death  for  defendants, 
to  grow  due  and  payable  at  twenty- 
one  or  marriage,  &c,  one  daughter 
having,  after  twenty-one  and  mar- 
riage, died  in  life  of  mother,  her  por- 
tion shall  eo  to  her  representatives 
and  not  to  ner  sister. 

Emfieror  v.  Rolfe^  208. 
13.  Bequest  of  3000/.  to  Jane  the  wife 
of  C,  for  the  use  of  her  younger 
children,  to  be  distributed  as  she 
should  appoint;  in  default  equally. 
All  Jane's  children  hy  C,  being  b6m 
at  the  time  of  the  will  and  death  of 
testator,  it  was  held  vested  as  a  pre- 
sent legacy  to  them,  subject  to  varia- 
tion as  oetween  them;  but  not  to  ex- 
tend to  her  children  by  a  future  mar- 
riage. The  period  of  vesting  being 
as  above,  one  who  was  a  younger 
child  at  the  testator's  death,  and  be- 
came an  elder  afterwards  was  held 
entitled.  Interest  on  legacies  from 
the  end  of  one  year  from  the  death  of 
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testator;  Except  at  between  parent 
and  child.  In  the  principal  caae^ 
the  legacies  being  vested,  the  inte- 
rest allowed  for  mtuntenance,  equally 
subject  to  the  mother's  reasonable 
Tanation.  Coleman  v.  Seymour,  209. 

13.  Construction  of  will,  "  and"  con- 
strued "or.*'  Vested  legacy.  Be- 
quest of  400^  to  R.  to  be  piud  in  a 
year;  and  of  a  further  sum  of  100/. 
at  the  death  of  his  mother;  the  lat- 
ter held  also  a  vested  legacy. 

Jackson  V.  Jackson^  217. 

14.  Grant  of  personal  estate  by  a  deed 
to  trustees  for  a  niece  after  the  death 
of  grantor,  In  whose  life  niece  dies; 
it  goes  to  representative  of  niece, 
not  to  executor  of  grantor. 

Peek  V.  Parrot,  235. 
See  also  Lapse. 
VICARAGE— 91. 

Sec  Augmentation. 
VISITOR— 77,  78, 472,  3,  474,  5. 
1.   No  particular  form  of  words  to 
make  a  visitor. 

jittomey-General  v.  Talbot,  77,  78. 
3.  Propel^  of  donor  is  the  origin  of 
visitatonal  power. 

Qreen  v.  Rutherforth,  472, 

3.  Visitor  can  judge  only  the  statutes. 

Ibid,  474. 

4.  It  must  appear  that  visitor  can  do 
complete  justice.  Ibid,  473. 

5.  Visitatonal  power,  how  far  to  be 
supported.  Ibid,  475. 

See  also  Charities. 
VOID  BEQUEST-«5. 

VOLUNTARY  DEED,  &C.-215,  216, 
379,511,514,15,  $35, 

1.  Voluntwy  provision  in  trust  for  na- 
tural children,  good  against  the  fa- 
ther's representative.  The  estate 
having  been  sold  by  him  for  a  valua- 
ble consideration,  the  plaintiff's  were 
decreed  to  have  satisfaction  out  of 
his  assets,  as  there  were  words  in 
the  deed  amounting  to  a  covenant. 
An  account  bein^  directed,  a  deduc- 
tion was  made  in  respect  of  their 
msdntenance. 

JVilliamion  v.  Codrbigton,  511. 

2.  Bill  lies  for  satisfaction  out  of  assets 
of  a  voluntary  debt  by  specialty;  but 
if  doubtful  wnether  action  lay  there- 
on, or  damages  uncertain,  it  will  be 
tried  at  law.  Defect  in  voluntary 
deed  not  supplied,  nor  specific  per- 
formance. Ibid,  514. 

3.  If  voluntary  conveyance  is  defeated 
by  sale,  it  is  void  as  to  purchaser; 
and  no  satisfaction,  unless  a  cove- 
nant on  which  suit  might  be  main- 
tained. Ibid,  515. 

4.  Voluntary  deeds  good  against  repre- 
sentatives, if  they  amount  to  a  com- 


plete conveyance  or  transfer. 
Attomey^General  v.  Whoraoodt  535. 
See  also  Consideration.    Ceedi- 

Toas,  and  Imposition. 

W. 
WARD  OF  COURT— 157, 159,  313. 

1.  Appointment  of  guardians  resulted 
back  to  the  court,  after  dissolution 
of  the  court  of  wards. 

Roach  V.  Garvan,  159. 

2.  Attempt  to  marry  a  ward  of  court 
clandestinely. 

Beard  V.  7Vav«nt,  313. 
See  also  Guardian  and  Ward. 
WARRANTY-100,  515. 

1.  The  word  "  grant"  does  not  amount 
to  an  entire  wafranty  in  eq^uitv;  nor 
always  at  law,  Where  particuujr  co- 
venants are  inserted.  In  such  cases 
the  insertion  of  whatis  express,  ex- 
cludes the  intendment  ot  all  pre- 
sumption.     Clarke  r,  Sam$on,  lOa 

2.  Warranty  in  a  deed  construed  with 
regard  to  the  subject  matter. 

Williamson  v.  Codrington,  515.      \ 
WASTE— 264,  396,  462,  521,  524,  546, 
7,  «ca  I 

1.  The  court  will  restrdn  tenants  for  i 
life  without  impeachment  of  waste,  { 
to  a  reasonable  exercise  of  their  ', 
right  jtaton  v.  Mton,  264       i 

1.  Jointress  having  given  leave  to  the  | 
next  in  remainder  for  life,  without 
impeachment,  Sec  to  cut  timber,  the 
remainder^man  in  tail  having  acqui- 
esced and  encouraged  his  doing  so, 
the  latter  was  restrdned  by  perpe- 
tual injunction  from  bringing  action  of 
waste  agjfunst  the  jointress.  Wind- 
falls of  timber,  and  other  casualties, 
to  whom  the  property  belongs.  Te- 
nants for  life.  Remainder-men,  8cc 
Mton  V.  Aston,  396. 

3.  Copyhold  tenant  subject  to  waste, 
unless  by  act  of  God.  And  tenant  for 
years,  where  burnt  by  fire,  though 
no  covenant  to  repair  or  rebuild. 

Rooky,  mrth,462, 

4.  Father,  tenant  for  life,  procured  his 
son,  who  was  tenant  in  tail,  to  join  in 
raisine  money,  which  the  father  re- 
ceivea  and  applied  to  his  own  use. 
Decreed  to  exonerate  the  estate;  the 
son  being  onl^  in  the  nature  of  a  sure- 
ty for  it  as  the  debt  of  his  father.  In- 
junction  refused  to  restrain  the  father, 
who  was  without  impeachment  of 
waste,  from  removing  a  deal  floor  he 
had  placed,  and  young  oaks  he  had 
planted,  breaking  up  meadow  land. 
See  To  ground  such  an  injunction, 
there  must  be  waste  and  spoliation, 
and  no  delay  in  applying  for  it. 

Peirsv,  Peir9,52l. 

5.  Timber,— Tenant  for  life. —Tenant 

for  years,  6cc  without  impeachment 
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of  waste.—Tenant  in  tiul  and  rever- 
tioner.  Rights,  powers,  and  duties 
of  trustees  to  preserve  contingent  re- 
mainders. Tenant  for  ninety-nine 
years,  if  he  should  so  long  live, 
"  without  impeachment  of  waste,  ex- 
cept voluntary  waste,"  with  remain- 
der to  trustees  to  preserve,  &c.  tt^n 
to  his  first  son  in  tail,  with  the  rever- 
sion to  A.  in  fee.  The  tenant  for  life 
having  no  son  for  a  long  while,  sells 
timber,  and  divides  the  prbfits  with 
jf.  the  reversioner  byagreemcnt be- 
tween themselves.  The  former  has 
afterwards  a  son.  That  son  as  owner 
of  the  inheritance  .entitled  to  recover 
what  ^.  so  received. 
Garth  V.  Cotton,  524,  546,  7,  &c 

WIFE. 
See  Baron  and  Feme  andRELATioNS. 

WILL— 119,  284,  139,  150,  156,  177, 
187,  204,  225,  229,  271,  274,  295, 
306,  437,  503. 

1.  In  a  suit  to  establish  a  will  in  equi- 
ty, all  the  witnesses  to  it  should  be 
examined,  or  proof  given  of  their 
ideaths.  O^Us  v.  Cook,  177. 

2.  Our  law  as  to  wills  borrowed  from 
the  civil  law. 

WUletv,  Sandford,  187. 

3.  Difference  between  a  codicil  and  a 
second  will.  /6^. 

4.  Devise  of  all  bmds'and  tenements  in 
or  near  F,  by  a  will  attested  by  two 
witnesses  only,  where  the  testator  had 


freehold,  will  not  pass  leasehold.'— 
Contra  if  he  had  only  leasehmld. 

Chapman  v.  Bart,  271* 
5.  Lands  agreed  to  be  purchased,  pass 
by  general  words  in  a  will,  such  as 
*'or  elsewhere."    Republication  by 
a  codicil  Potter  v.  Potter,  437. 

See  also  Agreement  (Marriage.) 
Appointment.  Baron  and  Feme. 
Construction.  Copyholds.  Elec- 
tion. Evidence.  Forgery.  Power. 
Witness. 
WINDFALL-^96, 

See^9/on  V.  Aiton,  396,  and  Waste. 
WITNESS-6;  95,   97,  125,  177,  225, 
426,  503. 

1.  See  Agreement,  1. 

2.  A  mere  witness  cannot  be  made  a 
defendant  for  discovery  of  what  he  is 
examinable  to;  unless  he  is  interest- 
ed. If  the  bill  charges  he  is  interest* 
ed,  the  defendant  must  plead  and 
support  it  by  an  answer  denying  that 
allegation,  and  cannot  demur.  A 
party  cannot  examine  his  own  wit- 
ness upou  avoir  dire. 

Plummer  v.  May,  426. 

3.  As  to  a  witness  to  a  wiU  biong  a 
creditor  of  testator  before  the  act  25 
Geo .  IL  c.  6,      Pry9e  v.  Uoyd,  503. 

See  also  Agreement.  Answer.  Co- 
pyholds.   Denial.    Will. 
WRIT— 195,  483. 

Venditioni  exfionaa  a  writ  not  of  neces- 
aty.  Jeanei  v.  Wilkina,  195. 

See  also  Inquisition. 
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